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1. Seasons Greetings and Happy New Year 

 
The Chapter 13 office wishes to extend Seasons Greetings and Best Wishes for a Happy New 

Year to the bankruptcy community! The past year has continued to be a difficult one given the 
sluggish economy and the increasing number of people filing for bankruptcy in our area. Many 
of these cases have been difficult as people have struggled to make a Chapter 13 plan work. The 
number of cases which do reach a successful conclusion is a testament to the continued 
professionalism and dedication of all parties in the bankruptcy system. It cannot be said often 
enough that all parties, the United States Bankruptcy Court, the Clerks office, debtors’ counsel, 
creditors’ counsel, the United States Trustee, and staff of the Chapter 13 Trustee work diligently 
throughout the year to help as many people as possible. Given the workload and stress of our 
profession, it is important that we all take time out to spend time with our friends and family this 
holiday season to recharge our batteries and prepare for 2012. 
 

Please note that the Chapter 13 office will be closed for the holidays on December 22, 23, 26, 
27, and January 2. 
 

2. Personal Financial Management Instructional Course 
Monday, March 12, 2012 

 
      The Chapter 13 office will hold its next Personal Financial Management Instructional Course 
on Monday, March 12, 2012, from 5:30 PM to 8:00 PM at the main library in downtown Akron. 
As counsel are aware, if debtors fail to take the course, they will not be eligible for a Chapter 13 
discharge. Without the discharge, creditors can reinstitute penalties and interest from the date of 
filing, keep all money paid through the Chapter 13 plan and initiate new garnishments against the 
debtors’ income for the unpaid balances of claims. 
 
     At any given point in time, there are nearly 1,000 active Chapter 13 cases filed in Akron 
where there is no Personal Financial Management Instructional Course certificate on file. The 
Trustee would ask all counsel to continue to review their files and work with their clients to get 
them to take a course, either through the Chapter 13 program or through a program of counsels’ 
choosing, which will allow the debtors to fulfill this important requirement for discharge. The 
Chapter 13 office has been conducting these classes since March 2008. There has been a steady 
increase in the percentage of debtors who have earned a discharge. It does appear that by 
educating the debtors about the process early in the program will increase their chances of 
ultimately being successful and earning the discharge. 
 



     The Chapter 13 office will continue the tradition of filing all certificates with the Court for 
debtors who take the Personal Financial Management Instructional Course through the Chapter 
13 office. 
 
     In an effort to accommodate debtors who may not know their particular work schedule 
until the last minute, the Trustee has begun allowing unregistered debtors to participate in 
the course provided that they are at the library timely and have proper photo 
identification. It does take a little longer to complete the paperwork for debtors who do not 
register early but the Chapter 13 office understands that many debtors do not know their 
work schedules until the last minute. 
 
   From March 2008 through December 2011,  there have been 2,737 debtors who  
have taken the personal financial management program through the Chapter 13 office.   The 
program is presented four times a year including one Saturday program for debtors who cannot 
attend during the week. 
 
     A copy of the flyer for the March 12, 2012, class is attached to this newsletter for counsel 
to share with their clients. 
 
 

3. Statistics for Chapter 13 plans filed in Akron 
 

For the last fiscal year, October 1, 2010-September 30, 2011, the following statistics 
represent Chapter 13 plans filed in Akron: 

 
Number of New Chapter 13 Cases Filed:  1,141 
Total Number of Cases Closed:  963 
Total Number of Cases Closed Earning Discharge:  454 
Number of Cases Closed with a Hardship Discharge 29 
Percentage of plans earning a discharge: 47% 
 
Average unsecured dividend: 36% 
Total funds paid to unsecured creditors: $7,644,592 
 
Total funds paid through Chapter 13 plans: $22,612,365 
Attorney fees paid through Chapter 13 plans: $2,134,929 

 
4. Attorney Fees and Administrative Order 08-04 

 
Attached to this newsletter for review is the current administrative order for the standard 

Chapter 13 fees of $3,000 per plan and a listing of the “no look” fees for post-petition work. 
 
An increasing number of counsel have begun to increase the amount of the “no look” fee for 

post-petition work  but not filing appropriate itemizations with the motion and/or application for 
additional fees. The following are the current “no look” fee amounts for Akron: 

 
• For a post-confirmation plan modification, up to $350; 
• For a motion for authority to buy, sell or refinance real property, up to $350; 



• For a motion to incur debt, such as the purchase or lease of a motor vehicle, up to 
$200; 

• For defense of additional motions for relief from stay, beyond those listed in 
paragraph 4, up to $350; 

• For motions for authority to settle insurance claims and/or use or distribute insurance 
proceeds, up to $350; and 

• For a motion to reinstate the automatic stay, each one up to $200. 
 
 While there was some discussion at the June 2011 town hall meeting about an increase in the 
“no look” fee, to the knowledge of the Trustee, the local commercial and bankruptcy section has 
not made a proposal to the Court for the Court’s review and consideration. 
 While some of the increases in these fees have been minor they are becoming more 
numerous. The Trustee would ask counsel to stick to the “no look” fee schedule so that orders 
may be timely processed. Where counsel feels additional fees are needed then an attached 
itemization is required. 
  Lastly, some counsel believe an increase in the “no look” fee is warranted. Those attorneys 
should work with the Akron Bar Association’s Commercial and Bankruptcy Section to make an 
appropriate proposal to the Court for consideration. 
 

5. Please state interest rate on proof of claim 
 
 To expedite the processing of claims, the Chapter 13 office asks all counsel, especially those 
representing creditors, to expressly state the annual interest rate on the front of the proof of 
claim. Please remember that just because an interest rate is stated in the Chapter 13 plan, the 
interest rate will not be paid unless the creditor expressly requests interest. As a reminder to 
counsel representing debtors, the Chapter 13 office, pursuant to the Order Confirming Plan, will 
pay claims as filed. Therefore, if an interest rate is claimed on a proof of claim which is higher 
than the amount stated in the plan, it is the responsibility of debtors counsel to file appropriate 
pleadings opposing the interest rate.  
 
 The Trustee takes no position whether or not interest rates stated either in plans or stated on 
proofs of claims is reasonable, the Trustee will leave that determination to the respective parties. 
 

6. Proper Disclosures Concerning Potential Causes of Action 
 
 There appears to be an increase in the number of cases which do not properly disclose 
potential causes of action (personal injury actions, automobile accidents, etc) either on Schedule 
B or as part of the Statement of Financial Affairs. At the time of filing, it is often impossible to 
know the exact amount of a potential cause of action. Counsel need to ask their clients whether 
there is any pending or expectant legal claims which will give rise to state court litigation for 
possible causes of action. At a minimum, these causes of action should be listed on petition 
schedule B (if not yet initiated) and on both petition schedule B and the Statement of Financial 
Affairs (if the action has initiated prior to the bankruptcy filing). The amount of the recovery 
should be listed as “undetermined.” Counsel should also claim the appropriate potential 
exemptions for any cause of action on Petition Schedule C. 
 
 To assist counsel and their clients to allow the state court litigation to continue without 
interruption, the Chapter 13 office will continue to work with counsel to prepare an appropriate 



consent entry to modify the automatic stay.  The consent entry modifies the automatic stay to 
allow the action to continue in state court. The consent entry allows the recovery and payment of 
state court counsel, costs associated with the state court litigation and the debtor’s appropriate 
exemption.   Please note the contingency percentage for state court counsel must be calculated 
after expenses (cost of the litigation). 
 
 Amounts recovered after attorney fees, costs, and exemptions must be paid into the Chapter 
13 plan for the benefit of creditors. 
 
 Questions concerning the consent entry should be directed to Attorney Joseph Ferrise at the 
Chapter 13 office.  Mr. Ferrise may be contacted at 330-762-6335 ext 231 or 
jferrise@ch13akron.com.  
 

7. The Means Test is Not Irrelevant 
 
 In Hamilton v. Lanning, 129 S. Ct. 2820 (2009),  the United States Supreme Court ruled that 
the Means Test provides a rebuttable presumption on whether or not the unsecured creditors can 
be paid the amount listed on Line 59 of  the Means Test.   If the debtor has incurred a change of 
circumstances at the time of filing (new job, promotion, loss of job, layoff) then the debtor can 
rebut the presumption and is not bound by the Means Test calculation and can rely on petition 
schedules I and J. 
 
  However, in order to rebut the Means Test requires that the test first be completed 
correctly. Some local counsel have interpreted the decision in Lanning to mean that the Means 
Test is irrelevant and can be ignored. This is incorrect and often leads to necessary amendments 
to avoid locking the debtors into a repayment plan the debtors cannot afford.  An increasing 
number of Means Tests are being filed which leave several important lines blank and do not 
claim all deductions the debtor is eligible to claim. In essence, by not allowing the debtor to take 
all appropriate deductions on the Means Test may lock the debtor into a high percentage and 
high payment plan which the debtor cannot afford. The Trustee notes the following items which 
are often left blank on the Means Test: 
 

• Line 55, Repayment of Retirement Loans and Contributions: This amount is allowed in a 
Chapter 13 plan and should be expressly stated on Line 55 especially if the debtor is 
repaying a 401(k) loan at the time of the Chapter 13 filing. 
 

• Lines 32 and 39, Life Insurance and Medical Insurance: This line is often being left blank 
and should reflect the amount of the monthly co-payments that many debtors are paying 
for their life insurance an medical insurance. 

 
•  Line 60: Items which are not listed elsewhere on the Means Test and can be deducted 

include the monthly automobile insurance amount and the monthly property tax and 
property insurance amount if said insurance and property taxes are not included in the 
monthly mortgage payment. 
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 Most debtors will benefit by a properly completed Means Test as the final number will often 
be low or negative and not force the debtors into an unrealistic plan payment. 
 
   NOTE:   Most counsel rely on their computer programs to complete the Means Test.  
It does appear that some software programs are not placing appropriate amounts on the 
Means Test for retirement and medical insurance.  The Trustee is asking all counsel to 
review the Means Test before filing. 
 
 

8. New Proof of Claim Forms Effective December 1, 2011 
 
 On December 1, 2011, new bankruptcy forms were put into use in compliance with revised 
Bankruptcy Rule 3001. Please find attached a copy of the new proof of claim form to be used by 
creditors. Also attached are the supplemental proofs of claim necessary for mortgage holders to 
file with the Bankruptcy Court regarding a change in the debtor’s monthly mortgage payment 
and further a notice of post-petition mortgage fees, expenses and charges when a post-petition 
mortgage claim is filed.  
 
 Often times, bankruptcy practitioners get used to forms and it takes a while to implement the 
changes. As a New Years resolution, it is important for all parties in the bankruptcy community 
to spend some time to review the attached forms and become familiar with the new proofs of 
claim and supplemental information to be filed with the Court. 
 

9. Trustee’s Request for Discharge 
 
 For about two years, the Chapter 13 office in Akron has been filing a Request for Discharge 
at the conclusion of the Chapter 13 case. This notice is filed with the Court and served on all 
parties who have filed claims to let them know that Chapter 13 payments have concluded and 
unless a party in interest requests a hearing, the Court will undertake issuing the appropriate 
discharge within 30 days of the request being filed.  
 
 This type of pleading is now mandatory by revised Bankruptcy Rule 3001, effective 
December 1, 2011. The mandatory nature of the form is to allow debtors to file motions to deem 
their mortgage current so that at the conclusion of the Chapter 13 plan they would know the 
amount due on their mortgage loan. This type of pleading is also useful for all other creditors so 
that they have an opportunity to review their records to make sure that they have received all 
funds for which they are due. 
 
 As the Akron Court does not require mandatory conduit mortgage payments, if debtors’ 
counsel believes a motion to deem the mortgage current to be appropriate at the end of the 
Chapter 13 case, then within 30 days of the Request for Discharge being filed said counsel 
should file an appropriate pleading with the Court. 
 
 
 It is the position of the Chapter 13 office that the attached Request for Discharge form used 
in Akron is in compliance with Bankruptcy Rule 3001 as of December 1, 2011. However, as 
stated above, new forms often require a learning curve for us all and if any changes are made to 
this form said changes will be documented in future newsletters. 



10. Case Law 
 
United States v. Storey, 640 F.3d 739 (6th Cir. Ohio 2011). 
 

Storey filed federal tax returns for the years between 1994 through 1997, and there was 
no dispute that she did so timely and accurately. She did fail to pay the taxes she owed for those 
years. Storey filed a Chapter 7 bankruptcy case in 2002 and received a discharge, as the United 
States never formally disputed the dischargability of their tax claims. Then in 2007, the United 
States brought the present suit to reduce to judgment the income tax liabilities for the years 1994 
through 1997 as well as foreclose on its tax liens.   

The U.S. District Court for the Northern District of Ohio, at Toledo, entered judgment for 
the United States, finding that Storey had willfully attempted to evade paying taxes, preventing 
discharge of the obligations through her bankruptcy filing. Storey appealed. 
  The judgment of the district court was reversed by the 6th Circuit Court of Appeals, and the 
case was remanded to the district court for entry of partial judgment in favor of Storey with 
respect to her tax obligations for years 1994 through 1997.  The 6th Circuit held that unless 
Storey’s non-payment was "knowing and deliberate," the tax obligations were discharged in her 
Chapter 7 bankruptcy case. The United States failed to offer sufficient evidence to rebut the 
presumption that the tax obligations were discharged in her bankruptcy proceedings, or that she 
was anything other than an honest but unfortunate debtor. There was no evidence that the she 
lived lavishly during the years she did not pay her taxes, or that she chose to engage in 
recreational or philanthropic activities instead of paying her taxes, and the bankruptcy court's 
findings on her student loans demonstrated only that she would soon have the ability to repay her 
student loans, it did not touch upon whether she voluntarily and intentionally avoided paying her 
taxes. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=640+F.3d+739


The Chapter 13 Trustee’s Office in Akron makes no representations regarding the below 
case and makes no representations whether any court in the Northern District of Ohio will 
follow this decision.  The case is being offered for educational purposes on current issues 
facing the Chapter 13 community nationwide. 
 
 
In re Fisette, 2011 WL 3795138 (8th Cir. Aug. 29, 2011) 
 

The Debtor, Fisette, filed a Chapter 13 bankruptcy case after already having received a 
Chapter 7 discharge less than one year earlier. Thus Fisette was ineligible for the traditional 
Chapter 13 discharge based on his prior filing. According to Fisette’s schedules, his home was 
worth less than the amount he owed on his first mortgage. Fisette also had two junior mortgages 
that he intended to strip off through the Chapter 13 case. 
 The Minnesota Bankruptcy Court denied confirmation of Fisette’s proposed plan on the 
basis that the current law in the 8th Circuit would not allow the debtor to strip the junior 
mortgages secured only by a lien on the debtor’s homestead. The Court reasoned that the anti-
modification protections enumerated in Section 1322(b)(2) were based on the creditor’s status as 
the holder of the claim secured by the residential mortgage, not by the secured status of the claim 
as determined by Section 506. 
 Fisette then appealed to the 8th Circuit Bankruptcy Appellate Panel who reversed and 
remanded the bankruptcy court’s decision. The Panel expressly noted that every circuit that had 
addressed this same issue to date had ruled Section 1322(b)(2) does not prevent Chapter 13 
debtors from stripping off wholly unsecured liens on their homes. The Panel first looked to 
Section 506(a) to determine whether the junior mortgage creditors held a secured claim. Because 
both junior mortgages were wholly unsecured pursuant Section 506(a), the anti-modification 
protections of Section 1322(b)(2) could not be applied. 
 The 8th Circuit BAP also weighed in on the issue of whether Chapter 13 debtors, such as 
Fisette, who are ineligible for discharge may still avoid wholly unsecured residential mortgages. 
On this issue, the Panel held that the stripping of the junior mortgages is effected upon the 
debtor’s completion of obligations under the plan and is not contingent on receiving the Chapter 
13 discharge. The Panel noted that Section 1325(a)(5) does not apply to wholly unsecured junior 
mortgages, as there is no value in the collateral to support the lien holder’s claim and the 
confirmation conditions otherwise required in Section 1325 do not apply. On remand back to the 
bankruptcy court, the BAP stated that the allowance of the junior lien stripping was not 
tantamount to allowing the entry of a discharge in the case and also stated the plan should not be 
recommended for confirmation until other necessary changes were made. 
 
 
  
 
 
 
 
 
 
 

 
 



CALL FOR ARTICLES 
 

The Chapter 13 Office in Akron has been asked to serve on the Editorial 
Staff for the National Association of Chapter 13 Trustee Quarterly Magazine. If 
you have an article on a bankruptcy topic you would like to submit for 
consideration, please send your article (in word and PDF format) to: 
krucinski@ch13akron.com 
 
 
Please put in the subject line of your e-mail: NACTT Article Submission 

 
 
 
 
 
 
 

     SAVE THE DATE 
 
 

     White Williams Seminar 
     Hartville Kitchen 
     June 22, 2012  
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Personal Financial Management Instructional Course

March 12, 2012



Office Of 
The Chapter 13 Trustee 

Keith L. Rucinski, Trustee 
 
 

         December 9, 2011 
 

 
Personal Financial Management Instructional Course 

 
 
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for 
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to 
earn a discharge of their case.  A discharge means a successful completion of the plan and creditors paid through the 
plan may not seek further payment from you.  This course is in addition to the Credit Counseling Course that you 
took to file your Chapter 13 case.  If you have already taken both courses you may disregard this notice.   
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course on 
Monday, March 12th, 2012, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio 44308. 
Pickup of course materials and seating for the class begins at 5:30 p.m. The course runs from 6:00 p.m. to  
8:00 p.m. A parking deck is located next to the library and parking is free.  You must register for the course and 
may do so by calling 330-475-7500, or by email to edclass@ch13akron.com.  PLEASE MAKE SURE TO 
LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO MAKE YOUR RESERVATION.  
Space is limited so please make your reservation as soon as possible. The deadline to register for the class is 
March 9th, 2012.  A photo I.D. will be necessary in order to take the course. If you require a Sign Language 
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski.  Mr. Rucinski is 
a CPA and Attorney and serves as Trustee for the Chapter 13 Office.  For the past decade he has taught college 
courses and has been a frequent speaker at local and national seminars. 
 
This free course will not be offered again, until June 2012 (Date to be announced at a later date) 
 
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in 
Akron, Ohio.  The course is being offered without regard to an individual’s ability to pay.  There is no cost to 
individuals for taking the course sponsored by the Chapter 13 Office. 
 
You are not required to take this course through the Chapter 13 Office, but you must take a course which has 
been certified by the U.S. Department of Justice – U.S. Trustee Program.  The other course providers may charge 
you a fee.  The Chapter 13 Office in Akron does not pay or receive fees or other consideration for the referral of 
debtor students to or by the provider. 
 
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course 
completion.  This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a 
discharge in your case. 
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Suite 2020 
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*** A PHOTO ID IS 
REQUIRED FOR 
ADMITTANCE TO THE 
SEMINAR 
 
*** IF YOU PARK IN THE 
LIBRARY PARKING DECK 
MAKE SURE TO BRING 
YOUR TICKET WITH YOU 
FOR VALIDATION 
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Standard Request for Discharge



CHAPTER 13 
Keith L. Rucinski 

Trustee 
1 Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 

Fax 
(330) 762-7072 

Email 
krucinski@ch13akron.com 

THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

Now comes Keith L. Rucinski, Chapter 13 Trustee, and represents to the 

Court that the Debtor(s) in the above Chapter 13 case has/have submitted funds to 

complete payment to creditors under the Chapter 13 plan confirmed in this case on 

«dkt_desc».  Accordingly, the Trustee hereby requests that if no objection is timely 

filed, the Clerk of Court be authorized and directed to enter a discharge of Debtor(s) 

in this case. 

In accordance with 11 USC Section 102, unless a party in interest 
objects to the Trustee’s Request for the Court to Issue a Discharge in this 
Chapter 13 case and files a written request for hearing before the Court within 
30 days from the date in the below certificate of service, the Trustee’s request 
shall be granted and the Court will issue an order of discharge. Objections 
must be served on all parties in the below certificate of service. Objections 
must be filed with the United States Bankruptcy Court at: 
 

United States Bankruptcy Court 
2 South Main Street 

455 John F. Seiberling Federal Building 
Akron, OH 44308 

 
 
 
 
 

 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
CHAPTER 13 
CASE NO: «print_casenum» 
 
MARILYN SHEA-STONUM 
BANKRUPTCY JUDGE 
 
TRUSTEE’S REQUEST FOR 
THE COURT TO ISSUE A 
DISCHARGE IN CHAPTER 13 
CASE 

IN RE: 
 
«debtor» 
«joint» 
   Debtor(s) 



CHAPTER 13 
Keith L. Rucinski 

Trustee 
1 Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 

Fax 
(330) 762-7072 

Email 
krucinski@ch13akron.com 

 
Respectfully submitted, 
 
/s/ Keith L. Rucinski 
Keith L. Rucinski, Chapter 13 Trustee 
Ohio Reg. No. 0063137 
One Cascade Plaza, Suite 2020 
Akron, OH 44308 
Phone: 330.762.6335 
Fax: 330.762.7072 
Email: krucinski@ch13akron.com 
 
 
 

CERTICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing has been sent to: 
 
 
 
  
 
 
 
 
 «attorney» (via ECF) 
 
 Keith L. Rucinski, Chapter 13 Trustee (via ECF) 
 
 Office of the US Trustee (via ECF) 
 
 All creditors per attached list (via Regular Mail) 
 
 Date of Service: 12/12/2011  By: «user_name» 
      Office of the Chapter 13 Trustee 
 
 

 
 

«debtor» 
«dbtr_addr1» 
«dbtr_addr2» 
«dbtr_addr3» 
(Via Regular Mail) 

«joint» 
«jdbr_addr1» 
«jdbr_addr2» 
«jdbr_addr3» 
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United States v. Storey. 640 F.3d 739 (6th Cir. Ohio 2011)
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United States Court of Appeals, 

Sixth Circuit. 
UNITED STATES of America, Plaintiff–Appellee, 

Beneficial Mortgage Corporation; State of Ohio, De-
partment of Taxation; City of Toledo, Division of 

Taxation, Defendants–Appellees, 
v. 

Anyse J. STOREY, Defendant–Appellant. 
 

No. 09–3848. 
May 16, 2011. 

Rehearing Denied June 30, 2011.FN* 
 

FN* Judge White would grant for reasons 
stated in her opinion concurring in part and 
dissenting in part. 

 
Background: United States brought action against 
taxpayer, seeking to reduce to judgment her tax li-
abilities for ten years during which she failed to pay 
taxes, and to foreclose on its tax liens placed on tax-
payer's real property. The United States District 
Court for the Northern District of Ohio, Jack Zou-
hary, J., entered judgment in favor of the United 
States. Taxpayer appealed. 
 
Holding: The Court of Appeals, Stephen J. Murphy, 
III, District Judge, sitting by designation, held that 
taxpayer's failure to pay her taxes was not knowing 
and deliberate, and, thus, bankruptcy discharge ex-
ception for willful tax evasion did not apply. 

  
Reversed. 

 
 Helene N. White, Circuit Judge, filed opinion 

concurring in part and dissenting in part. 
 

West Headnotes 
 
[1] Federal Courts 170B 776 
 
170B Federal Courts 
      170BVIII Courts of Appeals 

            170BVIII(K) Scope, Standards, and Extent 
                170BVIII(K)1 In General 
                      170Bk776 k. Trial de novo. Most Cited 
Cases  
 

The Court of Appeals reviews a district court's 
sua sponte entry of summary judgment de novo. 
 
[2] Federal Civil Procedure 170A 2470 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)1 In General 
                      170Ak2465 Matters Affecting Right to 
Judgment 
                          170Ak2470 k. Absence of genuine 
issue of fact in general. Most Cited Cases  
 
Federal Civil Procedure 170A 2470.4 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)1 In General 
                      170Ak2465 Matters Affecting Right to 
Judgment 
                          170Ak2470.4 k. Right to judgment as 
matter of law. Most Cited Cases  
 
Federal Civil Procedure 170A 2543 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)3 Proceedings 
                      170Ak2542 Evidence 
                          170Ak2543 k. Presumptions. Most 
Cited Cases  
 

Summary judgment is proper if the evidence, 
taken in the light most favorable to the nonmoving 
party, shows that there are no genuine issues of mate-
rial fact and that the moving party is entitled to a 
judgment as a matter of law. 
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[3] Federal Civil Procedure 170A 2466 
 
170A Federal Civil Procedure 
      170AXVII Judgment 
            170AXVII(C) Summary Judgment 
                170AXVII(C)1 In General 
                      170Ak2465 Matters Affecting Right to 
Judgment 
                          170Ak2466 k. Lack of cause of ac-
tion or defense. Most Cited Cases  
 

Summary judgment must be entered against a 
party who fails to make a showing sufficient to estab-
lish the existence of an element essential to that 
party's case, and on which that party will bear the 
burden of proof at trial. 
 
[4] Bankruptcy 51 3343.5 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 
                51X(C)1 In General 
                      51k3343 Particular Debts or Liabilities 
                          51k3343.5 k. Taxes and assessments. 
Most Cited Cases  
 

Taxpayer's failure to pay her taxes was not 
knowing and deliberate, and, thus, bankruptcy dis-
charge exception for willful tax evasion did not apply 
so as to preclude discharge of her tax liabilities for 
ten years during which she failed to pay federal in-
come taxes, where taxpayer filed federal tax returns 
for the years in question, and she did so timely and 
accurately. 11 U.S.C.A. § 523(a)(1)(C). 
 
[5] Bankruptcy 51 3341 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 
                51X(C)1 In General 
                      51k3341 k. In general. Most Cited 
Cases  
 

Exceptions to the general rule that a debtor filing 
a petition for a Chapter 7 bankruptcy generally is 
granted discharge from all debts that arose before the 
filing of the petition are to be strictly construed in 
favor of the debtor. 11 U.S.C.A. § 727(b). 

 
[6] Bankruptcy 51 3343.5 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 
                51X(C)1 In General 
                      51k3343 Particular Debts or Liabilities 
                          51k3343.5 k. Taxes and assessments. 
Most Cited Cases  
 

Discharge exception for willful tax evasion 
serves to limit the Bankruptcy Code's discharge of 
tax debts to the honest but unfortunate debtor. 11 
U.S.C.A. § 523(a)(1)(C). 
 
[7] Bankruptcy 51 3403(1) 
 
51 Bankruptcy 
      51X Discharge 
            51X(D) Determination of Dischargeability 
                51k3401 Evidence 
                      51k3403 Presumptions and Burden of 
Proof 
                          51k3403(1) k. In general. Most Cited 
Cases  
 
Bankruptcy 51 3405(14) 
 
51 Bankruptcy 
      51X Discharge 
            51X(D) Determination of Dischargeability 
                51k3401 Evidence 
                      51k3405 Weight and Sufficiency 
                          51k3405(12) Degree of Proof Re-
quired 
                                51k3405(14) k. Particular cases. 
Most Cited Cases  
 

To establish the discharge exception for willful 
tax evasion, the government has the burden of dem-
onstrating by a preponderance of the evidence that 
the debtor willfully attempted to evade the tax liabil-
ity. 11 U.S.C.A. § 523(a)(1)(C). 
 
[8] Bankruptcy 51 3343.5 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 
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                51X(C)1 In General 
                      51k3343 Particular Debts or Liabilities 
                          51k3343.5 k. Taxes and assessments. 
Most Cited Cases  
 

To satisfy the conduct requirement of the dis-
charge exception for willful tax evasion, the govern-
ment must demonstrate that the debtor avoided or 
evaded payment or collection of taxes through acts of 
omission, such as failure to file returns and failure to 
pay taxes, or through acts of commission, such as 
affirmative acts of evasion. 11 U.S.C.A. § 
523(a)(1)(C). 
 
[9] Bankruptcy 51 3343.5 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 
                51X(C)1 In General 
                      51k3343 Particular Debts or Liabilities 
                          51k3343.5 k. Taxes and assessments. 
Most Cited Cases  
 

Non-payment of tax alone is not sufficient to bar 
discharge of a tax obligation under the discharge ex-
ception for willful tax evasion, but it is a relevant 
consideration in the overall analysis. 11 U.S.C.A. § 
523(a)(1)(C). 
 
[10] Bankruptcy 51 3343.5 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 
                51X(C)1 In General 
                      51k3343 Particular Debts or Liabilities 
                          51k3343.5 k. Taxes and assessments. 
Most Cited Cases  
 

Non-dischargeability under the discharge excep-
tion for willful tax evasion requires a voluntary, con-
scious, and intentional evasion. 11 U.S.C.A. § 
523(a)(1)(C). 
 
[11] Bankruptcy 51 3343.5 
 
51 Bankruptcy 
      51X Discharge 
            51X(C) Debts and Liabilities Discharged 

                51X(C)1 In General 
                      51k3343 Particular Debts or Liabilities 
                          51k3343.5 k. Taxes and assessments. 
Most Cited Cases  
 

To establish the discharge exception for willful 
tax evasion, the government must prove that the 
debtor: (1) had a duty to pay taxes; (2) knew she had 
a duty; and (3) voluntarily and intentionally violated 
that duty. 11 U.S.C.A. § 523(a)(1)(C). 
 
*741 ON BRIEF: Mark R. McBride, Toledo, Ohio, 
for Appellant. John Schumann, Thomas J. Clark, 
United States Department of Justice, Washington, 
D.C., Washington, D.C., Suzana Kukovec–Krasnicki, 
Keith D. Weiner & Associates Co., LPA, Cleveland, 
Ohio, for Appellees. 
 
Before: GRIFFIN and WHITE, Circuit Judges; 
MURPHY, District Judge. FN** 
 

FN** The Honorable Stephen J. Murphy, 
III, United States District Judge for the East-
ern District of Michigan, sitting by designa-
tion. 

 
MURPHY, D.J., delivered the opinion of the court, in 
which GRIFFIN, J., joined. WHITE, J. (pp. 747–49) 
delivered a separate opinion concurring in part and 
dissenting in part. 
 

OPINION 
STEPHEN J. MURPHY, III, District Judge. 

For ten years of a twelve-year period, Anyse Sto-
rey filed federal income tax returns that showed she 
owed taxes—but she failed to pay them. The United 
States brought an action to reduce to judgment Sto-
rey's tax liabilities for the ten years, and to foreclose 
on its tax liens placed on real property owned by Sto-
rey. Storey argued that her Chapter 7 bankruptcy pe-
tition discharged her tax liabilities for some of the 
years preceding the filing. The district court dis-
agreed and entered judgment in favor of the United 
States, finding that Storey had willfully attempted to 
evade paying taxes for those years, preventing dis-
charge of the obligations through her bankruptcy fil-
ing. Because the United States cannot carry its bur-
den on the issue of willfulness, we REVERSE. 
 

I. 
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During all times relevant to the present appeal, 
Storey was a practicing physician residing in Mau-
mee, Ohio. For ten years out of a twelve-year span, 
she filed federal income tax returns that showed she 
owed federal income taxes, but she did not pay any of 
the taxes due. Specifically, Storey filed tax returns 
showing taxable income in 1994, 1995, 1996, 1997, 
2000, 2001, 2002, 2003, 2004 and 2005, but has 
never paid any federal income tax for those years. 
 

On March 15, 2002, Storey filed a Chapter 7 
bankruptcy petition in the Northern District of Ohio. 
Neither Storey nor the United States filed an adver-
sary complaint seeking a determination regarding the 
dischargeability of her federal income tax liabilities. 
In July 2002, the bankruptcy court entered an order 
of discharge pursuant to 11 U.S.C. § 727, and the 
bankruptcy case was closed on September 10, 2004. 
 

Two and a half years later, on March 28, 2007, 
the United States brought the present action seeking 
to reduce to judgment Storey's federal income tax 
liabilities for the years 1994 through 1997 and 2000 
through 2005, and to foreclose on its tax liens on real 
property acquired by Storey in 1994, referred to 
herein as “the Morningdew Property.” The United 
States sued Storey and joined as defendants various 
other parties that might claim an interest in the Morn-
ingdew Property, a number of whom defaulted by not 
appearing in the action. Storey argued that her tax 
obligations for the years 1994, 1995, 1996, and 1997 
were discharged in her bankruptcy proceedings. 
 

The district judge held a telephonic status con-
ference on November 5, 2007, at which all parties not 
in default were present. Following the conference, the 
district *742 judge issued an order in which he ruled 
that Northern District of Ohio General Order No. 84 
did not grant jurisdiction to the bankruptcy court on 
the dischargeability of debts in Storey's 2002 bank-
ruptcy. The order also set a deadline of November 16, 
2007 for Storey “to file a brief with respect to the 
applicability of the discharge exception under Section 
523,” and directed the United States to respond by 
December 14, 2007, with no replies permitted. R. 26. 
 

Storey filed a brief identifying four issues she 
believed to be relevant to the proceedings: 1) whether 
the district court had jurisdiction over the action as it 
pertains to the bankruptcy discharge and its effect on 
the United States' ability to obtain a personal judg-

ment against Storey; 2) whether the income tax obli-
gations owing at the time Storey filed her bankruptcy 
petition were discharged in the bankruptcy; 3) 
whether Storey had an obligation to file a complaint 
in the bankruptcy action to determine dischargeabil-
ity of income tax obligations; and 4) whether the 
United States had violated the injunction in effect by 
virtue of the discharge in bankruptcy. Storey argued 
that her taxes for the years 1994 through 1997 were 
discharged by her 2002 bankruptcy under 11 U.S.C. § 
507(a)(8) because she timely filed tax returns, the 
obligation was more than three years old, and the 
Internal Revenue Service had not issued a notice of 
assessment within 240 days immediately preceding 
the filing of the bankruptcy petition. In response, the 
United States argued that the dischargeability of Sto-
rey's tax debts is governed not by 11 U.S.C. § 
507(a)(8), but rather by 11 U.S.C. § 523(a)(1)(C), 
which provides that a discharge under § 727 is not 
allowed for a tax liability with respect to which the 
debtor made a fraudulent return or willfully at-
tempted in any manner to evade or defeat the tax. The 
United States argued, without elaboration, that its 
position in the litigation was that Storey's tax liabili-
ties for those years were not dischargeable based 
upon her willful attempt to evade or defeat her taxes. 
 

After the government filed its brief, Storey 
sought leave to supplement her previously filed 
memorandum in support of discharge and for an 
enlargement of time. She argued that the district court 
should be afforded an opportunity to hear all argu-
ments regarding whether the tax liabilities were dis-
charged or are now dischargeable and what the ap-
propriate forum should be for determining these is-
sues. The district court denied Storey's motion in a 
marginal entry order and set the case for a telephonic 
status conference. 
 

Following the off-the-record status conference, 
the district court issued an order ruling on the four 
points raised by Storey in her memorandum. On the 
question of whether Storey's income tax obligations 
were discharged in her 2002 bankruptcy, the district 
court held that 11 U.S.C. § 523(a)(1)(C) exempts tax 
liabilities from bankruptcy discharge when a debtor 
“willfully attempts in any manner to evade or defeat 
such tax,” that Storey's pattern of failing to pay in-
come tax over a number of years was evidence of a 
willful attempt to defeat the tax, and that the taxes 
therefore were not discharged in her bankruptcy pro-



  
 

Page 5

640 F.3d 739, 107 A.F.T.R.2d 2011-2267, 2011-1 USTC P 50,391, 65 Collier Bankr.Cas.2d 1274, 54 Bankr.Ct.Dec. 
200 
(Cite as: 640 F.3d 739) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

ceeding. R. 35. The district court concluded that the 
case could proceed as to all tax years set forth in the 
complaint. On February 27, 2008, the district court 
entered a partial judgment in favor of the United 
States against Storey for unpaid federal tax liabilities 
for tax years 1994, 1995, 1996, 1997, 2000, 2001, 
2002, 2003, 2004 and 2005 in the amount of 
$319,698.76. 
 

Storey timely appealed the district court's final 
judgment. 
 

II. 
Storey challenges the district court's conclusion 

that her federal income tax obligations*743 for the 
years 1994 through 1997 were not discharged in her 
2002 bankruptcy proceedings. We agree with her 
position and reverse.FN1 
 

FN1. Storey also challenges the district 
court's decision to resolve the dischargeabil-
ity issue in a summary fashion without giv-
ing her notice of its intent to do so, as well 
as its decision not to refer the issue of dis-
chargeability to the U.S. Bankruptcy Court 
of the Northern District of Ohio. Because we 
reverse on matters of substance, we do not 
reach the procedural challenges. 

 
A. 

We address first the proper standard of review. 
The district court ruled in a summary fashion, but did 
not specify the procedural mechanism it used to do 
so. The order is titled “Order,” and mentions no rule 
of procedure. There were no factual findings. The 
court simply stated that “Defendant's tax obligations 
were exempted under § 523(a)(1)(C) and were not 
discharged in her bankruptcy proceeding,” after con-
cluding that Storey's “pattern of failing to pay income 
tax over a number of years is evidence of a willful 
attempt to defeat the tax.” R. 35. The parties agree 
that the district court's decision resembles that of an 
entry of summary judgment sua sponte. This is a fair 
characterization of the decision given that there was 
no trial or findings of fact. Moreover, the parties 
agree that the material facts are undisputed and that 
whether Storey's tax obligations were discharged is a 
legal question. 
 

[1][2][3] We agree that the proper way to view 
the district court's decision is as a sua sponte entry of 

summary judgment. Accordingly, we will review the 
district court's decision de novo. See Schreiber v. 
Moe, 596 F.3d 323, 329 (6th Cir.2010). “Summary 
judgment is proper if the evidence, taken in the light 
most favorable to the nonmoving party, shows that 
there are no genuine issues of material fact and that 
the moving party is entitled to a judgment as a matter 
of law.” Id. (citation and internal quotation marks 
omitted). Summary judgment must be entered against 
“a party who fails to make a showing sufficient to 
establish the existence of an element essential to that 
party's case, and on which that party will bear the 
burden of proof at trial.” Celotex Corp. v. Catrett, 
477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 
(1986). 
 

B. 
[4][5][6][7] A debtor filing a petition for bank-

ruptcy under Chapter 7 of the Bankruptcy Code gen-
erally is granted discharge from all debts (including 
tax debts) that arose before the filing of the petition. 
11 U.S.C. § 727(b); see Stamper v. United States (In 
re Gardner), 360 F.3d 551, 557 (6th Cir.2004). Ex-
ceptions to the general rule do exist, however, and 
they are to be strictly construed in favor of the debtor. 
United States v. Hindenlang (In re Hindenlang), 164 
F.3d 1029, 1034 (6th Cir.1999). Relevant here: 
 

(a) a discharge under section 727 ... of this title 
does not discharge an individual debtor from any 
debt— 

 
(1) for a tax or customs duty— 

 
... 

 
(C) with respect to which the debtor made a 
fraudulent return or willfully attempted in any 
manner to evade or defeat such tax 

 
.... 

 
11 U.S.C. § 523(a)(1)(C). This exception “serves 

to limit the Bankruptcy Code's discharge of tax debts 
to the honest but unfortunate debtor.” Stamper, 360 
F.3d at 557 (citing *744Grogan v. Garner, 498 U.S. 
279, 286–87, 111 S.Ct. 654, 112 L.Ed.2d 755 
(1991)). The government has the burden of demon-
strating by a preponderance of the evidence that the 
debtor willfully attempted to evade the tax liability. 
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Id. 
 

[8][9] The analysis under § 523(a)(1)(C) has two 
components: a conduct requirement and a mental 
state requirement. Id. at 558. To satisfy the conduct 
requirement, the government must demonstrate that 
the debtor avoided or evaded payment or collection 
of taxes through acts of omission, such as failure to 
file returns and failure to pay taxes, or through acts of 
commission, such as affirmative acts of evasion. Id. 
at 557. Non-payment of tax alone is not sufficient to 
bar discharge of a tax obligation, but it is a relevant 
consideration in the overall analysis. Myers v. IRS (In 
re Myers), 216 B.R. 402, 405 (6th Cir. BAP 1998), 
aff'd sub nom. Meyers v. IRS (In re Meyers), 196 F.3d 
622 (6th Cir.1999); see also In re Birkenstock, 87 
F.3d 947, 951 (7th Cir.1996) (noting that “mere non-
payment, without more, evidences not dishonesty but 
the defining characteristic of all debtors—honest and 
dishonest, alike—insufficient resources to honor all 
of one's obligations” (citation, internal quotation 
marks, and alterations omitted)). 
 

Here, non-payment of Storey's tax obligations is 
the only evidence relevant to the conduct require-
ment. Storey filed federal tax returns for the years in 
question, and there is no dispute that she did so 
timely and accurately. She simply failed to pay the 
taxes she owed. This is not enough by itself to render 
her tax debt nondischargeable. Unless her non-
payment was “knowing and deliberate,” the tax obli-
gations were discharged in her bankruptcy. See 
Stamper, 360 F.3d at 557 (noting that “a ‘knowing 
and deliberate’ nonpayment provides the basis for 
determining that the tax debt is non-dischargeable”); 
but see Haas v. IRS (In re Haas), 48 F.3d 1153, 1158 
(11th Cir.1995) (holding that mere non-payment is 
not sufficient to satisfy the conduct element of § 
523(a)(1)(C), and thereby the government's burden, 
without regard to debtor's mental state), overruled in 
part by Griffith v. United States (In re Griffith), 206 
F.3d 1389, 1396 (11th Cir.2000) (en banc); see also 
United States v. Fretz (In re Fretz), 244 F.3d 1323, 
1328–29 (11th Cir.2001).FN2 Accordingly, we turn 
now to the mental state requirement. 
 

FN2. We recognize that our statement in 
Stamper regarding a knowing and deliberate 
non-payment is potentially dictum given that 
the debtor's conduct in that case went be-
yond mere non-payment to include the use 

of nominee bank accounts to conceal from 
the IRS large deposits of income. 360 F.3d 
at 559. Absent our statement in Stamper, we 
are left only with our holding in Toti v. 
United States (In re Toti), 24 F.3d 806, 809 
(6th Cir.1994), that a failure to pay taxes 
coupled with a failure to file tax returns can 
support a finding of non-discharge under § 
523(a)(1)(C). See also Birkenstock, 87 F.3d 
at 951–52. We have never squarely ad-
dressed in a published decision whether 
“voluntary, conscious, and intentional” non-
payment (absent also a failure to file tax re-
turns) is enough to prevent discharge of a 
tax obligation under § 523(a)(1)(C). The 
Eleventh Circuit has, however, and con-
cluded that willful non-payment is not 
enough. See Haas, 48 F.3d at 1155, 1158. 
We have addressed Haas in the past, but in-
stead of agreeing or disagreeing with its 
holding, we distinguished it on its facts. See 
Meyers, 196 F.3d at 625 (“ Haas is distin-
guishable from this case: Meyers did not file 
any tax returns for the years at issue, and 
claimed exemptions to which he was not en-
titled on his employer's W–4 forms. Meyers 
did more than fail to pay.”). Rather than try-
ing to determine whether our statement in 
Stamper was dictum, we assume here that it 
is not, because doing so does not change the 
end result in the case: since the United 
States has not carried its burden to show 
willfulness, see infra, Storey's tax obliga-
tions were discharged in her bankruptcy 
even assuming her non-payment satisfied 
the conduct requirement. We find this ap-
proach preferable to creating dictum on the 
issue of whether non-payment by itself can 
satisfy § 523(a)(1)(C)'s conduct require-
ment. 

 
*745 [10][11] Non-dischargeability under 

523(a)(1)(C) requires a “voluntary, conscious, and 
intentional evasion.” Stamper, 360 F.3d at 557. The 
government must prove that the debtor 1) had a duty 
to pay taxes, 2) knew she had a duty, and 3) voluntar-
ily and intentionally violated that duty. Id. at 558. 
Storey concedes that she had a known duty to pay 
taxes, but argues that there is no evidence that she 
voluntarily and intentionally violated that duty. Thus, 
only the third element of the willfulness requirement 
is at issue here. 



  
 

Page 7

640 F.3d 739, 107 A.F.T.R.2d 2011-2267, 2011-1 USTC P 50,391, 65 Collier Bankr.Cas.2d 1274, 54 Bankr.Ct.Dec. 
200 
(Cite as: 640 F.3d 739) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
There is little evidence to support a finding that 

Storey voluntarily and intentionally violated her 
known duty to pay taxes. The only argument made to 
the district court on this issue was in response to the 
court's request for briefing, where the United States 
asserted: “[t]he United States maintains that Storey's 
tax liabilities are nondischargeable based upon her 
willful attempt to evade or defeat her taxes.” United 
States Resp. Br. 5 (R. 32). The United States alleged 
no facts to support its position, despite being yoked 
with the burden of proof on this issue. On appeal, the 
United States adds that Storey's purchase of the 
Morningdew Property in 1994—the very year she 
stopped paying taxes—demonstrates a voluntary and 
intentional choice to evade her tax obligations. Not 
so. There is no indication that the property is more 
lavish than Storey's previous residence or that the 
home was an unnecessary expense, purchased as an 
alternative to paying future tax obligations. Nor is 
there any evidence that when Storey purchased the 
home, she was even aware she would later become 
unable to pay her taxes. If the purchase were made in 
the years after Storey stopped paying taxes, there 
might be reason to suspect an intent to evade her tax 
obligations. See, e.g., United States v. Mitchell (In re 
Mitchell), 633 F.3d 1319, 1328 (11th Cir.2011). But 
the home was purchased at the beginning of (and 
perhaps before—we cannot be sure) Storey's finan-
cial difficulties. Without facts or evidence—materials 
the United States had the burden of producing—there 
is only speculation. “Mere speculation is insufficient 
to create a preponderance of the evidence.” United 
States v. Burke, 252 Fed.Appx. 49, 54 (6th Cir.2007). 
 

We note also that there is no evidence that Storey 
lived lavishly during the years she did not pay her 
taxes, or that she chose to engage in recreational or 
philanthropic activities instead of paying her taxes. 
See, e.g., Mitchell, 633 F.3d at 1329 (“[W]illful intent 
is further shown by Mitchell's discretionary spending, 
which included purchasing vacation timeshares, pur-
chasing stock, repaying a $30,000 personal loan, and 
donating approximately $81,000 to his church.”); 
Stamper, 360 F.3d at 560–61 (finding willfulness 
where debtor engaged in twenty golfing and vacation 
trips over span of nearly three years, expending sub-
stantial sums, instead of paying taxes); Volpe v. IRS 
(In re Volpe), 377 B.R. 579, 589 (Bankr.N.D.Ohio 
2007) (finding willfulness where debtor spent his 
money on vacations and private schooling for chil-

dren instead of paying taxes, noting that “when the 
debtor used his disposable income for leisure activi-
ties, knowing that he had a significant tax liability, 
the debtor made a voluntary decision to spend the 
money on himself rather than to pay his taxes”; “[t]he 
debtor's decision to spend his money on vacations 
and private school tuition weighs in favor of a finding 
that he willfully evaded his tax liability”). 
 

The United States relies heavily on the decision 
of the bankruptcy court denying *746 Storey's re-
quest for a discharge of her student loan obligations. 
The published decision was not expressly considered 
by the district court. The bankruptcy court set forth 
the following facts as undisputed: 
 

The Debtor, who is presently 50 years of age, is a 
licensed physician. The Debtor has practiced medi-
cine for the past 15 years, and presently specializes 
in the field of urology. At some time in the not too 
distant future, the Debtor will become “board certi-
fied” in this specialty. At the present time, the 
Debtor practices solo, employing three part-time 
staff. 

 
 Storey v. Nat'l Enter. Sys. (In re Storey), 312 

B.R. 867, 870 (Bankr.N.D.Ohio 2004). The bank-
ruptcy court further found that “the Debtor's present 
annual income is in the $50,000.00 range. In the past, 
however, the Debtor earned as high as $96,000.00 per 
year.” Id. at 873. It found that Storey had recently 
declined to take a job that paid $110,000 per year, 
and Storey stated that she could work longer hours if 
needed. Id. at 872–73. The court also noted that Sto-
rey's husband lived with her but did not contribute 
significantly to the household expenses, choosing 
instead to maintain a separate residence for his own 
family members, where the members resided rent-
free. Id. at 874. The bankruptcy court found that Sto-
rey was capable of earning at least double her then-
current salary, but simply chose not to. Id. Finding 
that Storey had options available that would permit 
her to pay her student loan obligations, and that her 
present inability to pay her obligations would later 
subside, the court concluded that she had failed to 
meet her burden of demonstrating an “undue hard-
ship” by a preponderance of the evidence. Id. 
 

We think it inappropriate to consider the bank-
ruptcy court's decision here. The treatment of student 
loans in bankruptcy is distinctive, and differs signifi-
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cantly from the treatment of tax obligations. For one, 
there is a presumption that student loan debts are 
non-dischargeable and therefore the burden of estab-
lishing a discharge of student loans is on the debtor, 
by a preponderance of the evidence. Barrett v. Educ. 
Credit Mgmt. Corp. (In re Barrett), 487 F.3d 353, 
358–59 (6th Cir.2007). On the other hand, in the case 
of pre-petition tax debts, the presumption is that such 
debts are dischargeable, and therefore the govern-
ment bears the burden of establishing otherwise by a 
preponderance of the evidence. Stamper, 360 F.3d at 
557. Additionally, in determining whether student 
loan debts are dischargeable, a court must determine 
whether repayment of the loans would cause undue 
hardship, which is forward-looking. See Tenn. Stu-
dent Assistance Corp. v. Hornsby (In re Hornsby), 
144 F.3d 433, 437 (6th Cir.1998) (discussing the 
widely-accepted three-part test for undue hardship). 
On the other hand, the question of whether the failure 
to pay taxes was willful looks backwards in time to 
the conduct and state of mind of the debtor at the 
time he or she failed to pay the taxes. Storey's failure 
to carry her burden to show an undue hardship in the 
student loan context cannot create a windfall to the 
United States by establishing willful evasion as a 
matter of law. 
 

But even indulging the United States' request 
that we consider the facts contained in the bankruptcy 
court's decision does not change the result here. 
While it was undisputed that Storey's income was in 
the $50,000 range and that she had in the past made 
as much as $96,000 per year, no evidence was of-
fered regarding why or when her pay decreased. Sto-
rey declined the offer for a job paying $110,000 per 
year, but did so because the job required relocation, 
to her son's detriment. Furthermore, no reason was 
provided for why Storey's husband did not contribute 
to *747 the household. None of these undisputed 
facts contributes to a finding of willful evasion by a 
preponderance of the evidence. The bankruptcy court 
also concluded that Storey had options that would 
enable her to repay her student loans. Civil Rule 
52(a)(6) does not require that we defer to this ulti-
mate conclusion of fact since it is not the bankruptcy 
court's decision under review here. Regardless, the 
ultimate finding demonstrates only that as of July 29, 
2004 (the date the decision issued) Storey would 
soon have the ability to repay her student loans. It 
does not touch upon what is relevant here: whether 
Storey voluntarily and intentionally avoided paying 
her taxes. 

 
Thus, we conclude that the district court should 

not have effectively granted summary judgment to 
the United States on the dischargeability issue. The 
United States failed to offer sufficient evidence to 
rebut the presumption that the tax obligations were 
discharged in Storey's bankruptcy proceedings, or 
that she is anything other than “the honest but unfor-
tunate debtor.” Grogan, 498 U.S. at 286–87, 111 
S.Ct. 654 (citation and internal quotation marks omit-
ted). Moreover, we see no reason to remand so the 
United States can offer additional evidence. For one, 
the United States has not requested a remand as an 
alternative to affirming. More importantly, by argu-
ing on appeal that the district court provided both 
parties “a fair opportunity to present their positions 
on this critical legal issue,” United States Br. 24–25, 
the United States is foreclosed from arguing that the 
district court did not give the United States ample 
opportunity to meet its burden under § 523(a)(1)(C). 
See White v. Wyndham Vacation Ownership, Inc., 
617 F.3d 472, 476 (6th Cir.2010) (“The doctrine of 
judicial estoppel generally prevents a party from pre-
vailing in one phase of a case on an argument and 
then relying on a contradictory argument to prevail in 
another phase.” (citation and internal quotation marks 
omitted)). We are permitted to presume that the 
United States can present no additional facts or evi-
dence to support its position. A remand for discovery 
and a trial would therefore serve no purpose. 
 

III. 
Evidence did not support the district court's entry 

of partial judgment against Storey on the issue of 
willful evasion of her federal income tax obligations 
for years 1994 through 1997. The record does not 
support a finding that Storey willfully attempted to 
evade or defeat her federal income taxes for these 
years. The presumption that the obligations were dis-
charged in bankruptcy thus remains unrebutted. Ac-
cordingly, partial judgment must be entered in favor 
of Storey with respect to her tax obligations for years 
1994 through 1997. We REVERSE and REMAND 
to the district court for proceedings consistent with 
this opinion. 
 
HELENE N. WHITE, Circuit Judge (concurring in 
part and dissenting in part). 

To render Storey's tax debt nondischargeable, the 
government must prove by a preponderance of the 
evidence that she attempted a “voluntary, conscious, 
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and intentional evasion” of her responsibility to pay 
taxes. Stamper v. United States (In re Gardner), 360 
F.3d 551, 557 (6th Cir.2004) (citing Toti v. United 
States (In re Toti), 24 F.3d 806, 809 (6th Cir.1994)); 
11 U.S.C. § 523(a)(1)(C). I agree with the majority 
that the government has not established that it is enti-
tled to summary judgment on this issue, and therefore 
concur in the reversal of the district court's judgment. 
I do not, however, agree that the government failed to 
meet its burden of showing that there is a genuine 
issue of *748 material fact whether Storey willfully 
attempted to evade payment of the taxes. I would 
remand to allow the parties to present factual evi-
dence and arguments. 
 

As the majority observes, “[n]onpayment alone 
is insufficient to bar discharge of a tax obligation....” 
Stamper, 360 F.3d at 557; see also Myers v. IRS (In 
re Myers), 216 B.R. 402, 405 (6th Cir. BAP 1998), 
aff'd sub nom. Meyers v. IRS (In re Meyers), 196 F.3d 
622 (6th Cir.1999); In re Birkenstock, 87 F.3d 947, 
951 (7th Cir.1996). To render the tax debts nondis-
chargeable, the government must make the additional 
showing that Storey had the requisite mental state: 
that she “voluntarily, consciously, and knowingly 
evaded payment.” Stamper, 360 F.3d at 558. There 
was little evidence or argument on this element in the 
proceedings below. The majority concludes that Sto-
rey's buying the Morningdew Property and the find-
ings of the bankruptcy court in the student-loan-
discharge matter are insufficient to raise a genuine 
issue of material fact regarding the mental-state ele-
ment of § 523's tax-debt-discharge provision. I agree 
that the findings of the bankruptcy court in the stu-
dent-debt-discharge decision are not preclusive here, 
but the same facts are enough to raise a genuine issue 
of fact as to Storey's intent in not paying her taxes. 
See Storey v. Nat'l Enter. Sys. (In re Storey), 312 B.R. 
867, 870 (Bankr.N.D.Ohio 2004). Similarly, the pur-
chase of the Morningdew property is relevant evi-
dence on the question of Storey's mental state, not-
withstanding the timing of the purchase. 
 

Cases construing § 523(a)(1)(C) look to all the 
circumstances surrounding the debtor's nonpayment 
of taxes to assess whether that nonpayment was vol-
untary, conscious, and intentional. Relevant consid-
erations include whether the debtor attempted to con-
ceal income and assets from the IRS, Stamper, 360 
F.3d at 558 (debtor placed income and assets in the 
names of others); Griffith v. United States (In re Grif-

fith), 206 F.3d 1389, 1396 (11th Cir.2000) (en banc) 
(debtor fraudulently conveyed property to wife); 
Birkenstock, 87 F.3d at 952–53 (debtors “attempted 
to attribute their personal income to their family 
trust”), whether the debtor spent excessively on non-
essential expenses instead of paying taxes, Stamper, 
360 F.3d at 558, 560 (“[T]he debtor lived lavishly 
during the period of time the IRS sought to collect 
the tax liability .... [including] twenty golfing and 
vacation trips upon which appellant lavished substan-
tial sums.”); United States v. Mitchell (In re 
Mitchell), 633 F.3d 1319, 1329 (11th Cir.2011) 
(“[W]illful intent is further shown by Mitchell's dis-
cretionary spending, which included purchasing va-
cation timeshares, purchasing stock, repaying a 
$30,000 personal loan, and donating approximately 
$81,000 to his church.”), whether the debtor had the 
ability to pay taxes, Stamper, 360 F.3d at 558; Toti, 
24 F.3d at 809, and whether the debtor had the so-
phistication and wherewithal to understand her tax 
responsibilities, United States v. Fretz (In re Fretz), 
244 F.3d 1323, 1331 (11th Cir.2001) (“Put bluntly, 
someone who can control his drinking enough to per-
form medical procedures during twelve- to twenty-
four hour shifts in an emergency room over a period 
of years can control his drinking enough to file tax 
returns and pay taxes during that same period. Instead 
of doing that, as Dr. Fretz himself put it, he ‘just to-
tally ignored’ his tax responsibilities.”). 
 

Because neither party established an entitlement 
to summary judgment, and the parties did not submit 
the case to the court for judgment on the facts, I 
would remand for further proceedings. The govern-
ment should be permitted to present evidence of how 
much Storey earned and what she did with her earn-
ings, as well as other evidence*749 relevant to her 
mental state. Storey, in turn, should be permitted to 
put on evidence that she failed to pay her taxes only 
because she could not afford to. I would reverse the 
district court's order finding that Storey's tax obliga-
tions were not discharged by the bankruptcy proceed-
ing and would remand for additional proceedings on 
issues relevant to Storey's mental state. 
 
C.A.6 (Ohio),2011. 
U.S. v. Storey 
640 F.3d 739, 107 A.F.T.R.2d 2011-2267, 2011-1 
USTC P 50,391, 65 Collier Bankr.Cas.2d 1274, 54 
Bankr.Ct.Dec. 200 
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OPINION

[*179] SCHERMER, Bankruptcy Judge

Debtor, Michael James Fisette (the "Debtor"),
appeals from the bankruptcy court's February 10, 2011
order confirming his modified Chapter 13 plan, over his
objection. We have jurisdiction over this appeal from the
final order of the bankruptcy court. See 28 U.S.C. §
158(b). For the reasons set forth below, we reverse and
remand this matter to the bankruptcy court for further
proceedings consistent with this opinion.

ISSUES

The issue on appeal is whether the bankruptcy court
may confirm the debtor's plan which provides for the
avoidance of two junior liens on the Debtor's principal
residence. In particular, we consider whether: (1) 11

U.S.C. § 1322(b)(2) prevents a debtor from modifying the
rights of junior lienholders of liens on his principal
residence if the value of the residence is less than the
amount owed to the senior lienholder; and (2) if not,
whether such modification is contingent upon the debtor's
receipt of a Chapter 13 discharge.

BACKGROUND

Within one year before the filing of his Chapter 13
petition, the Debtor [**2] had filed a Chapter 7
bankruptcy case, and the Debtor received a discharge in
his Chapter 7 case. Due to the proximity in the time of
the filing of his Chapter 7 and Chapter 13 cases, the
Debtor was not eligible for a Chapter 13 discharge
pursuant to § 1328(f) of Title 11 of the United States
Code (the "Bankruptcy Code").

On his Schedule A, the Debtor listed his homestead.
He valued the property at $145,000, indicating that the
property was "appraised at" $145,000. On his Schedule
D, the Debtor listed the claim of the senior secured
creditor holding a lien on the Debtor's homestead in an
amount that exceeded the appraised value of the property.
The Debtor also listed on his Schedule D two creditors
holding second and third liens on the homestead.

The Debtor's originally filed Chapter 13 plan treated
the claim of the senior lienholder as secured, but avoided
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the liens of the second and third lienholders - treating
their claims as wholly unsecured. It included nearly
identical provisions for the "strip off"1 of the second and
third liens held by the two junior lienholders. In
paragraphs 14 and 15 (combined below), it provided, in
pertinent part, that:

Confirmation of this plan without
objection [**3] from [the second
lienholder or the third lienholder], or its
assignee, or over the objection of [the
second lienholder or the third lienholder],
or its assignee, shall constitute an
acknowledgment and acceptance that there
is no equity in the debtor's residential real
property . . ., over and above the first
mortgage . . . to which the lien of the
[second or third] mortgage can attach. The
order confirming the plan shall constitute a
finding by the bankruptcy court that the
fair market value of the real estate is
[*180] $145,000; and that the balance
owed to [the first lienholder] is
$176,312.00; therefore the claim of [the
second lienholder or the third lienholder]
or its assignee is wholly unsecured. The
real estate . . . shall vest in the debtor free
and clear of the [the second or third]
mortgage upon completion of all payments
due to the trustee under the plan. [The
second lienholder or the third lienholder],
or its assignee, shall cancel the [second or
third] mortgage within 20 days after the
trustee's final report to the court showing
completion of the plan. If [the second
lienholder or the third lienholder], or its
assignee, fails to cancel the [second or
third] mortgage, debtor may [**4] obtain
an order and judgment voiding the [second
or third] mortgage, its claim, if any, shall
be paid as an unsecured, nonpriority claim.

The Debtor's plan proposed to pay $4,922.00, the exact
amount listed on his Schedule F as owed to unsecured
creditors other than the second and third lienholders, to
unsecured creditors. The Debtor's counsel explained that
the plan proposed to strip off the junior lienholders' liens.
Their claims were included in the plan as claims that are
unsecured, but they would not receive any part of the
distribution to unsecured creditors.

1 "The term 'strip off' is colloquially used when,
there being no collateral value for a mortgage, the
entire lien is proposed to be avoided. The term
'strip down' is used when, there being insufficient
collateral value for a mortgage, the lien is
proposed to be reduced to the value of the
collateral. In re Mann, 249 B.R. 831, 832 n.1
(B.A.P. 1st Cir. 2000) (citations omitted).

No written objections to the confirmation of the
Debtor's original plan were filed and the Debtor's
valuation of the property, which was based on an
appraisal, was not contested during the plan confirmation
process. The Debtor submitted a brief in support [**5] of
confirmation of his plan. After a hearing during which the
Debtor's counsel argued in favor of confirmation of the
plan that allowed for the strip off of the junior liens and
the bankruptcy court commented that "the law in this
jurisdiction clearly does not allow the debtor to strip the
second or third mortgage secured only by a lien on the
debtor's homestead," the court denied confirmation of the
Debtor's plan. The Debtor sought leave to appeal from
the bankruptcy court's interlocutory order denying
confirmation of his plan, but the request was denied and
the appeal was dismissed. The Debtor then filed an
amended plan that provided that the junior lienholders
would retain their liens and that treated their claims as
secured. The bankruptcy court confirmed the amended
plan over the Debtor's objection and this appeal ensued.

In this appeal, the Debtor asks us to decide that a
Chapter 13 debtor may strip off a wholly unsecured
junior mortgage lien on his principal residence, and that
the strip off of such lien should be allowed in a case
where a debtor is ineligible for a discharge. The Chapter
13 trustee disagrees with the Debtor on both issues, and
amicus curiae TFC National Bank [**6] filed its brief in
support of the Chapter 13 trustee's position.

STANDARD OF REVIEW

We review the bankruptcy court's conclusions of law
de novo. Green Tree Servicing v. Coleman (In re
Coleman), 392 B.R. 767, 769 (B.A.P. 8th Cir.
2008)("Statutory interpretation is a question of law that
[appellate courts] review de novo.") (quoting Minn.
Supply Co. v. Raymond Corp., 472 F.3d 524, 537 (8th
Cir.2006)). The facts are not in dispute.

DISCUSSION
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As an initial matter, we note that the Debtor's appeal
of the order confirming his plan was proper. Zahn v. Fink
(In re Zahn), 526 F.3d 1140, 1141 (8th Cir. 2008)(debtor
was an "aggrieved party" with standing to appeal
confirmation of her own plan).

[*181] I. Strip Off of Wholly Unsecured Liens

A determination of whether the Bankruptcy Code
allows the "strip off" of the junior liens on the Debtor's
principal residence if they are wholly unsecured
"involves the interaction of two provisions of the
Bankruptcy Code - [§] 506(a) and [§] 1322(b)(2)." Pond
v. Farm Specialist Realty (In re Pond), 252 F.3d 122, 124
(3d Cir. 2001).

Bankruptcy Code § 506(a) governs classification of a
claim. It provides, in pertinent part, that:

An allowed claim of a creditor secured
by [**7] a lien on property in which the
estate has an interest, . . . , is a secured
claim to the extent of the value of such
creditor's interest in the estate's interest in
such property, . . ., and is an unsecured
claim to the extent that the value of such
creditor's interest . . . is less than the
amount of such allowed claim.

11 U.S.C. § 506(a).

With an exception, a Chapter 13 debtor may modify
the rights of creditors, such as by avoiding their liens,
through his plan. Section 1322(b)(2) of the Bankruptcy
Code permits a Chapter 13 plan to "modify the rights of
holders of secured claims, other than a claim secured only
by a security interest in real property that is the debtor's
principal residence, or of holders of unsecured claims . . .
." 11 U.S.C. § 1322(b)(2).

In Nobelman v. Am. Sav. Bank, 508 U.S. 324, 113 S.
Ct. 2106, 124 L. Ed. 2d 228 (1993), the Supreme Court
examined the relationship between § 1322(b)(2) and §
506(a) with respect to an undersecured lienholder. Bartee
v. Tara Colony Homeowners Ass'n (In re Bartee), 212
F.3d 277, 285 (5th Cir. 2000) (citing Nobelman, 508 U.S.
324). It held that the debtor could not "strip down" the
unsecured portion of the creditor's undersecured claim on
the debtor's principal residence. [**8] Nobelman, 508
U.S. at 332. The Court rejected the debtors' argument that
§ 1322(b)(2)'s antimodification clause should apply only

to the secured portion of the claim, and not to the
unsecured portions of the undersecured claim. Id. at
328-332. The phrase "claim secured only by a security
interest in real property that is the debtor's principal
residence" in §1322(b)(2) included both the secured and
the unsecured portion of the Nobelman creditor's
undersecured claim. Id. at 330-31. The Court explained
that the debtors could not modify the payment and
interest terms for the unsecured portion of the claim
without modifying the rights of the creditor with respect
to the secured portion of the claim, thus violating §
1322(b)(2). Id. at 331. "The decision in Nobelman then
stands for the proposition that the antimodification clause
of § 1322(b)(2) bars Chapter 13 debtors from stripping
down a debtor's claim when any portion of that claim is
secured by the debtor's home." Griffey v. U.S. Bank (In re
Griffey), 335 B.R. 166, 168-69 (B.A.P. 10th Cir. 2005)
(emphasis added).

The Nobelman court did not directly answer the
question of whether a debtor could strip off a wholly
unsecured lien on the [**9] debtor's principal residence.

Before and after Nobelman, bankruptcy courts in
Minnesota have held that a debtor may not strip off a
wholly unsecured lien on his principal residence without
violating the provisions of § 1322(b)(2). See, e.g., In re
Frame, No. 09-41010 (Bankr. D. Minn. September 23,
2009); In re Hughes, 402 B.R. 325, 326 (Bankr. D. Minn.
2009); In re Hussman, 133 B.R. 490, 491-93 (Bankr. D.
Minn. 1991). Overall, these courts interpret § 1322(b)(2)
to mean that a debtor cannot modify the rights of any
[*182] creditor with a "claim secured only by a security
interest in real property that is the debtor's principal
residence." They believe that the type of the claimant is
controlling, and that determination of the secured status
of the claim under § 506(a) is irrelevant when applying
§1322(b)(2)'s antimodification clause. We respectfully
disagree with these cases.

We agree with courts holding that §1322(b)(2) does
not bar a Chapter 13 debtor from stripping off a wholly
unsecured lien on his principal residence, a position that
has been adopted by all Circuit Courts of Appeal to
address this issue. See, e.g., Zimmer v. PSB Lending
Corp. (In re Zimmer), 313 F.3d 1220 (9th Cir. 2002);
[**10] Lane v. W. Interstate Bancorp (In re Lane), 280
F.3d 663 (6th Cir. 2002); Pond, 252 F.3d at 127; Tanner
v. FirstPlus Fin., Inc. (In re Tanner), 217 F.3d 1357
(11th Cir. 2000);2 In re Bartee, 212 F.3d 277 (5th Cir.
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2000); McDonald v. Master Fin. Inc. (In re McDonald),
205 F.3d 606 (3d Cir. 2000).3 Bankruptcy appellate
panels of the Tenth and First Circuits have agreed with
this conclusion. Griffey, 335 B.R. 166; In re Mann, 249
B.R. 831 (B.A.P. 1st Cir. 2000).4

2 In American Gen. Finance, Inc. v. Dickerson
(In re Dickerson), 222 F.3d 924, 926 (11th Cir.
2000), the Eleventh Circuit explained that it was
bound by its prior decision but, if it were to write
on a clean slate, it would adopt the position that a
wholly unsecured lien could not be avoided.
3 In two unpublished per curiam decisions, the
Fourth Circuit affirmed decisions of the district
court that allowed the strip off of wholly
unsecured liens on debtors' residences. See First
Mariner Bank v. Johnson, 411 B.R. 221, 225
(D.Md. 2009), aff'd 407 Fed. Appx. 713 (4th
Cir.2011) (per curiam) (unpublished); Suntrust
Bank v. Millard (In re Millard), 414 B.R. 73 (D.
Md. 2009), aff'd 404 Fed. Appx. 804 (4th Cir.
2010) (per [**11] curiam) (unpublished).
4 See also Lam v. Investors Thrift (In re Lam),
211 B.R. 36 (B.A.P. 9th Cir. 1997) (case decided
prior to the time of the Ninth Circuit's decision in
Zimmer)

As these courts have recognized, we first determine
whether the creditor holds a secured claim by looking to
§ 506(a). The Nobelman Court classified the creditor's
claim under § 506(a) as the first step in its analysis,
noting that the debtors were "correct in looking to §
506(a) for a judicial valuation of the collateral to
determine the status of the [creditor]'s secured claim."
Nobelman, 508 U.S. at 328; Bartee, 212 F.3d at 286
(recognizing that the Nobelman Court "confirm[ed] that
§506(a) is the starting point in the analysis. . . .") (quoted
in Lane, 280 F.3d at 667)). In accordance with the
language of § 1322(b)(2), only if the creditor is the holder
of a secured claim, meaning that its claim is at least
partially secured after application of §506(a), will it be
eligible for the protection of §1322(b)(2)'s
antimodification provision. Zimmer, 313 F.3d at 1226
("While it is clear that the term 'claim secured only by' in
the antimodification clause is not limited to 'secured
claims,' it is equally clear [**12] that 'holders of secured
claims' does refer to the term of art as defined in
§506(a)."); Lane, 280 F.3d at 668 ("And the only
apparent reason why the classification [of the claim]
could make a difference is that the special protection

accorded by the antimodification provision extends to the
rights of holders of 'secured claims' and does not extend
to the right of holders of 'unsecured claims.'"). The
creditor in Nobelman was "'still the 'holder' of a 'secured
claim'" after application of § 506(a) because its claim
was partially secured by value in the collateral, and it
was, therefore, entitled to have its rights protected under
§ 1322(b)(2). Zimmer, 313 F.3d at [*183] 1224 (quoting
Nobelman, 508 U.S. at 329).

The facts in Nobelman are distinguishable from the
facts in this case. Here, the value of the Debtor's principal
residence is less than the claim of the senior lienholder
and there is, therefore, no value securing the junior
lienholders, rendering their claims unsecured under §
506(a). Section 1322(b)(2)'s antimodification provision
does not apply to them, and their rights may properly be
modified under § 1322(b)(2). Lane, 280 F.3d at 668
("Section 1322(b)(2) says, without qualification [**13]
and in the plainest of English, that a Chapter 13 plan
'may' modify the rights 'of holders of unsecured
claims.'").

Contrary to the arguments of the Chapter 13 trustee
and TFC National Bank, an explanation by the Nobelman
Court that the language of § 1322(b)(2) focuses on the
"rights" of holders of claims, instead of on the value of
the claims, does not mean that a wholly unsecured lien on
a debtor's principal residence is protected from
modification. Nobelman, 508 U.S. at 328 (the debtors'
"interpretation fails to take account of § 1322(b)(2)'s
focus on 'rights'"). The Court in Nobelman pointed to
certain rights protected by § 1322(b)(2) that were held by
the partially secured creditor in that case, and stated that
such rights were not "limited by the valuation of its
secured claim." Id. at 329. However, the Nobelman Court
did not examine the rights protected by § 1322(b)(2) until
after it established that the creditor held a secured claim.
See Zimmer, 313 F.3d at 1226 ("Finally, [**14] and only
after determining that the creditor was the holder of a
secured claim and thus eligible for antimodification
protection, the Court proceeded to the question of exactly
what was entitled to such protection.") (citing Nobelman,
508 U.S. at 329-330)); Tanner, 217 F.3d at 1360 ("only
the rights secured by some remaining equity will be
protected from modification"). Moreover, the rights
identified by the Nobelman Court were those rights the
creditor had under the mortgage instruments that were
enforceable under state law.5 As the holders of claims
with no value to support their liens on the Debtor's
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property, any rights afforded to the junior lienholders
under state law would presumably be only empty rights
in the sense that they would not provide the lienholders
with a remedy. See Lam, 211 B.R. at 40 (state law rights
of an unsecured lienholder, if any, are empty rights).

5 The rights that existed under the applicable
state law in Nobelman included:

[T]he right to repayment of the
principal in monthly installments
over a fixed term at specified
adjustable rates of interest, the
right to retain the lien until the debt
is paid off, the right to accelerate
the loan until the debt is paid
[**15] off, the right to accelerate
the loan upon default and to
proceed against [the] residence by
foreclosure and public sale, and the
right to bring an action to recover
any deficiency remaining after
foreclosure.

Nobelman, 508 U.S. at 329 (citation omitted).

In Lane, the Sixth Circuit Court of Appeals provided
a helpful summary of the position we follow in this case:

The message, to recapitulate, is this:

-- Section 1322(b)(2) prohibits
modification of the rights of a holder of a
secured claim if the security consists of a
lien on the debtor's principal residence;

-- Section 1322(b)(2) permits
modification of the rights of an unsecured
claimholder;

-- Whether a lien claimant is the
holder of a "secured claim" or an
"unsecured claim" depends, thanks to §
506(a), on whether the claimant's security
interest has any actual "value;"

[*184] -- If a claimant's lien on the
debtor's homestead has a positive value,
no matter how small in relation to the total
claim, the claimant holds a "secured
claim" and the claimant's contractual

rights under the loan documents are not
subject to modification by the Chapter 13
plan;

-- If a claimant's lien on the debtor's
homestead has no value at all, on the other
hand, the claimant [**16] holds an
"unsecured claim" and the claimant's
contractual rights are subject to
modification by the plan.

Lane, 280 F.3d at 669.

Having determined that a debtor may generally strip
off a wholly unsecured lien on his principal residence, we
now analyze whether such lien avoidance is available
when the debtor is ineligible for a Chapter 13 discharge.

II. Strip Off Where Debtor is Ineligible for a
Discharge Under 11 U.S.C. § 1328(f)(1)

Commonly, a Chapter 13 debtor receives a discharge
at about the same time he completes his obligations under
his Chapter 13 plan. 11 U.S.C. § 1328(a) ("as soon as
practicable after completion by the debtor of all payments
under the plan . . . the court shall grant the debtor a
discharge of all debts provided for by the plan or
disallowed under section 502 of this title"); In re Okosisi,
451 B.R. 90, 94-95 (Bankr. D. Nev. 2011) (explaining
lien avoidance in a typical Chapter 13 case). In many lien
stripping cases, the wholly unsecured lien is, thus,
avoided at the time the debtor completes his plan
payment and obtains his discharge. In this case, we
consider whether a debtor may still avoid a wholly
unsecured lien on his principal residence if he is not
eligible [**17] for a Chapter 13 discharge.

When a debtor obtains a Chapter 7 discharge and
files a Chapter 13 case in such close proximity to his
Chapter 7 case that he is ineligible for a Chapter 13
discharge under § 1328(f)(1), the situation is commonly
referred to as a "Chapter 20."

A Chapter 7 debtor's discharge, standing alone, does
not deprive a mortgagee of its right to collect its debt in
rem. 11 U.S.C. § 524(a)(2) ("A discharge . . . operates as
an injunction against the commencement or continuation
of an action, the employment of process, or an act, to
collect, recover or offset any such debt as a personal
liability of the debtor") (emphasis added)); Johnson v.
Home State Bank, 501 U.S. 78, 84, 111 S. Ct. 2150, 115
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L. Ed. 2d 66 (1991) ("[A] bankruptcy discharge
extinguishes only one mode of enforcing a claim -
namely, an action against the debtor in personam - while
leaving intact another - namely, an action against the
debtor in rem."). In his Chapter 13 case, a Chapter 20
debtor who is ineligible for a discharge under §
1328(f)(1) may seek to strip off a mortgagee's lien that
remained in place following his Chapter 7 discharge.6

6 In Harmon v. U.S., 101 F.3d 574, 581-82 (8th
Cir. 1996), the Eighth Circuit explained that even
[**18] in Chapter 7 cases, liens often do not pass
through bankruptcy unaffected. In this case, the
Debtor admits that the second and third liens on
his home survived his Chapter 7 discharge.

The Debtor concedes that his Chapter 7 case was
filed within 4 years of his Chapter 13 case, that he
obtained a discharge in his Chapter 7 case, and that he is
ineligible for a discharge in his Chapter 13 case. 11
U.S.C. §1328(f)(1).7 He also admits that [*185] the
junior lienholders' liens survived his Chapter 7 discharge
and that they were to receive no payment through his
original Chapter 13 plan. Nevertheless, the Debtor argues
that his ineligibility for a Chapter 13 discharge does not
prevent him from stripping off the junior lienholders'
liens.

7 Section 1328(f)(1) provides, in pertinent part,
that:

(f) . . . the court shall not grant a
discharge of all debts provided for
in the plan or disallowed under
section 502, if the debtor has
received a discharge -

(1) in a case filed
under chapter 7 . . .
of this title during
the 4-year period
preceding the date
of the order for
relief under this
chapter.

11 U.S.C. §1328(f)(1).

Courts disagree regarding whether a debtor's

ineligibility for a discharge bars him from [**19] using §
1322(b)(2) to permanently strip off an otherwise wholly
unsecured lien on his principal residence. Some courts
say that a debtor's eligibility for a discharge is not a
requirement for lien avoidance. See, e.g.,Jennings, 454
B.R. 252, 2011 Bankr. LEXIS 2693, 2011 WL 2909888
(Bankr. N.D. Ga. July 11, 2011); Okosisi, 451 B.R. 90;
Fair, 450 B.R. 853 (E.D. Wis. 2011); In re Waterman,
447 B.R. 324 (Bankr. D. Colo. 2011); In re Tran, 431
B.R. 230 (Bankr. N.D. Cal. 2010); In re Hill, 440 B.R.
176 (Bankr. S.D. Cal. 2010). Other courts say that a
debtor cannot permanently strip off a lien on his principal
residence if he is ineligible for a discharge. See, e.g., In re
Victorio, 454 B.R. 759, 2011 Bankr. LEXIS 2704, 2011
WL 2746054 (Bankr. S.D. Cal. 2011); In re Gerardin,
447 B.R. 342 (Bankr. S.D. Fla. 2011); In re Fenn, 428
B.R. 494 (Bankr. N.D. Ill. 2010); In re Mendoza, No.
09-22395 HRT, 2010 Bankr. LEXIS 664, 2010 WL
736834 (Bankr. D. Col. Jan. 21, 2010); In re Jarvis, 390
B.R. 600, 604-06 (Bankr. C.D. Ill. 2008).

We hold that the strip off of a wholly unsecured lien
on a debtor's principal residence is effective upon
completion of the debtor's obligations under his plan, and
it is not contingent on his receipt of a Chapter 13
discharge.

As some courts have [**20] recognized, nothing in
the Bankruptcy Code conditions a Chapter 13 debtor's
ability to modify a wholly unsecured creditor's lien under
§ 1322(b)(2) on his eligibility for a discharge. See, e.g.,
Tran, 431 B.R. at 235 (citing various Bankruptcy Code
provisions and concluding that the Bankruptcy Code does
not "preclude[] a debtor that is not eligible for a discharge
from filing a chapter 13 case, obtaining confirmation of a
chapter 13 plan, and with the exception of the right to a
discharge, from enjoying all the rights of a chapter 13
debtor, including the right to strip off liens."); Waterman,
447 B.R. at 328-29 (finding the reasoning and analysis in
Tran and other cases allowing strip offs in no-discharge
Chapter 13 cases to be "persuasive and compelling"). For
example, §1325 does not include eligibility for a
discharge as a requirement for confirmation of a plan.
Tran, 431 B.R. at 235 ("[A]lthough § 1325(a) and (b) sets
forth numerous requirements for confirmation of a
chapter 13 plan, nothing in § 1325 conditions
confirmation on the debtor being eligible for a
discharge.").

As support for her position, the Chapter 13 trustee
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cites to § 1325(a)(5), which provides, in pertinent part,
[**21] for confirmation of a Chapter 13 plan if:

(5) with respect to each allowed secured
claim provided for by the plan -

(A) the holder of such claim has
accepted the plan;8

(B)(i) the plan provides that -

(I) the holder of such claim retain the
lien securing such claim until the earlier of
-

[*186] (aa) the payment
of the underlying debt . . . ;
or

(bb) discharge under
section 1328. . .; and

(II) if the case under this chapter is
dismissed or converted without
completion of the plan, such lien shall also
be retained by such holder to the extent
recognized by applicable nonbankruptcy
law. . . or . . .

(C) the debtor surrenders the property
securing such claim to such holder.

8 Even if § 1325(a)(5) applied to a wholly
unsecured claim, in the Debtor's case, the junior
lienholders did not object to confirmation of the
Debtor's original plan that proposed to strip off
their liens.

11 U.S.C. § 1325(a)(5) (emphasis added).

Section 1325(a)(5), including its specific subsection
that was cited by the Chapter 13 trustee, §
1325(a)(5)(B)(i)(I)(bb), does not apply in the case of a
wholly unsecured lien on a debtor's principal residence.
Hill, 440 B.R. at 183 ("Section 1325(a)(5) has no
applicability to unsecured claims. [**22] . . ."). The
requirements under §1325(a)(5) only apply when there is
value in the collateral to support the lienholder's claim;
the plain language of that section specifies that it applies

to an "allowed secured claim." 11 U.S.C. § 1325(a)(5)
(emphasis added). As we explained, Nobelman instructs
us to first look to § 506(a) to classify the claim as secured
or unsecured. See Nobelman, 508 U.S. at 328. In
Nobelman, "the bank [wa]s still the 'holder' of a 'secured
claim,' because petitioner's home retain[ed] $23,500 of
value as collateral." 508 U.S. at 329 (emphasis added).
Where the collateral retains no value to support the
lienholder's claim, like in this case, a creditor does not
have a secured claim and the requirements of §1325(a)(5)
do not apply. See In re Frazier, 448 B.R. 803, 811
(Bankr. E.D. Cal. 2011) ("A creditor entitled to assert the
provisions of 11 U.S.C. § 1325(a)(5) must be the holder
of an "allowed secured claim." A "secured claim" is a
term of art under the Bankruptcy Code, . . . and is the
secured claim determined pursuant to § 506(a)."). The
Eighth Circuit's analysis in Harmon v. U.S., 101 F.3d
574, 583 (8th Cir. 1996), further supports our position.
The court in [**23] Harmon examined the phrase
"allowed secured claim" in §1225(a)(5), a Bankruptcy
Code section containing language similar to the relevant
language found in §1325(a)(5), and "conclud[ed] that
'allowed secured claim' in §1225(a)(5) must be
interpreted by reference to the bifurcation of claims into
secured and unsecured claims by §506(a)." 101 F.3d at
583.

As unsecured claimholders, the two junior
lienholders are entitled to have their claims treated like
the claims of other nonpriority unsecured claimholders in
the Debtor's bankruptcy case. See 11 U.S.C. §1325(a)(4).
The Debtor may strip off their liens upon completion of
his plan, but he must still treat their claims. The second
and third lienholders are, thus, entitled to a pro rata share
of the distribution made to other unsecured creditors. See
Hill, 440 B.R. at 183 (creditor whose lien is stripped is a
holder of unsecured claim under §1325(b)(4), entitled to
its pro rata share with other unsecured creditors);
Jennings, 2011 Bankr. LEXIS 2693, 2011 WL 2909888,
at *5 (creditors must be treated as unsecured
claimholders where their claims were allowed and
unsecured).

We see no merit in the argument made by the
Chapter 13 trustee and cases saying that allowing [**24]
a strip off in a "no discharge" Chapter 20 case amounts to
allowing the debtor a "de facto discharge." See, e.g.,
Fenn, 428 B.R. at 500 (saying that allowing a permanent
strip off of a junior mortgage lien after the debtor
completes the plan in a case where the debtor is not
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eligible for a discharge "results in a de facto discharge")
(citation omitted); but [*187] see, e.g., Fair, 450 B.R. at
857 ("[I]t is inaccurate to characterize lien stripping as a
de facto discharge under the bankruptcy code."). By
seeking to strip off a junior lien, a debtor seeks to do just
that: avoid the lien. He does not seek a discharge.9 In
addition, nothing in § 1328(f)(1), the provision barring a
Chapter 20 debtor's discharge, limits the debtor's rights
under § 1322(b)(2). See Okosisi, 451 B.R. at 101
(§1328(f) only prohibits discharge and court would not
read further restrictions into this section).

9 The strip off of a lien under § 1322(b)(2) is not
the equivalent of receiving a discharge. As was
previously explained, a discharge releases a
debtor's in personam liability, but it does not
affect the lien. See 11 U.S.C. § 524(a) and
Johnson, 501 U.S. at 84. A strip off avoids the
lien, thus extinguishing a creditor's [**25] ability
to proceed against the debtor in rem.

Our decision that: (1) the Bankruptcy Code permits a
Chapter 13 debtor to strip off a wholly unsecured lien;
and (2) a debtor's ability to strip off a lien is effective
upon completion of his obligations under his plan, rather
than on his receipt of a discharge, does not amount to a
conclusion that the Debtor's original plan should have
been confirmed. We instruct the Debtor to amend his plan
to provide for proper treatment of the junior lienholders'
claims as unsecured nonpriority claims. And it is for the
bankruptcy court to consider whether the Debtor's plan
complies with the additional requirements for
confirmation.

CONCLUSION

For the foregoing reasons, we REVERSE the
decision of the bankruptcy court and REMAND this case
to the bankruptcy court for further proceedings consistent
with this opinion.
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