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1. Paying Student Loan Income Driven Repayment Program
Through Chapter 13 Plan

Please find attached to this newsletter a copy of a motion and agreed order which allows 
the Debtor's to make their income driven repayment program for student loans through 
the Chapter 13 plan.  

Paying the student loan income driven repayment program through the Chapter 13 plan 
has gained popularity in other areas of the country and has been requested by some local 
counsel. The attached motion and agreed order require various information regarding the 
Debtor(s)'s student loan and the income driven repayment program terms. The Debtor(s) 
would be responsible for making all payments under the income driven repayment 
program until the Chapter 13 plan is confirmed; once the plan is confirmed, those 
payments are made through the Chapter 13 plan.  

Counsel who have advocated for the payment of student loan repayment programs 
through a Chapter 13 plan have indicated that they prefer the record keeping which is 
available to Chapter 13 Debtor(s) regarding their Chapter 13 plan payments and their 
payments to creditors. 

While the motion and agreed order require various information about the Debtor(s)'s 
specific student loans, the actual terms of the agreed order should not be altered as they 
have been approved nationally.  

When filing a motion and agreed order it is necessary to include the following on the 
service list: the United States Department of Justice in Washington DC, the local United 
States Attorney, the United States Department of Education in Washington DC, the 
holder of the student loan claim, and the notice address on the proof of claim filed by the 
holder of the student loan.  

Assistant US Attorney Suzana Koch, has indicated that if counsel have any questions 
regarding the use of the agreed order that they may contact her at 
suzana.koch@usdoj.gov. 

The Trustee is also available for help in using the form.  The Trustee may be contacted at 
krucinski@ch13akron.com. 

Word versions of the motion and agreed order are available on the sample pleading page 
of the Chapter 13 web page at:  www.chapter13info.com. 
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2. American Bankruptcy Institute Midwest Regional Bankruptcy Seminar

Please note that the American Bankruptcy Institute will hold its annual Midwest regional 
bankruptcy seminar on August 20-21, 2019 in Cincinnati, Ohio.  

A flyer is attached to this newsletter which provides details about this excellent program. 

3. Updated Means Test Numbers

On May 1, 2019, the income and expense numbers for the Means Test have been 
updated.  

Please find attached to this newsletter a copy of the updated Means Test numbers. 
Counsel should work with their software provider to make sure that their software has 
been updated for these new numbers. 

4. Plan Section 2.1
36 Months versus 60 Months

In section 2.1 of the form plan, the Chapter 13 office in Akron has requested that counsel 
use 36 months for below median income Debtor(s) and 60 months for above median 
income Debtor(s).  

If below median income Debtor(s) require more than the minimum 36 months to 
complete their plan payments, the sentence under the boxes in 2.1 state that the plan may 
extend to the full 60 months as necessary. 

The Chapter 13 office in Akron requests that counsel use those numbers because in 
section 5.1 counsel are requested to use only the bottom box which states that unsecured 
creditors should receive whatever funds are remaining after payment of administrative, 
secured and priority claims. Akron Chapter 13 plans are essentially base plans whereby 
counsel are not required to set a specific dividend but their clients are required to pay in 
their disposable income for their respective applicable commitment period. Those plans 
that run longer than 36 months to pay administrative, secured and priority claims may 
result in no distribution to unsecured claims.  

Please be aware that other locations in the Northern District of Ohio do not follow this 
procedure. In other jurisdictions, some courts require that 2.1 state a good faith estimate 



of how long the plan will take. For instance, if a below median debtor will take 48 
months to complete the plan, counsel are expected to use 48 months. However, please be 
aware that in these other locations, counsel are not using the third box in section 5.1 but 
must expressly state a dollar amount or percentage dividend. Hence, in these locations’ 
plans may not be a base plan as used in Akron.  

In Akron, base plans are favored as it eliminates the need for counsel to file multiple 
amendments to the plan should secured or priority claims come in higher than anticipated 
as the unsecured dividend can increase or decrease automatically based on the amount of 
those claims without the need for counsel to file multiple amended plans prior to 
confirmation or to file motions to modify the plan post-confirmation. 

Please be aware of your court location when filing Chapter 13 plans for your clients and 
the local preference for sections 2.1 and 5.1 of the form plan. 

5. Personal Financial Management Course

In October 2018, the Chapter 13 Office in Akron completed 10 years of providing an in-
person Personal Financial Management Course so that Debtor(s) had an opportunity to 
take the required course in order to earn a discharge.  

Over the years, nearly 4,500 Debtor(s) took the in-person Personal Financial 
Management Course sponsored by the Chapter 13 Office. 

Over the last decade, most Debtor(s) have migrated to taking the Personal Financial 
Management Course on-line. 

The Chapter 13 office will continue to sponsor an on-line Personal Financial 
Management Course through the Trustee Education Network. Information regarding the 
online program is available on the Chapter 13 website at www.chapter13info.com. There 
is no charge to take the course online for Chapter 13 Debtor(s) who have filed in Akron, 
Ohio.  

Please also find attached to this newsletter, a flyer for the on-line course, that counsel 
may share with their clients in Chapter 13 cases. 

Please note, the Akron trusteeship is aware that some Debtor(s) prefer an in-person class 
rather than an online course. Therefore, although the Chapter 13 office will no longer be 
offering the class on a regular basis, if counsel make the Chapter 13 office aware of 
Debtor(s) who need an in-person class, the Chapter 13 office will from time to time 
conduct an in-person class so that those Debtor(s) who need to take an in-person class 
have an opportunity to do so.  

Requests for in person class should be e-mailed to:  edclass@ch13akron.com 
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6. Please Check Math in Orders

Please note that some counsel have had to resubmit orders for purchases of cars, 
mortgage modifications or other orders which require detailed information about the 
purchase for which the Debtor(s) is requesting permission. 

Some of these orders have not had accurate math regarding the amount to be borrowed, 
the down payment and other costs. Counsel are asked to please double check their orders 
before submitting them to the Chapter 13 office to make sure that the math works in the 
order to avoid having to amend the order. 

7. Paying Mortgage in Full Through the Chapter 13 Plan

Sometimes in a Chapter 13 plan, the remaining balance on the Debtor(s) mortgage is able 
to be paid in full through the Chapter 13 plan. 

When paying the mortgage in full through the Chapter 13 plan, counsel should list this 
mortgage in section 3.1. Under the interest rate on arrearage, counsel should put “per 
claim”. 

8. Making Changes to the Plan

After a Chapter 13 plan is filed, it is often necessary to make changes which may arise 
during the 341 meeting, or to resolve an objection by a creditor.  

Sometimes when making those changes, counsel have created new problems which did 
not exist in the original plan filing. Counsel have shared that this is because they are not 
able to make changes to the original plan due to limitations in their software.  

The Trustee would suggest that counsel save the original plan in PDF so that they are 
able to return to it at a later time to make changes without inadvertently making 
unnecessary alterations to the plan which are not necessary and can be problematic. 

Counsel may also want to consider printing the plan, using whiteout and handwriting in 
any necessary changes. Although this is not the best choice, it appears that some of the 
software limitations are forcing some counsel to follow this approach. 

The Trustee takes no position on software used by counsel or any limitations that the 
software may or may not have. However, we can all agree that what is in the best interest 
of clients is greater than any software limitations.  

This extra effort to save or print the plan to allow later alterations can be very time saving 
to counsel when making changes.  



9. Post-Petition Tax Returns

The Trustee asks counsel to remind their clients that they are required to supply post-
petition tax returns to the Chapter 13 Trustee upon request. The turnover of tax returns is 
required by 11 USC Sections 521(3),521(4), 1302(b)(4), and Rule 4002(3) and Rule 
4002(4).  The turnover of tax returns is also required pursuant to the order of 
confirmation. 

When Debtor(s) do not turn in post-petition tax returns as requested, it may result in a 
motion to dismiss. The Trustee would prefer not to file motions to dismiss but would 
appreciate counsel letting their clients know it is necessary to supply those post-petition 
tax returns. 

10. Post-Petition Changes in Income

Counsel will begin seeing motions to dismiss on some cases where the Debtor(s) have 
had significant increases in their annual income post confirmation. This increase in 
income is not the standard cost of living increases but represents thousands of dollars in 
additional income the Debtor(s) was not making at the time the plan was filed.  

The Order Confirming Plan requires the Debtor(s) to devote all excess income to the 
plan. Although the Debtor(s) is not required to turn over the entire increase in payment, 
the Debtor(s) is under an on-going obligation to amend the plan accordingly to provide a 
greater return to creditors. 

As these motions to dismiss for significant changes in income are filed, the Trustee hopes 
that counsel will work with their clients to propose a reasonable modification increasing 
the return to creditors and reflecting the most up to date income and expenses for the 
Debtor(s).  

11. Walk in Wednesday

Many counsel have had some questions regarding the use of the new form Chapter 13 
plan and necessary amendments so that the plan may be recommended for confirmation. 

To assist counsel who may have questions on the use of the new form Chapter 13 plan, 
effective December 1, 2018, the Chapter 13 office began “Walk in Wednesdays”. 

This means every Wednesday from 8 am to 4 pm if counsel has any question on the use 
of the form plan or amendments necessary so that the plan may be recommended for 
confirmation, counsel are encouraged to stop by the Chapter 13 office, no appointment is 
necessary. A staff person will meet with counsel to review the case to address issues on 
why the Trustee is not able to recommend confirmation of the plan and the necessary 
amendments to the plan so that the case may move towards confirmation. 



If we all work together on the new form plan it should resolve some ongoing issues with 
the use of the new form.  

In addition to Walk in Wednesdays, the Chapter 13 office will continue its tradition of 
filing regular notices with the Court.  These notices include whether the 341 meeting has 
been concluded or is being adjourned, and the reasons the 341 meeting is being 
adjourned.  Other notices include:  a notice that confirmation cannot be recommended 
and the reasons why confirmation has not been recommended.  The notices provide 
useful information in providing necessary information on what is needed to allow the 
plan to be confirmed. 

When no response is received from the notices, the Chapter 13 office then files motions 
to dismiss with a thirty-day objection period. Note: for new motions going forward the 
time limit will be twenty-one days. 

The motions also state in detail why the 341 meeting cannot be concluded or why the 
plan is not ready for confirmation.    

Lastly, the Chapter 13 office files limited objections to confirmation when the plan needs 
to correct interest rates pursuant to Administrative Order No. 18-5. 

12. CASE LAW

Carl F. Schier PLC v. Nathan (In re Capital Contr. Co.), 2019 U.S. App. LEXIS 15014, 
2019 FED App. 0098P (6th Cir.), __ F.3d __, 2019 WL 2183203 

The law firm Carl F. Schier PLC represented Capital Contracting Co. in a suit filed by 
Longhorn Estates, LLC, in Michigan state court and Capital was assessed with $5-million 
judgment and filed a chapter 7 bankruptcy petition a month later. The Chapter 7 filing 
stayed its litigation against Longhorn with post-trial motions pending. But that state-court 
judgment turned Longhorn into Capital Contracting's biggest creditor, so Longhorn filed 
a claim in the bankruptcy proceedings. When Schier also filed a claim for unpaid legal 
fees owed by Capital Contracting, the trustee representing the estate countered with a 
malpractice suit against Schier for its handling of the Longhorn litigation. The Chapter 7 
Trustee and Schier eventually settled. Schier agreed to pay the estate $600,000 and to 
withdraw its attorney's fees claim; the trustee released Schier of further malpractice 
liability. The bankruptcy court approved this settlement, and Schier formally withdrew its 
claim.  

When the Chapter 7 Trustee filed a final report detailing the distribution of Capital 
Contracting's assets, Schier filed an objection. The Schier firm alleged that Capital 
Contracting's right to appeal the state-court judgment in the Longhorn suit qualified as an 
"asset" of the estate that the trustee should have administered or abandoned. The 
bankruptcy court overruled Schier's objection and approved the final report. It explained 
that Schier should have raised this issue by objecting to Longhorn's claim when Schier 
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had a pending fees request—a point in time at which Schier remained a "creditor" with 
"standing." Because Schier had withdrawn its claim for attorney's fees, the bankruptcy 
court continued, the firm failed to qualify as a "party in interest" with a "pecuniary 
interest or stake in the outcome," and did not "have standing to object to the trustee's final 
report and account." 

Schier appealed to the district court. The district court dismissed its appeal stating that 
Schier lacked the required standing to appeal because the firm was not adversely affected 
by the filing of the final report.  Schier then appealed to the Sixth Circuit Court of 
Appeals. The Sixth Circuit affirmed the dismissal of Schier’s appeal. The court adopted 
the reasoning of the district court stating that Schier’s withdrawal of their attorney fee 
claim was merely an administrative pleading filed with the Court and was not an order 
precluding the firm from receiving attorney fees in the case. Schier did not show that it 
suffered an Article III injury from the bankruptcy court's order approving the trustee's 
final report, despite the report's failure to list Capital Contracting's appeal rights in the 
Longhorn litigation.  

Hurlburt v. Black, 2019 U.S. App. LEXIS 15551, __ F.3d __, 2019 WL 2237966 

In May 2004, debtor Hurlburt purchased real property for $136,000. Hurlburt paid Black 
$5,000 in cash at closing. Black financed the remaining $131,000 of the purchase price 
through a promissory note executed by Hurlburt in Black's favor, which note was secured 
by a purchase-money deed of trust naming Black as beneficiary. Under the mortgage 
agreement between Hurlburt and Black, the $131,000 principal accrued interest at 6% per 
annum, payable over 119 months in installments of $785.41, with a balloon payment of 
all remaining principal and accrued interest due on May 26, 2014. In the event of default, 
interest on the balance would begin to accrue at a rate of 8% per annum. Hurlburt used 
the property as his primary residence from the purchase date until the present day. 

Hurlburt failed to pay the balance owed upon maturation of the loan. On January 29, 
2016, Black initiated a foreclosure action in Brunswick County, North Carolina, claiming 
Hurlburt owed her approximately $136,000 under the mortgage. On April 13, 2016, 
Hurlburt filed a petition for relief under Chapter 13 in North Carolina, which petition 
stayed Black's foreclosure action. In his petition, Hurlburt valued the Property at $40,000. 
That same day, Hurlburt brought an adversary proceeding against Black seeking to quiet 
title in the Property. On June 13, 2016, Black filed a proof of claim totaling $131,000, 
comprising a $40,000 secured claim and a $91,000 unsecured claim. The next day, Black 
filed an amended proof of claim totaling $180,971.72 but declined to identify the amount 
of the claim that was secured or unsecured as she "did not know the value of the 
collateral." Hurlburt filed an objection to Black's proof of claim. 

On June 24, 2016, Hurlburt filed an amended complaint in the adversary proceeding 
seeking to acquire quiet title or avoid the deed of trust, while maintaining his statutory 
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objection to Black's claim. Approximately six months later, the bankruptcy court granted 
partial summary judgment in favor of Black, finding the deed of trust was valid.  

In February 2017, following the bankruptcy court's decision, Hurlburt filed a proposed 
Chapter 13 repayment plan, seeking to bifurcate Black's claim into secured and unsecured 
components. Under the proposed plan, Black would hold a fully secured claim for 
$41,132.19, which amount Hurlburt calculated by subtracting a senior Brunswick County 
tax lien totaling $5,867.81 from the Property's recently appraised value of $47,000. The 
plan proposed treating the remainder of Black's claim as unsecured, with Black receiving 
no payment for that portion of her claim. On February 23, 2017, Black filed an objection 
to the amended plan contending that Witt barred the plan's proposed modification and 
bifurcation of her claim and asserting that she was entitled to a secured claim in the full 
amount due under the mortgage agreement, plus interest. 

Hurlburt filed for chapter 13 bankruptcy and proposed a plan under which the loan would 
be bifurcated into secured and unsecured portions with the unsecured portion receiving 
no payments. The bankruptcy court found that the plan offended the anti-modification 
provision of section 1322(b) and denied confirmation. The district court and the Fourth 
Circuit both affirmed. The Fourth Circuit’s decision was vacated, however, when the 
circuit court granted Hurlburt’s petition for rehearing en banc in January, 2019. 

On rehearing, the Fourth Circuit Court panel reversed and remanded the issue to the 
district court.  

 

Mission Prod. Holdings v. Tempnology, LLC, 203 L. Ed. 2d 876, 2019 U.S. LEXIS 
3544, 27 Fla. L. Weekly Fed. S 813, __ S.Ct. __, 2019 WL 2166392 
 

Respondent Tempnology, LLC, manufactured clothing and accessories designed to stay 
cool when used in exercise. It marketed those products under the brand name “Coolcore,” 
using trademarks (e.g., logos and labels) to distinguish the gear from other athletic 
apparel. In 2012, Tempnology entered into a contract with petitioner Mission Product 
Holdings, Inc. The agreement gave Mission an exclusive license to distribute certain 
Coolcore products in the United States. And more important here, it granted Mission a 
non-exclusive license to use the Coolcore trademarks, both in the United States and 
around the world. The agreement was set to expire in July 2016. But in September 2015, 
Tempnology filed a petition for Chapter 11 bankruptcy. And it soon afterward asked the 
Bankruptcy Court to allow it to “reject” the licensing agreement pursuant to Section 365 
of the Bankruptcy Code. In this case, the Bankruptcy Court approved Tempnology’s 
proposed rejection of its executory licensing agreement with Mission. That meant, as laid 
out above, two things on which the parties agree. First, Tempnology could stop 
performing under the contract. And second, Mission could assert (for whatever it might 
be worth) a pre-petition claim in the bankruptcy proceeding for damages resulting from 
Tempnology’s nonperformance.  
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Tempnology then moved for a declaratory judgment confirming its view. According to 
Tempnology, its rejection of the contract also terminated the rights it had granted Mission 
to use the Coolcore trademarks. Tempnology based its argument on a negative inference.  

Section 365 of the Code enables a debtor to “reject any executory contract”—meaning a 
contract that neither party has finished performing. It further provides that rejection 
“constitutes a breach of such contract.” The Bankruptcy Court approved Tempnology’s 
rejection over Mission’s objection and further held that the rejection terminated 
Mission’s rights to use Tempnology’s trademarks. The Bankruptcy Appellate Panel for 
the First Circuit Court of Appeals reversed, relying on Section 365(g)’s statement that 
rejection “constitutes a breach” to hold that rejection does not terminate rights that would 
survive a breach of contract outside bankruptcy. The First Circuit Court of Appeals 
rejected the Panel’s judgment and reinstated the Bankruptcy Court’s decision. 

The Supreme Court of the U.S. reversed the First Circuit Court of Appeals reinstatement 
of the Bankruptcy Court’s decision and remanded the matter back to the Bankruptcy 
Court. The Court reasoned that the case was not moot because the licensee presented a 
claim for money damages arising from its inability to use the trademarks between the 
time the debtor rejected the licensing agreement and its scheduled expiration date, and 
none of the debtor's arguments so clearly precluded recovery as to make the case moot; 
The Supreme Court further noted that the debtor's rejection of the trademark licensing 
agreement could not revoke the license and did not deprive the licensee of its rights to 
use the trademark because, under 11 U.S.C. § 365, a debtor’s rejection of an executory 
contract in bankruptcy had the same effect as a breach outside bankruptcy. Such an act 
could not rescind rights that the contract previously granted. 





 
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF OHIO 

 
IN RE:      ) CHAPTER 13  
      ) CASE NO.  
      ) 
      ) 
      )    
    DEBTOR(S) ) ALAN M. KOSCHIK 
      ) BANKRUPTCY JUDGE 
      ) 
      ) MOTION TO PAY STUDENT LOAN 
      ) INCOME DRIVEN REPAYMENT  
      ) THROUGH CHAPTER 13 PLAN 

 
 

Now comes the Debtor(s), in this Chapter 13 Plan, and hereby moves this Court for an order 
to allow the Debtor(s) to continue to make their student loan payments inside the Chapter 13 
Plan.  

 
1. The Debtor(s) filed a Chapter 13 Plan on or about ______________. 
2. The Debtor (s) with the student loan is __________________. 
3. Prior to filing Chapter 13, the Debtor(s) had entered an income driven repayment plan 

for their student loan payments with the US Department of Education.  
4. The Debtor(s) is in compliance and not in default with the income driven repayment 

requirements. 
5. The Debtor(s) current monthly income driven repayment is in the amount of $0.00. 
6. The Debtor(s) is moving this Court to allow the Debtor(s) to pay the income driven 

repayment plan for the student loan through the Chapter 13 Plan. 
7. Provided that the Debtor(s) remains current in payment(s) into his Chapter 13 Plan, 

the Debtor(s) is seeking an order to deem all payments through the Plan by the 
Chapter 13 Trustee with regard to the income driven repayment plan as timely. The 
timing of the Trustee’s disbursement is not relevant in this determination as all 
Trustee payments would be deemed timely, and the Debtor(s) would be in 
compliance with the income driven repayment plan.  
 

WHEREFORE, the debtor hereby moves this Court for an order to allow the Debtor(s) to 
pay his/her student loan income driven repayments through the Chapter 13 Plan and to deem all 
payments made by the Trustee to be timely under the terms of the income driven repayment plan.  

 
 
 
 



 
Respectfully submitted, 

 
  

 Debtor(s) Counsel 
 Ohio Reg. No. 0063137 
 Address  

 City, State, ZIP 
 Tel  
 Fax  
 Email 

 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on ______________, 2019, a copy of the foregoing was sent via Regular 
Mail to:  
 
Debtor Name 
Address 
City, State, ZIP 
 
U.S. Department of Justice – Washington D.C. 
 
U.S. Department of Education 
 
Loan Holder for the Student Loan 
 
Notice Address on proof of claim 
 
via ECF: 
 
Debtor’s Attorney, Esquire (via ECF at_________) 
Suzana K. Koch, Assistant United States Attorney (via ECF at suzana.koch@usdoj.gov) 
Office of the US Trustee  
Chapter 13 Trustee 
 
 
       __________________   
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krucinski@ch13akron.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

 

1) Student Loan Debt Nondischargeable  - In accordance with 11 U.S.C. § 
523(a)(8), this Chapter 13 plan of reorganization (“Chapter 13 Plan”) cannot 
and does not provide for a discharge, in whole or in part, of the Debtor’s 
federal student loan debt authorized pursuant to Title IV of the Higher 
Education Act of 1965, as amended (“Federal Student Loan(s)”). 

 
2) Identification of Federal Student Loan Debt: 

 
a) Only Federal Student Loans that are currently in an income-driven repayment 

(“IDR”) plan, or which Debtor is eligible to repay under an IDR plan during 
the pendency of this Chapter 13 case, are listed in subsection (2)(b), below.  
Debtor could owe other student loan obligations.  The special provisions 
contained in this section 3.1 of the Chapter 13 Plan only apply to the Federal 
Student Loans listed in subsection (2)(b), below.  

b) As of [Insert date bankruptcy petition was filed], the Debtor’s Federal 
Student Loan debt includes the following Title IV Student Loans: 

 
 THE UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
 
IN RE: 
 

 
 

Debtor(s) 

 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
CHAPTER 13 
CASE NO:  
 
ALAN M. KOSCHIK 
BANKRUPTCY JUDGE 
 
AGREED ORDER ON PAYMENT OF 
STUDENT LOANS IN AN IDR PLAN 
DURING THE CHAPTER 13 PLAN 
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Title IV Loan Holder Date Loan Obtained Type of Loan (Direct, FFEL, 
Subsidized, Unsubsidized) Original Loan Amount 
 

c) The Federal Student Loans identified in subsection (2)(b), above, are held by 
the United States Department of Education (“Education”) and / or [insert here 
other Title IV Student Loan Holders if applicable], pursuant to Title IV of the 
Higher Education Act of 1965, as amended, 20 U.S.C. 1070, et seq.  
Hereinafter, Education and other Title IV Student Loan Holders are referred 
to individually and collectively as “Title IV Loan Holder.” 

 
3) Federal Student Loans not in Default 

 
As of [Insert date bankruptcy petition was filed], the Debtor is not in default, as 
defined in 34 CFR 682.200(b) or 685.102, as applicable, on any Federal Student 
Loans listed in subsection (2)(b) of this Section. 
 

4) Proof of Claim 
 
The Debtor affirms that a timely proof of claim has been filed with the Bankruptcy 
Court for each Federal Student Loan listed in subsection (2)(b) of this Section.  If a 
Title IV Loan Holder has not filed a proof of claim for a Federal Student Loan listed 
by the Debtor in subsection 2(b), the Debtor will file a proof of claim for that Federal 
Student Loan within fifteen (15) days in advance of the date scheduled for the §1324 
confirmation hearing on this Chapter 13 Plan.  Such proof of claim is subject to later 
amendment by the Title IV Loan Holder 
 

5) Continuation of Pre-Petition Federal Student Loan IDR Plan 
 

a) During the course of this Chapter 13 bankruptcy case until its dismissal or 
closure, the Debtor may continue participating in the IDR plan in which the 
Debtor participated pre-petition and for which Debtor otherwise continues to 
be qualified as determined by the Title IV Loan Holder.   

 
i) The Debtor’s monthly IDR plan payment is, as of the date of Debtor’s bankruptcy 
petition,    $______________. 
 
ii) The Debtor’s monthly IDR plan payment is due to the Title IV Loan Holder on 
the date the Chapter 13 Trustee makes the monthly disbursement to creditors. 
 

b) Debtor’s Monthly Payments for Pre-Petition IDR Plan 
 

i. Until confirmation of this Chapter 13 Plan, the Debtor will make full 
and timely IDR plan payments directly to the Title IV Loan Holder 
identified in subsection (2)(b) of this Section. 

ii.  In order for the Chapter 13 Trustee to transfer timely the Debtor’s 
first post-confirmation payment on the IDR plan, the Debtor must 
remit that IDR plan payment to the Chapter 13 Trustee in advance of 
the first post-confirmation payment due date, and in good funds 
(money order, bank check, TFS payment, or payroll deduction), so as 
not to delay the Chapter 13 Trustee’s transfer of those funds to the 

 
 



CHAPTER 13 
Keith L Rucinski 

Trustee 
One Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 

Fax 
(330) 762-7072 

Email 
krucinski@ch13akron.com 

Title IV Loan Holder. 
iii. The Title IV Loan Holder will be paid through the Chapter 13 

plan as provided in section 3.1 of the Debtor’s Chapter 13 plan. 
iv. Following confirmation of this Chapter 13 Plan and in addition to the 

Debtor’s scheduled Chapter 13 Plan payment to the Chapter 13 
Trustee’s office, the Debtor will remit to the Chapter 13 Trustee the 
monthly IDR plan payment.  The Chapter 13 Trustee will transfer the 
IDR plan payment funds to the Title IV Loan Holder. 

v. The Debtor must remit each post-confirmation IDR plan payment to 
the Chapter 13 Trustee in advance of the IDR payment due date, and 
in good funds (money order, bank check, TFS payment, or payroll 
deduction), so as not to delay the Chapter 13 Trustee’s transfer of the 
IDR plan payment to the Title IV Loan Holder. 

vi. If the Debtor does not timely or fully remit sufficient funds to the 
Chapter 13 Trustee for Debtor’s monthly IDR plan payment, the 
Chapter 13 Trustee is not required or responsible to transfer funds to 
the Title IV Loan Holder from the Debtor’s general bankruptcy estate 
for that monthly payment.  The Chapter 13 Trustee is not responsible 
for the Debtor’s late or missing IDR plan payments caused by 
Debtor’s failure to remit funds to the Chapter 13 Trustee for transfer 
of the IDR plan payment by the Chapter 13 Trustee’s office. 

vii. The Title IV Loan Holder shall modify the Debtor’s monthly IDR 
plan payment due-date to accommodate the Chapter 13 Trustee’s 
disbursement schedule.  All payments processed by the Chapter 13 
Trustee shall be deemed timely, and the Debtor(s) will be in 
compliance with the income driven repayment plan. 

viii. The Chapter 13 Trustee may request the Title IV Loan Holder 
establish an automated clearinghouse (ACH) account with the 
Chapter 13 Trustee’s office for deposit of the Debtor’s monthly IDR 
plan payment directly into the Title IV Loan Holder’s account. 

 
6) Waivers 

 
a. Debtor expressly acknowledges and agrees that regarding an application 

for initial participation and/ or continuing participation in an IDR plan 
while this Chapter 13 case is open, Debtor waives application of the 
automatic stay provisions of 11 U.S.C. § 362(a) to all loan servicing, 
administrative actions, and communications concerning the IDR plan by 
the Title IV Loan Holder, including but not limited to:  determination of 
qualification for enrollment in an IDR plan; loan servicing; transmittal to 
the Debtor of monthly loan statements reflecting account balances and 
payments due; transmittal to the Debtor of other loan and plan 
documents; transmittal of correspondence (paper and electronic) to the 
Debtor; requests for documents or information from the Debtor; 
telephonic and live communications with the Debtor concerning the IDR 
plan application, payments, or balances due; transmittal to the Debtor of 
IDR participation documentation; payment information; notices of late 
payment due and delinquency; default prevention activities; and other 
administrative communications and actions concerning the Debtor’s IDR 
plan. 

b. Debtor expressly waives any and all causes of action and claims against 
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the Title IV Loan Holder for any alleged violation of the automatic stay 
under 11 U.S.C. § 362(a) with regard to and in consideration of the 
benefits of enrollment and participation in an IDR plan. 

 
7) Annual Certification of Income and Family Size 

 
Pursuant to 34 CFR 685.209, 34 CFR 685.221, or 34 CFR 682.215, as applicable, 
the Debtor shall annually certify (or as otherwise required by the Title IV Loan 
Holder) the Debtor’s income and family size, and shall notify the Chapter 13 Trustee 
of any adjustment (increase or decrease) to the Debtor’s monthly IDR plan payment 
resulting from annual certification. 
 

a. Debtor expressly acknowledges and agrees that while this Chapter 13 
case is open, Debtor waives application of the automatic stay provisions 
of 11 U.S.C. § 362(a) to all loan servicing, administrative actions, 
communications, and determinations concerning the certification of 
income and family size taken or effected during and for the certification 
process by the Title IV Loan Holder, including but not limited to:  
administrative communications and actions from the Title IV Loan 
Holder for the purpose of initiating certification; requests for 
documentation from the Debtor; determination of qualification for 
participation; and any action or communication listed in subsection (6) 
above, which is incorporated herein by reference. 

 
b. Debtor expressly waives any and all causes of action and claims against 

the Title IV Loan Holder for any alleged violation of the automatic stay 
under 11 U.S.C. § 362(a) associated with the IDR plan certification 
process, in consideration of the voluntary participation of and benefits to 
the Debtor of continued participation in an IDR plan.   

 
c. If Debtor’s annual certification of income and family size for an IDR 

plan results in changes to the Debtor’s required monthly IDR plan 
payment amount, the Debtor will notify the Chapter 13 Trustee within 
seven (7) days of Debtor’s receipt of notice from the Title IV Loan 
Holder of the revised monthly IDR plan payment amount.  Either the 
Debtor or the Chapter 13 Trustee may file an 11 U.S.C. §1329(a) motion 
to modify this Chapter 13 plan to reflect the Debtor’s revised monthly 
IDR plan payment. 

 
d. If the Debtor fails to satisfy the requirements for annual certification for 

continued participation in the IDR plan, the Title IV Loan Holder will 
recalculate the monthly repayment amount according to the requirements 
of the IDR program.   

 
(i) Debtor expressly acknowledges and agrees that while this 

Chapter 13 case is open the Title IV Loan Holder’s 
recalculation of the Debtor’s repayment amount does not 
violate the automatic stay provisions of 11 U.S.C. § 362(a) as 
set forth in subsections (6) and (8) of this Section.   

(ii) Debtor expressly waives any and all causes of action and 
claims against the Title IV Loan Holder for any alleged 
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violation of the automatic stay under 11 U.S.C. § 362(a) with 
regard to the recalculation of Debtor’s Federal Student Loan 
repayment obligation while this Chapter 13 bankruptcy case is 
open. 

 
8) Discontinuation of Participation in IDR 

 
a. If during the course of this Chapter 13 case the Debtor no longer desires 

to participate in the IDR plan and seeks administrative forbearance status 
on the Federal Student Loans identified in subsection (2)(b) of this 
Section, the Debtor must contact the Title IV Loan Holder in writing by 
letter to inform the Title IV Loan Holder of this decision. 

 
b. If during the course of this Chapter 13 case the Debtor ceases making 

payments on the Federal Student Loan, Debtor shall contact and inform 
the Title IV Loan Holder in writing by letter.  Based on the Debtor’s 
information, the Title IV Loan Holder will place the Federal Student 
Loan into an appropriate status, such as administrative forbearance, and 
will stay collection action until after this Chapter 13 case is closed. 

 
c. If during the course of this Chapter 13 case the Debtor ceases making 

payments on the Federal Student Loan without notice to the Title IV 
Loan Holder, Debtor will incur a delinquency and may default on the 
Federal Student Loan as defined in CFR 34 CFR 682.200(b) and 
685.102.   

 
i. Debtor expressly acknowledges and agrees that while this 

Chapter 13 case is open the Title IV Loan Holder’s 
administrative communication and actions on the defaulted 
debt, which are the routine administrative processes that occur 
upon delinquency and default on Federal Student Loans, do 
not violate the automatic stay provisions of 11 U.S.C. § 362(a) 
as set forth in subsections (6) and (8) of this Section.   

ii. The Title IV Loan Holder’s administrative communication and 
actions do not include any form of active debt collection.   

 
d. Debtor expressly waives any and all causes of action and claims against 

the Title IV Loan Holder for any alleged violation of 11 U.S.C. § 362(a) 
with regard to the default status of Debtor’s Federal Student Loan based 
on Debtor’s non-payment while this Chapter 13 case is open, including 
communications with, correspondence to, or transmittal of statements to 
the Debtor, and telephonic and email contact with the Debtor, 
concerning and resulting from Debtor’s Federal Student Loan default. 

 
9) Opportunity for Title IV Loan Holder to Cure 

 
Debtor first shall give notice to the Title IV Loan Holder in writing by letter of any 
alleged action by the Title IV Loan Holder concerning the Federal Student Loans and 
IDR plan that is contrary to the provisions of this Section and or 11 U.S.C. § 362(a).  
Debtor shall not institute any action in the Bankruptcy Court against the Title IV 
Loan Holder under 11 U.S.C. § 362(a) and (d) until after the Title IV Loan Holder 
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has been given a reasonable opportunity to review, and, if appropriate, correct such 
actions.  Notices provided to the Title IV Loan Holder under this subsection must 
include a description or identification of the actions that Debtor alleges to be in 
violation of this Section of the Chapter 13 Plan and/or 11 U.S.C. § 362(a). 
 

10)  Notice   Any Notice required to be given to the Title IV Loan Holder under 
this Section must include the Debtors’ name(s), Debtor’s bankruptcy case 
number and Chapter 13 designation, and identification of the Federal 
Student Loans, and must be made in writing by letter to:  

 
 

##### 
 
 
 

Approved by: 
 
______________       /s/     
Chapter 13 Trustee    Attorney Name, Esquire  
                 Ohio Reg. No.    
                 Address 
                 City, State, ZIP 
                 Tel  
      Fax  
      email 
                
                        
 
 
_____________________________ 
Suzana K. Koch 
Assistant United States Attorney 
Office of the United States Attorney 
Northern District of Ohio 
United States Court House 
801 West Superior Ave., Suite 400 
Cleveland, Ohio 44113 
 
 
cc: 
 
Debtor’s Attorney, Esquire (ECF at _______________________) 
Suzana K. Koch, Assistant United States Attorney (via ECF at 
suzana.koch@usdoj.gov) 
Office of the UST 
Chapter 13 Trustee 
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MIDWEST REGIONAL BANKRUPTCY 
SEMINAR information
LOCATION/HOTEL 
ACCOMMODATIONS
A block of rooms at the Renaissance Cincinnati Downtown 
is being held on a first-come, first-served basis. The special 
room rate is $179.95 per night; reservations must be made 
by July 30, 2019, to secure the special rate. Reservations may 
be made by calling Marriott Reservations at 800-228-9290 
and asking to be placed in the specially rated ABI Regional 
Seminar block.  ABI cannot guarantee anyone a room after 
the block is filled.

TRANSPORTATION
The Cincinnati/Northern Kentucky International Airport 
(CVG) is located approximately 12 miles/20 minutes from 
the  Renaissance Cincinnati Downtown .

CONTINUING EDUCATION CREDIT*
13 hours of CLE credit, including 2 hours of ethics, are 
pending in states calculating CLE on a 60-minute hour, and 
15.6 hours of CLE credit, including 2.2 hours of ethics, are 
pending in 50-minute-hour states. Credit hours granted are 
subject to each state’s CLE credit-approval regulations 
and might not be approved prior to the program. NY 
MCLE: This transitional and non-transitional program has 
been approved in accordance with the requirements of the CLE 
Board for a maximum of 15 credit hours, of which 2 hours 
of credit can be applied toward the ethics professionalism 
requirement. California MCLE: ABI certifies that this activity 
has been approved for MCLE credit in the amount of 13 
hours, of which 2 hours will apply to ethics. 12 hours of CPE 
credit, including 2 hours of ethics, are also available.

*ABI offers intermediate-level courses, which assume 
that attendees have some knowledge in insolvency matters 
(pursuant to the “Statement on Standards for CPE Programs” 
established by AICPA and NASBA). ABI is registered with 
the National Association of State Boards of Accountancy 
(NASBA) as a sponsor of continuing professional education 
on the National Registry of CPE Sponsors. 

CANCELLATION POLICY
All fees, except a $75 handling fee, will be refunded if written 
notice of cancellation is received by July 30, 2019. No 
refunds will be granted after July 30, but substitutions will 
be allowed. After July 30, upon written request, a coupon for 
20% off the registration fee (not including optional events) 
will be issued, which can be used (by the canceling registrant 
only) for any ABI educational program up to one year after 
this conference, or for this same conference next year.

CONFERENCE ATTIRE
Attire is business casual throughout the conference.

abi.org/events

MIDWEST REGIONAL  
BANKRUPTCY SEMINAR
AUGUST 20-21, 2019
Renaissance Cincinnati Downtown, Cincinnati

Welcome to Cincinnati and the Midwest Regional 
Bankruptcy Seminar! This year, the advisory board has 
created your program with a nod to the past and a look 
into the future of insolvency. Catch up with friends and 
make new connections at this CLE/CPE-filled event. 
To save your seat, simply register online. See you in 
August!

Midwest Regional Bankruptcy  
Seminar Sponsors 
and Exhibitors

PLATINUM SPONSORS
Conway MacKenzie, Inc.

Squire Patton Boggs

SILVER SPONSORS
Frost Brown Todd, LLC
Gavin/Solmonese LLC

Vorys, Sater, Seymour and Pease LLP
Wilmington Trust

BRONZE SPONSOR
NABS

EXHIBITORS
722 Redemption Funding, Inc.

NABS
Tranzon Asset Advisors

Seminar Chairs and 
Advisory Board 
Judicial Co-Chairs   
 Hon. Beth A. Buchanan
  U.S. Bankruptcy Court (S.D. Ohio); Cincinnati
 Hon. Jeffery P. Hopkins
  U.S. Bankruptcy Court (S.D. Ohio); Cincinnati

Program Chair 
 Stephen D. Lerner
  Squire Patton Boggs; Cincinnati

Advisory Board
 Michael B. Baker
  The Baker Firm PLLC; Fort Mitchell, Ky.
 Michael L. Baker
  Ziegler & Schneider P.S.C.; Covington, Ky.
 

 T. Kent Barber
  Barber Law PLLC; Lexington, Ky.
 Edward J. Boll, III
  Lerner, Sampson & Rothfuss; Cincinnati
 J. Michael Debbeler
  Graydon Head & Ritchey LLP; Cincinnati
 Patricia J. Friesinger
  Coolidge Wall Co., L.P.A.; Dayton, Ohio
 Eric W. Goering
  Goering & Goering, LLC; Cincinnati
 Timothy J. Hurley
  Taft Stettinius & Hollister LLP; Cincinnati
 Ellen Arvin Kennedy
  Dinsmore & Shohl LLP; Lexington, Ky.
 Monica V. Kindt
  Cincinnati
 William B. Logan, Jr.
  Luper Neidenthal & Logan; Columbus, Ohio
  Pamela N. Maggied
  Pamela N. Maggied Co., LPA; Columbus, Ohio
 

 Jeffrey A. Marks
  Vorys, Sater, Seymour and Pease LLP; Cincinnati
 John B. Pidcock
  Conway MacKenzie, Inc.; Dayton, Ohio
 Raymond J. Pikna, Jr.
  Wood + Lamping LLP; Cincinnati
 Donald J. Rafferty
  Cohen, Todd, Kite & Stanford, LLC; Cincinnati
 Erin C. Renneker
  Harold Jarnicki & Associates; Lebanon, Ohio
  Hon. Gregory R. Schaaf
  U.S. Bankruptcy Court (E.D. Ky.); Lexington
 Lori A. Schlarman
  Bankruptcy Panel Trustee; Hebron, Ky.
 Jason Stitt
  Keating Muething & Klekamp PLL; Cincinnati
 Casey M. Cantrell Swartz
  Taft Stettinius & Hollister LLP; Cincinnati 
 A.J. Webb
  Frost Brown Todd LLC; Cincinnati
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2019 MIDWEST 
REGIONAL BANKRUPTCY 
SEMINAR PROGRAM 
COMMERCIAL SESSIONS  n n n n n n n n
CONSUMER SESSIONS n n n n n n n n n

MONDAY, AUGUST 19
5:20 p.m.
Optional Event: Baseball Night Out 
Gates Open: 5:40 p.m.  —  Opening Pitch: 7:10 p.m.
Enjoy a night of America’s favorite pastime in one of the Great 
American Ballpark’s private Triple Play Suites. From the third 
level along the third-base side, you’ll have a prime view of 
home team Reds as they take on the San Diego Padres. Mingle 
comfortably indoors, or watch the game under the lights from 
the outdoor viewing deck with ballpark seating. Tickets are $70 
per person and include an unlimited ballpark buffet, unlimited 
soft drinks and two beers per person.

TUESDAY, AUGUST 20
7:30 a.m.
Registration Desk and Exhibits Open 

7:30-8:30 a.m.
Networking Breakfast
Sponsored by Vorys, Sater, Seymour and Pease LLP 

8:20-8:30 a.m.
Welcome and Opening Remarks   

8:30-9:30 a.m.
Case Law and Rules Update: Part I 
This session will highlight particularly interesting case law 
developments to date in 2019 and their impact on bankruptcy 
law and practice.
 William J. Rochelle, III
  American Bankruptcy Institute; New York

9:30-10:30 a.m.
Modern Issues in Ethics and Professionalism 
 Jason V. Stitt, Moderator
  Keating Muething & Klekamp PLL; Cincinnati

 #MeToo: Shedding Light on Sexual Harassment
 Hon. Cynthia A. Norton
  U.S. Bankruptcy Court (W.D. Mo.); Kansas City

 Attorney Mental Health
  Hon. John E. Hoffman, Jr.
  U.S. Bankruptcy Court (S.D. Ohio); Columbus

10:30-11:00 a.m.
Networking Break  

TUESDAY, AUGUST 20 

[continued] 
11:00 a.m.-12:00 noon
Economics of Law Practice: The Future of 
Shutdowns and the 2017 Tax Act’s Effects 
 Ellen Arvin Kennedy, Moderator
  Dinsmore & Shohl LLP; Lexington, Ky.
 Peter Evangelakis
  REMI; Washington, D.C.
 Hon. Robert E. Gerber (ret.)
  Joseph Hage Aaronson LLC; New York
 David Stewart
  Squire Patton Boggs (US) LLP; Washington, D.C.

12:00-12:30 p.m.
Luncheon 

12:30-1:30 p.m.
Rembrandt, the Bankrupt Printmaker: His Life 
and Bankruptcy Proceeding of 1656
This presentation combines art and insolvency law to reveal 
fascinating insights into Dutch artist Rembrandt’s life (1606-
69): his Amsterdam workshop, loves, real estate and art 
investing, fraudulent transfers and secret corporations, along 
with asset auctions and jurisdictional issues not seen since Stern 
v. Marshall.
 Hon. Scott C. Clarkson
  U.S. Bankruptcy Court (C.D. Cal.); Santa Ana

1:30-3:00 p.m.
Concurrent Sessions (2) 
COMMERCIAL SESSION n n n n n n n n n
The Most Important Bankruptcy Cases  
in the 40 Years of the U.S. Bankruptcy Code
Join experts from the Sixth Circuit and across the country as they 
debate which bankruptcy decision has been the most important 
since the U.S. Bankruptcy Code was adopted.
 Casey M. Cantrell Swartz, Moderator
  Taft Stettinius & Hollister LLP; Cincinnati
 Jeffrey M. Hendricks
  Graydon Head & Ritchey LLP; Cincinnati
 Joseph E. Lehnert
  Keating Muething & Klekamp PLL; Cincinnati
 Demetra L. Liggins
  Thompson & Knight LLP; Houston
 Donald W. Mallory
  Wood + Lamping LLP; Cincinnati
 James Patrick Shea
  Kolesar & Leatham; Las Vegas

CONSUMER SESSION  n n n n n n n n n
Selected Topics on Case Administration  
and the Estate in Chapter 7 
Our expert faculty will review the groundbreaking final report of 
the ABI Commission on Consumer Bankruptcy and the findings of 
its Subcommittee on Case Administration and the Estate.
 Pamela N. Maggied, Moderator
  Pamela N. Maggied Co., L.P.A.; Columbus, Ohio
 Alane A. Becket
  Becket & Lee LLP; Malvern, Pa.
 Hon. Eugene R. Wedoff (ret.)
  Oak Park, Ill.

3:00-3:30 p.m.
Refreshment Break 
Sponsored by National Automotive Brokerage Services
TUESDAY, AUGUST 20

[continued] 
3:30-5:00 p.m.
Concurrent Sessions (2)
COMMERCIAL SESSION n n n n n n n n n
Pushing the Envelope in Chapter 11 — How Far Can You Go?
Take it to the limits in this commercial bankruptcy session while 
examining whether lenders should push for deal terms that are 
not contemplated by, nor consistent with, local rules or practice 
concerning financing orders. In an “emergency” filing that is 
followed by an immediate asset sale, why aren’t directors and 
officers exposed for undue delay, and what happens to that 
claim? 
 A.J. Webb, Moderator
  Frost Brown Todd LLC; Cincinnati
 Alpesh A. Amin
  Conway MacKenzie, Inc.; Chicago
 Tiffany Strelow Cobb  
  Vorys, Sater, Seymour and Pease LLP; Columbus, Ohio
 Laura Davis Jones
  Pachulski Stang Ziehl & Jones LLP; Wilmington, Del.

CONSUMER SESSION n n n n n n n n n
ABI Consumer Commission  
Final Report — Committee on Chapter 13 
Speakers, including members of the ABI Commission on 
Consumer Bankruptcy, will analyze the focus of and suggestions 
by the Commission on the reduction of barriers to entry into 
chapter 13, enhancing the fresh start and making chapter 13 
work for all stakeholders.
 Michael B. Baker, Moderator
  The Baker Firm, PLLC; Fort Mitchell, Ky.
 Alane A. Becket
  Becket & Lee LLP; Malvern, Pa.
 Beverly M. Burden
  Chapter 13 Trustee (E.D. Ky.); Lexington
 Hon. Eugene R. Wedoff (ret.)
  Oak Park, Ill.

5:00-6:30 p.m.
Networking Reception 
Sponsored by Squire Patton Boggs

WEDNESDAY, AUGUST 21
7:30 a.m.
Registration Desk and Exhibits Open 

7:30-8:30 a.m.
Networking Breakfast 

8:15-8:30 a.m.
Distinguished Law Student Awards 

8:30-9:30 a.m.
Case Law and Rules Update: Part II 
 William J. Rochelle, III
  American Bankruptcy Institute; New York

WEDNESDAY, AUGUST 21 
[continued] 

9:30-10:30 a.m.
Judicial Town Hall 
The judges will discuss ethical issues involved with the 
representation of parties in bankruptcy proceedings. Topics 
for discussion include pre-filing obligations (e.g., investigation 
of assets, conflicts, employment and fee-sharing agreements), 
duties upon filing the case (e.g., disclosures, fee applications, § 
341 meetings, adversary proceedings), and ongoing and other 
obligations (e.g., fee disgorgement, duties throughout a chapter 
13 proceeding, sanctions). The discussion will consider federal 
bankruptcy statutes, federal and state rules of procedure, and 
state rules for attorney conduct.
 Hon. Gregory R. Schaaf, Moderator
  U.S. Bankruptcy Court (E.D. Ky.); Lexington
 Hon. John E. Hoffman, Jr.
  U.S. Bankruptcy Court (S.D. Ohio); Columbus
 Hon. Jeffery P. Hopkins
  U.S. Bankruptcy Court (S.D. Ohio); Cincinnati
 Hon. Cynthia A. Norton
  U.S. Bankruptcy Court (W.D. Mo.); Kansas City

10:30-11:00 a.m.
Networking Break

11:00 a.m.-12:00 noon
Concurrent Sessions (2)
COMMERCIAL SESSION n n n n n n n n n
How to Decide Where to File — and When to Object to the 
Chosen Venue 
Taking in the perspectives of the debtor and secured lenders, 
including the appropriateness to decline to support a filing in 
a jurisdiction that one believes is “unfavorable” in terms of 
permitted financing terms and covenants, how does a practitioner 
decide where to file? What goes into the decision? Why are the 
Sixth Circuit courts not as popular for selection? When should a 
venue be challenged?
 T. Kent Barber, Moderator
  Barber Law PLLC; Lexington, Ky.
 Hon. Joan N. Feeney (ret.)
  Boston
 Kim Martin Lewis
  Dinsmore & Shohl LLP; Cincinnati
 Peter R. Morrison
  Squire Patton Boggs; Cleveland

CONSUMER SESSION n n n n n n n n n
Complex Cases and Advanced Trustee Issues 
Our panel of chapter 7 trustees and consumer practitioners will 
discuss how to analyze corporate-entity assets, sales of real 
estate and other advanced issues.
 Eric W. Goering, Moderator
  Goering & Goering, LLC; Cincinnati
 John G. Jansing
  Altick & Corwin Co., L.P.A.; Dayton, Ohio
 L. Craig Kendrick
  L. Craig Kendrick, Attorney at Law; Florence, Ky.

WEDNESDAY, AUGUST 21 
[continued] 

12:00-12:30 p.m.
Luncheon 

12:30-1:30 p.m.
The Bankruptcy Code at 40:  
A Q&A with Richard Levin, an  
Author of the Code 
 Stephen D. Lerner, Moderator
  Squire Patton Boggs (US) LLP; Cincinnati
 Richard B. Levin
  Jenner & Block; New York

1:30-2:30 p.m.
Into the Future:  
Where Do We Go from Here? 
Take a look forward as this panel predicts where the Code will 
be in the next 40 years. Will venue be mandated or constricted? 
How will student loans be handled? What technologies will be in 
the courtrooms of the future? Does current case law foreshadow 
what is to come? How will the international insolvency 
landscape change? Will there even be a need for bankruptcy?
 Raymond J. Pikna, Jr., Moderator
  Wood + Lamping LLP; Cincinnati
 Whitman L. Holt
  Klee, Tuchin, Bogdanoff & Stern LLP; Los Angeles
 Kathryn B. McGlynn
  AlixPartners LLP; New York
 Hon. Eugene R. Wedoff (ret.)
  Oak Park, Ill.

2:30-3:30 p.m.
Life Under the Act 
Join experienced practitioners in a historical look at the U.S. 
Bankruptcy Code from 41 years ago to today, and where the 
Code may go in the future. Learn the challenges of practicing 
under the Bankruptcy Act in the 1970s, from the “first meeting 
of creditors” in front of a bankruptcy judge to reaffirmation of 
debt and filing two petitions for a husband and wife. How did 
attorneys, debtors, creditors and the courts adjust to the Code? 
How has the court and bar changed in terms of diversity? 
What is the importance of local precedent, and how was and 
is it disseminated? With the formalization of the bankruptcy 
courts, how did the judicial appointment, assignment of cases, 
and general contact and communication with the courts change? 
From the U.S. Trustee pilot program to the current model, how 
has the chapter 7 trustee appointment process changed, and what 
are the effects? How did local practice change, and how does 
it continue to evolve? What are the results of the exemption 
compromise and its effects on current practice?
  Hon. Beth A. Buchanan, Moderator
  U.S. Bankruptcy Court (S.D. Ohio); Cincinnati
 Robert A. Goering
  Goering & Goering, LLC; Cincinnati
 Richard B. Levin
  Jenner & Block; New York
 William B. Logan, Jr.
  Luper Neidenthal & Logan; Columbus, Ohio

3:30 p.m.  
Adjourn

2019 MIDWEST 
REGIONAL BANKRUPTCY 
SEMINAR PROGRAM RATES
 Early Bird        Regular
 (by 7/12/19)      (after 7/12/19)
Join and Save $445 $515
New ABI Member $540 $610
Govt./Aca. 
ABI Member $145 $170
Govt./Aca. 
Join and Save* $240  $265

Consumer Workshop ONLY Pricing
ABI Member $315 $365
Join and Save* $410 $460

* Includes a one-year ABI membership for first-time members only — a 
$350 value! Expired members should select the  member rate and add in the 
membership renewal fee.  You must be an ABI member to attend the conference.

ABI Member
 Exhibitor Registration**  $625
New ABI Member 
  Exhibitor Registration**  $720
Additional Booth Representative  $95

** Includes one 6’ table and full registration for one booth representative.
*** Includes one 6’ table and full registration for one booth representative 
AND a one-year ABI membership — a $350 value.

Optional Events
Monday
Baseball Night Out: Padres vs. Reds $70
Baseball Night Out Guest  $70
Tuesday 
Networking Reception  Free
Networking Reception Guest $40

ABI DEFINES A “GUEST” AS A SPOUSE, CHILD OR 
COMPANION — NOT A PROFESSIONAL COLLEAGUE. 
A professional colleague is defined as someone who consults 
with or is employed by an organization whose members are 
eligible for ABI membership. If a professional colleague is 
found to be registered as a guest, ABI reserves the right to 
cancel his or her event registration. Any person not meeting 
the criteria of “guest” who wishes to participate in any ABI 
function at the conference is required to register separately at 
the full conference rate.

Register online at abi.org/events

















Joseph Ferrise

   Neutral
As of: June 17, 2019 2:31 PM Z

Carl F. Schier PLC v. Nathan (In re Capital Contr. Co.)

United States Court of Appeals for the Sixth Circuit

May 21, 2019, Decided; May 21, 2019, Filed

File Name: 19a0098p.06

No. 18-2219

Reporter
2019 U.S. App. LEXIS 15014 *; 2019 FED App. 0098P (6th Cir.) **; __ F.3d __; 2019 WL 2183203

IN RE: CAPITAL CONTRACTING COMPANY, 
Debtor.CARL F. SCHIER PLC, Appellant, v. KENNETH A. 
NATHAN, Trustee, Appellee.

Prior History:  [*1] Appeal from the United States District 
Court for the Eastern District of Michigan at Detroit. No. 
2:18-cv-11227—Denise Page Hood, Chief District Judge.

United States Bankruptcy Court for the Eastern District of 
Michigan at Detroit; No. 2:14-bk-58920—Mark A. Randon, 
Judge.

Schier v. Nathan (In re Capital Contr. Co.), 2018 U.S. Dist. 
LEXIS 159828 ( E.D. Mich., Sept. 19, 2018)

Core Terms

courts, bankruptcy court, requirements, appeals, parties, final 
report, cases, district court, attorney's fees, person-aggrieved, 
prudential, prudential standing, state court, state-court, limits

Case Summary

Overview
HOLDINGS: [1]-Where after trial loss, a lawyer's client filed 
for Chapter 7 bankruptcy, and where the lawyer's bankrupcy 
fee claim led to a legal malpractice suit by the bankruptcy 
trustee, after the trustee and the lawyer settled and the lawyer 
paid the estate and withdrew his fee claim, the lawyer lacked 
standing to object to the trustee's final report detailing the 
distribution of the debtor's assets; [2]-The lawyer did not 
suffer a U.S. Const. art. III injury from the bankruptcy court's 
order approving the trustee's final report because he could not 
obtain any more attorney's fees he could not assert the 
vindication of the rule of law as its basis for harm without 
alleging an actual injury from the purported violation, and the 
attorney's satisfaction that the bankruptcy laws were faithfully 
enforced would not redress a cognizable art. II injury.

Outcome
Decision affirmed.

LexisNexis® Headnotes

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN1[ ]  Elements

For a suit to qualify as a "case" falling within U.S. Const. art. 
III, the party who seeks relief must have standing. This 
Article III standing requires a party to have (1) suffered an 
injury in fact, (2) that is fairly traceable to the challenged 
conduct of the defendant, and (3) that is likely to be redressed 
by a favorable judicial decision.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN2[ ]  Elements

Just as courts do not have a "prudential" license to open the 
courthouse doors when the statutory text has closed them, 
Lexmark reasoned, so too they lack a "prudential" license to 
close the courthouse doors when the statutory text has opened 
them.

Civil Procedure > Appeals > Appellate Jurisdiction
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Administrative Law > Judicial 
Review > Reviewability > Standing

Constitutional Law > The Judiciary > Case or 
Controversy > Standing

HN3[ ]  Appellate Jurisdiction

U.S. Const. art. III standing must be met by persons seeking 
appellate review, just as it must be met by persons appearing 
in courts of first instance. Parties that file appeals from 
administrative agencies must satisfy Article III standing when 
entering Article III courts. Parties that file appeals from 
bankruptcy courts must do the same.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Constitutional Law > ... > Case or 
Controversy > Standing > Particular Parties

HN4[ ]  Elements

A U.S. Const. art. III injury includes well-known ingredients. 
To establish injury in fact, a plaintiff must show that he or she 
suffered an invasion of a legally protected interest that is 
concrete and particularized and actual or imminent, not 
conjectural or hypothetical. A particularized injury affects the 
party in a specific way, in contrast to a generalized grievance, 
and a concrete injury affects the party in a real way, in 
contrast to an abstract grievance. On appeal, moreover, the 
focus shifts to injury caused by the judgment rather than 
injury caused by the underlying facts.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN5[ ]  Elements

The presence of a disagreement, however sharp and 
acrimonious it may be, is insufficient by itself to meet U.S. 
Const. art. III's requirements. Article III courts are not the 
place for concerned bystanders to vindicate value interests.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Constitutional Law > ... > Case or 
Controversy > Standing > Particular Parties

HN6[ ]  Elements

For purposes of U.S. Const. art. III standing, an asserted right 
to have the government act in accordance with law is not 
sufficient, standing alone, to confer jurisdiction on a federal 
court.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN7[ ]  Elements

The constraints of U.S. Const. art. III do not apply to state 
courts, and accordingly the state courts are not bound by the 
limitations of a case or controversy or other federal rules of 
justiciability.

Civil Procedure > Appeals > Frivolous Appeals

HN8[ ]  Frivolous Appeals

Fed. R. App. P. 38 requires a separately filed motion by an 
appellee seeking damages for a frivolous appeal, or notice 
from the court and reasonable opportunity to respond. Fed. R. 
App. P. 38.  Statements made in an appellee's brief do not 
provide sufficient notice to the appellant.

Counsel: ON BRIEF: Carl F. Schier, CARL F. SCHIER 
PLC, Ypsilanti, Michigan, for Appellant.

Howard S. Sher, JACOB & WEINGARTEN, P.C., 
Southfield, Michigan, for Appellee.

Judges: Before: MOORE, SUTTON, and MURPHY, Circuit 
Judges.

Opinion by: MURPHY

Opinion

 [**1]  MURPHY, Circuit Judge. Explaining that 
"jurisdiction" "is a word of many, too many, meanings," the 
Supreme Court in recent years has criticized the cavalier way 
in which earlier cases invoked the term. Arbaugh v. Y&H 
Corp., 546 U.S. 500, 510, 126 S. Ct. 1235, 163 L. Ed. 2d 1097 
(2006) (citation omitted).  [**2]  The Court has sought to 
clarify the divide between truly jurisdictional requirements 
(those that concern whether a court has the power to resolve a 
dispute) and non-jurisdictional merits requirements (those that 
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concern whether a party has asserted a valid claim). Id. at 
510-12. The decision in Lexmark International, Inc. v. Static 
Control Components, Inc., 572 U.S. 118, 134 S. Ct. 1377, 188 
L. Ed. 2d 392 (2014) which jettisoned the label "prudential 
standing"—suggests that the Court has started down the same 
path for the word "standing." Id. at 125. In this case, a 
bankruptcy court held that a law firm lacked standing [*2]  to 
object to a trustee's final report in a Chapter 7 bankruptcy 
case, and the district court held that the firm also lacked 
standing to appeal under a test tailored to bankruptcy appeals. 
Given the post-Lexmark uncertainty about various standing 
concepts, we hold that the firm lacked the one type of 
standing that Lexmark undoubtedly does not affect: Article III 
standing. We affirm the district court's order dismissing the 
appeal on that basis.

I

Carl F. Schier PLC represented Capital Contracting Co. in a 
suit filed by Longhorn Estates, LLC, in Michigan state court. 
The litigation did not turn out well for Capital Contracting. It 
was hit with over a $5-million judgment and landed in 
bankruptcy a month later. Its proceedings under Chapter 7 of 
the Bankruptcy Code stayed its litigation against Longhorn 
with post-trial motions pending. But that state-court judgment 
turned Longhorn into Capital Contracting's biggest creditor, 
so Longhorn filed a claim in the bankruptcy proceedings. 
When Schier also filed a claim for unpaid legal fees owed by 
Capital Contracting, the trustee representing the estate 
countered with a malpractice suit against Schier for its 
handling of the Longhorn litigation. [*3]  The trustee and 
Schier eventually settled. Schier agreed to pay the estate 
$600,000 and to withdraw its attorney's fees claim; the trustee 
released Schier of further malpractice liability. The 
bankruptcy court approved this settlement, and Schier 
formally withdrew its claim. All's well that ends well.

Or so it seemed. When the trustee filed a final report detailing 
the distribution of Capital Contracting's assets, 11 U.S.C. § 
704(a)(9), Schier reemerged with an objection. The firm 
alleged that Capital Contracting's right to appeal the state-
court judgment in the Longhorn suit qualified as an "asset" of 
the estate that the trustee should have administered or 
abandoned. Cf. Croft v. Lowry (In re Croft), 737 F.3d 372, 
376-77 (5th Cir. 2013). The bankruptcy court  [**3]  
overruled Schier's objection and approved the final report. It 
explained that Schier should have raised this issue by 
objecting to Longhorn's claim when Schier had a pending fees 
request—a point in time at which Schier remained a 
"creditor" with "standing." Because Schier had withdrawn its 
claim for attorney's fees, the bankruptcy court continued, the 
firm failed to qualify as a "party in interest" with a "pecuniary 
interest or stake in the outcome," and did not "have standing 
to object to the trustee's final report [*4]  and account."

Schier appealed to the district court. The district court 
dismissed its appeal on a related but distinct "standing" 
ground—that Schier lacked standing to appeal. "It is well-
established law," the district court reasoned, that "[i]n order to 
have standing to appeal a bankruptcy court order, an appellant 
must have been directly and adversely affected pecuniarily by 
the order." Carl F. Schier, PLC v. Nathan (In re Capital 
Contracting Co.), No. 18-11227, 2018 U.S. Dist. LEXIS 
159828, 2018 WL 4492240, at *2 (E.D. Mich. Sept. 19, 2018) 
(internal quotation marks omitted). This "person-aggrieved" 
test for appeals, the district court continued, demands more 
than Article III standing. Id. The court concluded that Schier 
could not meet that test because its "direct and immediate 
interest in the bankruptcy proceeding ceased when" it 
withdrew its attorney's fees claim. Id.

II

This case's many "standing"-related issues would make it 
worthy of inclusion in a final exam for a federal-courts class. 
As a refresher, Article III of the Constitution delegates the 
"judicial Power" to the Supreme Court and any "inferior 
Courts" that Congress may create, and it allows these courts 
to decide "Cases" or "Controversies." U.S. Const. art. III, §§ 
1-2. HN1[ ] For a suit to qualify as a "case" falling within 
Article III, the party who seeks relief must have standing. 
Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 101-04, 
118 S. Ct. 1003, 140 L. Ed. 2d 210 (1998). This Article III 
standing requires a party to have "(1) suffered an [*5]  injury 
in fact, (2) that is fairly traceable to the challenged conduct of 
the defendant, and (3) that is likely to be redressed by a 
favorable judicial decision." Spokeo, Inc. v. Robins, 136 S. Ct. 
1540, 1547, 194 L. Ed. 2d 635 (2016). In addition to Article 
III's standing floor, the Supreme Court also once adopted 
"judicially self-imposed limits on the exercise of federal 
jurisdiction" that Article III otherwise would permit. Allen v. 
Wright, 468 U.S. 737, 751, 104 S. Ct. 3315, 82 L. Ed. 2d 556 
(1984). While the Court used to refer to these limits 
collectively as the "'prudential' branch of standing," it has 
since called that generic label "misleading" because  [**4]  
each of these limits raises distinct questions. Lexmark Int'l, 
Inc. v. Static Control Components, Inc., 572 U.S. 118, 125-28, 
134 S. Ct. 1377, 188 L. Ed. 2d 392 & nn.3-4 (2014). In this 
case, the differing rationales of the bankruptcy court and the 
district court implicate these varied "standing" doctrines.

1. Schier's Standing To Object. The bankruptcy court found 
that Schier lacked "standing" to object to the trustee's report. 
Did it mean Article III standing? Bankruptcy courts are not 
Article III courts, Stern v. Marshall, 564 U.S. 462, 469, 131 S. 
Ct. 2594, 180 L. Ed. 2d 475 (2011), so that conclusion would 
raise an interesting question addressed by few cases: Must 
parties who appear in non-Article III bankruptcy courts meet 
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the justiciability requirements that apply in Article III courts?

Some have said that the Constitution imposes Article III's 
rules [*6]  on bankruptcy courts because they are "adjunct[s]" 
of district courts. Bucchino v. Wells Fargo Bank, N.A. (In re 
Bucchino), 439 B.R. 761, 768 n.10 (Bankr. D.N.M. 2010); see 
also Rosenfeld v. Rosenfeld (In re Rosenfeld), 698 F. App'x 
300, 303 (6th Cir. 2017); but cf. Stern, 564 U.S. at 500-01. 
This constitutional view of the bankruptcy court's use of the 
word "standing" would raise other subsidiary questions. What 
time should a court examine when assessing whether Schier 
has suffered an Article III injury—when it filed a proof of 
claim (for attorney's fees) or when it made the relevant 
objection (to the final report)? Cf. Lujan v. Defenders of 
Wildlife, 504 U.S. 555, 569 n.4, 112 S. Ct. 2130, 119 L. Ed. 2d 
351 (1992). And because Schier settled in between those 
events, has this constitutional standing inquiry really turned 
into a constitutional mootness inquiry? See Arizonans for 
Official English v. Arizona, 520 U.S. 43, 68 n.22, 117 S. Ct. 
1055, 137 L. Ed. 2d 170 (1997).

Others have stated that "[b]ankruptcy courts are not Article III 
creatures bound by traditional standing requirements," which 
means that courts should ask only whether a party has 
satisfied the standing-esque requirements that the Bankruptcy 
Code codifies as a statutory matter. Furlough v. Cage (In re 
Technicool Sys., Inc.), 896 F.3d 382, 385 (5th Cir. 2018). 
Lexmark shunned the label "prudential standing," so it may be 
a "misnomer" to lump these statutory requirements together 
under the rubric "bankruptcy standing." In re C.P. Hall Co., 
750 F.3d 659, 660 (7th Cir. 2014). Instead of creating a 
jurisdictional question (about the power of the court to decide 
an issue), these requirements may create a merits question 
(about whether the Bankruptcy [*7]  Code's text gives the 
specific party a right to raise the specific objection). Id. at 
661. The bankruptcy court's reasoning in this case could be 
read this way. It suggested that  [**5]  Schier did not qualify 
as a "party in interest," and a bankruptcy rule notes that the 
final report in a Chapter 7 case creates a presumption that the 
estate has been fully administered if "no objection has been 
filed by . . . a party in interest" within 30 days. Fed. R. Bankr. 
P. 5009(a).

Yet this statutory view of the bankruptcy court's use of the 
word "standing" also raises tricky issues. For one thing, we 
have not located a specific statutory provision (apart from the 
non-substantive rule) indicating that a "party in interest" (or 
anyone else) may object to final reports in Chapter 7 cases. 
Nor have we found a general statutory provision allowing 
"parties in interest" to make universal objections. The 
Bankruptcy Code instead uses the phrase "party in interest" at 
distinct places, including in a statutory list of "parties in 
interest" who may appear and raise an issue in Chapter 11 

proceedings, 11 U.S.C. § 1109(b), a provision identifying who 
may object to a claim, id. § 502(a), and a provision 
identifying who may ask the court to convert a Chapter 7 case 
into a Chapter [*8]  11 case, id. § 706(b). While some have 
read the Chapter 11 catch-all in § 1109(b) as impliedly 
applicable to Chapter 7, Westwood Cmty. Two Ass'n v. Barbee 
(In re Westwood Cmty. Two Ass'n), 293 F.3d 1332, 1337 
(11th Cir. 2002), we have yet to cross that Rubicon.

For another, courts have debated whether this party-in-interest 
language demands only Article III standing, In re Global 
Indus. Techs., Inc., 645 F.3d 201, 211 (3d Cir. 2011), or a 
more direct interest, Hughes v. Tower Park Props., LLC (In re 
Tower Park Props., LLC), 803 F.3d 450, 457 & n.6 (9th Cir. 
2015). Our court has given little analysis on the meaning of 
this phrase. See Jahn v. Burke (In re Burke), 863 F.3d 521, 
525-27 (6th Cir. 2017).

For a third, if the question whether the Bankruptcy Code 
allows Schier to object to the report raises a merits issue, 
Article III courts may not be able to answer the question on 
appeal without first confirming their own jurisdiction, 
including Article III standing. Steel Co., 523 U.S. at 93-101; 
compare Lexmark, 572 U.S. at 128 n.4, with Ortiz v. 
Fibreboard Corp., 527 U.S. 815, 831, 119 S. Ct. 2295, 144 L. 
Ed. 2d 715 (1999).

2. Schier's Bankruptcy Standing To Appeal. We could avoid 
these questions over the bankruptcy court's use of the word 
"standing" by taking the district court's route to this case's 
resolution. It dismissed Schier's appeal because the firm 
lacked standing under the person-aggrieved  [**6]  test 
governing bankruptcy appeals. Schier, 2018 U.S. Dist. LEXIS 
159828, 2018 WL 4492240, at *2 [*9] . That test once 
followed the Bankruptcy Code's text. In 1898, Congress gave 
duties to bankruptcy "referees" (predecessors to bankruptcy 
judges) and later allowed a "person aggrieved" to petition for 
judicial review of a referee's order. 11 U.S.C. § 67(c) (1976); 
Bankruptcy Act of 1938, Pub. L. 75-696, 52 Stat. 840, 858 
(1938). A phrase like "person aggrieved" has long been a 
"term of art" signifying who may challenge agency actions. 
Director, Office of Workers' Comp. Programs, Dep't of Labor 
v. Newport News Shipbuilding & Dry Dock Co., 514 U.S. 122, 
126, 115 S. Ct. 1278, 131 L. Ed. 2d 160 (1995). In the 
bankruptcy context, courts read the phrase to require a party 
to "be directly and adversely affected pecuniarily by the order 
of the referee which is challenged." Hartman Corp. of Am. v. 
United States, 304 F.2d 429, 431 (8th Cir. 1962); see Miller v. 
Gosline (In re Sunningdale Country Club), 351 F.2d 139, 143 
(6th Cir. 1965). That test has teeth. "Appellate standing in 
bankruptcy cases is more limited than Article III standing or 
the prudential requirements associated therewith." Harker v. 
Troutman (In re Troutman Enters., Inc.), 286 F.3d 359, 364 
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(6th Cir. 2002).

In 1978, however, Congress's rewrite of the Bankruptcy Code 
deleted the person-aggrieved text from the statute authorizing 
appeals. See 28 U.S.C. § 158(a). Despite this change, federal 
courts (including our own) have continued to apply the 
person-aggrieved test "as a matter of judge-made law." Gen. 
Elec. Credit Corp. v. L.T. Ruth Coal Co. (In re L.T. Ruth Coal 
Co.), No. 85-5990, 1986 U.S. App. LEXIS 30813, 1986 WL 
17769, at *2 (6th Cir. Sept. 17, 1986); Westwood, 293 F.3d at 
1334-35 (citing cases); In re Troutman Enters., 286 F.3d at 
364-65. What is the source of authority for courts to apply this 
gloss on § 158(a)? Courts have characterized the test as "a 
prudential prerequisite to standing," Westwood, 293 F.3d at 
1335 n.3, resting on the "need for an explicit limitation on 
standing to appeal in bankruptcy proceedings," Fondiller v. 
Robertson (In re Fondiller), 707 F.2d 441, 443 (9th Cir. 
1983). At one time, this reasoning might have been viewed as 
a garden-variety application of the Supreme Court's cases 
authorizing "judicially self-imposed limits" on jurisdiction. 
Allen, 468 U.S. at 751.

Then [*10]  came Lexmark. Interpreting the Lanham Act's 
cause of action for parties harmed by false advertising, the 
Court distanced itself from prudential standing. 572 U.S. at 
125. In that case, the plaintiff's lost commercial sales qualified 
as an Article III injury, so the defendant  [**7]  argued that 
the Court "should decline to adjudicate [the plaintiff's] claim 
on grounds that are 'prudential,' rather than constitutional." Id. 
at 125-26. Lexmark rejected the request. It recalled the duty of 
federal courts to decide cases within their jurisdiction. Id. at 
126; Cohens v. Virginia, 19 U.S. 264, 404, 5 L. Ed. 257 
(1821) (Marshall, C.J.). And it clarified that prior decisions 
invoking the "prudential standing" label had really asked a 
statutory-interpretation question: Does the specific statute 
give the specific plaintiff a right to bring the specific suit? 
Lexmark, 572 U.S. at 128. If the statute does so, courts lack 
discretion to decline to hear the claim: HN2[ ] Just as courts 
do not have a "prudential" license to open the courthouse 
doors when the statutory text has closed them, Lexmark 
reasoned, so too they lack a "prudential" license to close the 
courthouse doors when the statutory text has opened them. Id. 
(citing Alexander v. Sandoval, 532 U.S. 275, 286-87, 121 S. 
Ct. 1511, 149 L. Ed. 2d 517 (2001)).

Our court has yet to consider Lexmark's effect, if any, on the 
person-aggrieved test governing prudential [*11]  standing in 
bankruptcy appeals. Without citing Lexmark, we have found 
that test met in one case (so Lexmark likely did not matter to 
the outcome), Brown v. Ellmann (In re Brown), 851 F.3d 619, 
623-24 (6th Cir. 2017), and we have found the test unsatisfied 
in an unpublished case, Cotter v. Stevenson (In re Cotter), No. 
16-1449, 2017 U.S. App. LEXIS 28094, 2017 WL 8236168, at 

*1 (6th Cir. Mar. 1, 2017). Looking outside our circuit, one 
court has said that the person-aggrieved test comports with 
Lexmark, albeit with limited explanation. U.S. Bank v. SFR 
Investments Pool 1, LLC (In re Petrone), 754 F. App'x 590, 
591 (9th Cir. 2019). Another has flagged this issue, but 
sidestepped it by resolving the appeal on Article III grounds. 
Arlington Capital, LLC v. Bainton McCarthy LLC (In re GT 
Automation Grp., Inc.), 828 F.3d 602, 604-05 & n.1 (7th Cir. 
2016).

3. Schier's Article III Standing To Appeal. These questions 
concerning "standing" in bankruptcy courts and bankruptcy 
appeals may eventually need answers. But this is not the case 
to provide them. We take a third route to the case's 
resolution—the route taken by the Seventh Circuit in GT 
Automation. Whether or not parties must satisfy Article III 
rules in non-Article III courts and whether or not they must 
satisfy even stricter standing rules in appeals to Article III 
courts, parties must at least satisfy Article III rules in appeals 
to Article III courts. As the Supreme Court has explained, 
HN3[ ] Article III "standing 'must be met by persons 
seeking appellate review, just as it must be met by persons 
appearing in courts of first instance.'" Hollingsworth v. Perry, 
570 U.S. 693, 705, 133 S. Ct. 2652, 186 L. Ed. 2d 768 (2013) 
(quoting Arizonans for Official English, 520 U.S. at 
64); [*12]   [**8]  Diamond v. Charles, 476 U.S. 54, 62, 106 
S. Ct. 1697, 90 L. Ed. 2d 48 (1986). By way of analogy, 
parties that file "appeals from administrative agencies" must 
satisfy Article III standing when entering Article III courts. 
Consumer Watchdog v. Wis. Alumni Research Found., 753 
F.3d 1258, 1261 (Fed. Cir. 2014) (citing Sierra Club v. EPA, 
292 F.3d 895, 899, 352 U.S. App. D.C. 191 (D.C. Cir. 2002)). 
Parties that file appeals from bankruptcy courts must do the 
same. See GT Automation, 828 F.3d at 604-05 & n.1.

HN4[ ] An Article III injury includes well-known 
ingredients. "To establish injury in fact, a plaintiff must show 
that he or she suffered 'an invasion of a legally protected 
interest' that is 'concrete and particularized' and 'actual or 
imminent, not conjectural or hypothetical.'" Spokeo, 136 S. Ct. 
at 1548 (quoting Lujan, 504 U.S. at 560). A particularized 
injury affects the party in a specific way (in contrast to a 
generalized grievance), and a concrete injury affects the party 
in a real way (in contrast to an abstract grievance). Id. at 
1548-49. On appeal, moreover, "the focus shifts to injury 
caused by the judgment rather than injury caused by the 
underlying facts." 15A Charles Alan Wright et al., Federal 
Practice and Procedure § 3902 (2d ed.), Westlaw (database 
updated Apr. 2019); see ASARCO Inc. v. Kadish, 490 U.S. 
605, 617-18, 109 S. Ct. 2037, 104 L. Ed. 2d 696 (1989).

Here, Schier has not shown that it suffered an Article III 
injury from the bankruptcy court's order approving the 
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trustee's final report, despite the report's failure to list Capital 
Contracting's appeal rights in the Longhorn litigation. To 
begin with, [*13]  the failure to list those rights could not 
financially harm Schier. By that point, Schier had settled with 
the trustee and withdrawn its attorney's fees claim. Even 
assuming, for example, that the proposed appeal would reduce 
Longhorn's state-court judgment to zero, that reversal could 
not provide Schier with one cent more in attorney's fees. The 
order thus did not affect Schier in a "'personal and individual 
way.'" Spokeo, 136 S. Ct. at 1548 (citation omitted).

That leaves Schier—the law firm for the losing party in the 
state-court litigation—with the strong feelings that it 
developed over the validity of its proposed appeal. But HN5[

] "'[t]he presence of a disagreement, however sharp and 
acrimonious it may be, is insufficient by itself to meet 
[Article] III's requirements.'" Hollingsworth, 570 U.S. at 704 
(quoting Diamond, 476 U.S. at 62). The Supreme Court has 
taught that Article III courts are not the place for "'concerned 
bystanders'" to vindicate "'value interests.'" Valley Forge 
Christian Coll. v. Ams. United for Separation of Church & 
State, Inc., 454 U.S. 464, 473, 102 S. Ct. 752, 70 L. Ed. 2d 
700 (1982) (citation omitted). If that principle  [**9]  is broad 
enough to rebut private parties who desire to defend the 
constitutionality of a state's laws, Hollingsworth, 570 U.S. at 
704, it is broad enough to rebut Schier's attempt to vindicate 
its understanding of the state laws that would be at issue in the 
state-court appeal.

Schier's responses [*14]  do not change things. The firm 
initially presents a full-throated argument on the merits, 
claiming that it need not establish standing because the 
Bankruptcy Code required the trustee and the bankruptcy 
court to fix the final report's purported error on their own 
initiative. This does nothing to exempt Schier from the Article 
III injury requirement. Schier may not assert merely the 
"vindication of the rule of law" as its basis for harm without 
alleging an actual injury from the purported violation. Steel 
Co., 523 U.S. at 106. Or, to look at the question from the 
remedy side, Schier's "psychic satisfaction" that the 
bankruptcy "laws are faithfully enforced" "is not an 
acceptable Article III remedy because it does not redress a 
cognizable Article III injury." Id. at 107. In short, HN6[ ] 
"an asserted right to have the Government act in accordance 
with law is not sufficient, standing alone, to confer 
jurisdiction on a federal court." Allen, 468 U.S. at 754. That 
rule covers the alleged violation that Schier claims here.

Schier next asserts that the justiciability rules in Michigan 
state court would allow it to pursue the appeal under a public-
rights theory of standing given the type of claims that it seeks 
to raise in the state appellate courts. That [*15]  is beside the 
point. HN7[ ] "[T]he constraints of Article III do not apply 

to state courts, and accordingly the state courts are not bound 
by the limitations of a case or controversy or other federal 
rules of justiciability." ASARCO, 490 U.S. at 617. Even 
assuming that Schier could bring a claim or pursue an appeal 
in state court without the need to show a concrete and 
particularized injury, that claim does nothing to establish such 
an injury in an Article III court. Cf. GT Automation, 828 F.3d 
at 605. The purported loss of a generalized grievance is still 
just a generalized grievance.

Indeed, the trustee argues that Schier's allegations of injury 
are so lacking that we should find this appeal frivolous and 
award damages under Federal Rule of Appellate Procedure 
38. We decline the invitation. See Hogan v. Jacobson, 823 
F.3d 872, 886 (6th Cir. 2016). We add that HN8[ ] the rule 
requires "a separately filed motion" by an appellee seeking 
damages for a frivolous appeal, "or notice from the court and 
reasonable opportunity to respond." Fed. R. App. P. 38. 
 [**10]  Statements made in an appellee's brief do not provide 
sufficient notice to the appellant. See Jodway v. Fifth Third 
Bank (In re Jodway), 719 F. App'x 502, 506 (6th Cir. 2018).

We affirm the district court's judgment dismissing Schier's 
appeal.

End of Document
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Wilmington. (7:17-cv-00169-FL). Louise Flanagan, District 
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Hurlburt v. Black (In re Hurlburt), 2017 U.S. Dist. LEXIS 
221583 (E.D.N.C., Dec. 19, 2017)

Disposition: REVERSED AND REMANDED.

Core Terms

mortgage, modification, bifurcation, modified, legislative 
history, secured claim, overrule, repayment, stripdown, cram, 
short-term, rights, anti-modification, undersecured, 
homestead, final payment, authorizes, statute's, payment of 
claims, components, clarity, bankruptcy court, override, 
default, bankruptcy code, interest rate, confirm, principal 
residence, last payment, provides

Case Summary

Overview

HOLDINGS: [1]-Because the plain text of 11 U.S.C.S. § 
1322(c)(2) authorized modification of claims secured by a 
security interest on a debtor's principal residence claims, not 
just the payment schedule for such claims, including through 
bifurcation and cram down, the court overruled its decision in 
Witt v. United Cos. Lending Corp., 113 F.3d 508 (4th Cir. 
1997).

Outcome
Judgment reversed. Case remanded.

LexisNexis® Headnotes

Bankruptcy Law > Individuals With Regular 
Income > Plans > Cramdowns

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Modification

HN1[ ]  Cramdowns

The plain text of 11 U.S.C.S. § 1322(c)(2) authorizes 
modification of such claims, not just the payment schedule for 
such claims, including through bifurcation and cram down. 
Accordingly, the Fourth Circuit overrules its decision in Witt 
v. United Cos. Lending Corp., 113 F.3d 508 (4th Cir. 1997).

Governments > Legislation > Interpretation

HN2[ ]  Interpretation

When construing a statute, courts first and foremost strive to 
implement congressional intent by examining the plain 
language. Unless otherwise defined, words will be interpreted 
as taking their ordinary, contemporary, common meaning. In 
interpreting the plain language of the statute, courts also look 
to the specific context in which the language is used, and the 
broader context of the statute as a whole.
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Civil Procedure > Appeals > Standards of Review > De 
Novo Review

Governments > Legislation > Interpretation

HN3[ ]  De Novo Review

The appellate court reviews de novo questions of statutory 
construction.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Confirmation

HN4[ ]  Plan Confirmation

Section 1325 of the Bankruptcy Code sets forth the criteria a 
debtor's proposed repayment plan must meet for a bankruptcy 
court to confirm the plan. Section 1325(a)(5) provides that a 
court can confirm a plan's proposed treatment of a secured 
claim if one of three conditions is satisfied: (1) the secured 
creditor accepts the plan, (2) the debtor surrenders the 
property securing the claim to the creditor, or (3) the debtor 
invokes the so-called cram down power. Under the cram 
down option, which is set forth in § 1325(a)(5)(B), the debtor 
is permitted to keep the property over the objection of the 
creditor; the creditor retains the lien securing the claim, and 
the debtor is required to provide the creditor with payments, 
over the life of the plan, that will total the present value of the 
allowed secured claim. § 1325(a)(5)(B).

Bankruptcy Law > Claims > Types of Claims > Secured 
Claims & Liens

HN5[ ]  Secured Claims & Liens

11 U.S.C.S. § 506(a)(1) governs the value of the allowed 
secured claim, provides, in part: An allowed claim of a 
creditor secured by a lien on property in which the estate has 
an interest is a secured claim to the extent of the value of such 
creditor's interest in the estate's interest in such property and 
is an unsecured claim to the extent that the value of such 
creditor's interest is less than the amount of such allowed 
claim.

Bankruptcy Law > Claims > Types of Claims > Secured 
Claims & Liens

HN6[ ]  Secured Claims & Liens

11 U.S.C.S. § 506(a)(1) provides that a claim is secured only 
to the extent of the value of the property on which the lien is 
fixed, whereas the remainder of that claim is considered 
unsecured. Accordingly, when an allowed claim is 
undersecured, when the claimed amount exceeds the value of 
the property securing the claim, § 506(a)(1) requires the 
bifurcation of the claim into two components: a secured claim 
for the value of the collateral, and an unsecured claim for the 
balance. Section 506(a) simply governs the allowance process 
for the secured status of a claim by supplying the method or 
formula for valuation, the result of which is bifurcation or 
separation of the secured claim into its secured and unsecured 
components. Once § 506(a)(1) bifurcates an allowed claim 
into secured and unsecured components, 11 U.S.C.S. § 
1325(a)(5)(B) may then be used to cram down the bifurcated 
claim to its secured amount, effectively stripping the lien from 
the portion of the claim that exceeds that value.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN7[ ]  Plan Contents

The Bankruptcy Code does not permit bifurcation and cram 
down of all undersecured claims. In particular, 11 U.S.C.S. § 
1322(b)(2) generally prohibits Chapter 13 discharge plans 
from modifying the rights of holders of secured claims 
secured only by a security interest in real property that is the 
debtor's principal residence. § 1322(b)(2). For purposes of § 
1322(b)(2), a creditor's rights are those reflected in the 
relevant mortgage instruments and enforceable under state 
law. Because the rights reflected in mortgage instruments 
include the right to repayment of the principal over a fixed 
term at specified rates of interest, § 1322(b)(2) prohibits a 
Chapter 13 debtor from relying on § 506(a) to reduce an 
undersecured homestead mortgage to the fair market value of 
the mortgaged residence.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN8[ ]  Plan Contents

The exception set forth in 11 U.S.C.S. § 1322(c)(2), which 
Congress enacted in 1994, potentially applies to a claim 
where it (a) is secured only by a lien on real property that is 
the debtor's principal residence, and (b) derives from a loan 
that matured prior to the final payment due under the Chapter 
13 plan.

2019 U.S. App. LEXIS 15551, *1
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Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN9[ ]  Plan Contents

The specific context in which the language is used, and the 
broader context of the statute as a whole, establishes that 11 
U.S.C.S. § 1322(c)(2) is best read to authorize modification of 
claims, not just payments, and therefore that a Chapter 13 
plan may bifurcate a claim based on an undersecured 
homestead mortgage, the last payment for which is due prior 
to a debtor's final payment under a repayment plan, into 
secured and unsecured components and cram down the 
unsecured component.

Governments > Legislation > Interpretation

HN10[ ]  Interpretation

Courts are not bound to adopt the most natural reading of 
statutory language. Nonetheless, when the most natural 
reading of statutory language supports a particular 
construction of that language, courts should be wary of 
adopting an alternative construction.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN11[ ]  Plan Contents

11 U.S.C.S. § 1322(c)(2) includes the prefatory phrase 
"notwithstanding subsection (b)(2)," which indicates 
Congress intended for § 1322(c)(2) to be an exception to or 
limitation on § 1322(b)(2)'s anti-modification provision. Put 
differently, the prefatory phrase "notwithstanding subsection 
(b)(2)" is a plain statement that § 1322(b)(2)'s prohibition on 
the modification of loans secured only by an interest in a 
debtor's primary residence does not have any application to 
the class of claims that fall under § 1322(c)(2). The 
introductory phrase, "notwithstanding subsection (b)(2)," 
clearly signals that the provisions of the "notwithstanding" 
section override conflicting provisions of any other section. 
Notably, the prefatory language Congress used in § 1322(b), 
which identifies its provisions as subject to § 1322(a) and (c), 
§ 1322(b)(2), points to the same conclusion: that Congress 
abrogated the protection of home mortgages from 
modification in Chapter 13 cases to the extent, and with 
respect to, the real estate secured claims described in new § 

1322(c)(2).

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN12[ ]  Plan Contents

11 U.S.C.S. § 1322(b)(2), the provision to which Congress 
expressly made § 1322(c)(2) an exception, deals with the 
modification of the rights of holders of secured claims. The 
meaning of the term "rights" encompasses all interests of the 
mortgagee reflected in the relevant mortgage instruments and 
enforceable under state law, including the right to repayment 
of the principal, not just those rights that pertain to the 
payment of claims. Because § 1322(c)(2) is an express 
exception to a statute dealing with the full panoply of 
contractual rights tied to a claim, not just the rights pertaining 
to payment, § 1322(c)(2) is reasonably construed as dealing 
with the modification of claims in their entirety, not just the 
modification of payments.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Modification

HN13[ ]  Plan Contents

11 U.S.C.S. § 1322(c)(2) provides that a Chapter 13 plan may 
provide for the payment of the claim as modified pursuant to 
11 U.S.C.S. § 1325(a)(5). The very essence of a § 1325(a)(5) 
modification is the write down or cramdown of a secured 
claim to the value of the collateral securing the debt. By 
referencing a provision dealing with the modification of 
claims, and with the modification of claims by cramming 
down the unsecured component of an undersecured secured 
claim, in particular, as the source of authority for 
modification, Congress further indicated that it intended for § 
1322(c)(2) to authorize the modification of claims, not just 
payments, including by bifurcating covered claims into 
secured and unsecured components and cramming down the 
unsecured component. The cross reference to § 1325(a)(5) in 
§ 1322(c)(2) is an unequivocal statement of congressional 
intent that Chapter 13 debtors are empowered by § 1322(c)(2) 
to bifurcate the special real estate secured claims that this new 
section excepts from the modification protection in § 
1322(b)(2).

2019 U.S. App. LEXIS 15551, *1

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W60-JSG1-K054-G23V-00000-00&context=&link=LNHNREFclscc9
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W60-JSG1-K054-G23V-00000-00&context=&link=LNHNREFclscc10
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W60-JSG1-K054-G23V-00000-00&context=&link=LNHNREFclscc11
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W60-JSG1-K054-G23V-00000-00&context=&link=LNHNREFclscc12
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5W60-JSG1-K054-G23V-00000-00&context=&link=LNHNREFclscc13
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GJR1-NRF4-43H8-00000-00&context=


Page 4 of 18

Joseph Ferrise

Bankruptcy Law > Individuals With Regular 
Income > Plans > Cramdowns

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN14[ ]  Cramdowns

11 U.S.C.S. § 1325(a)(5)(B) sets forth the substantive criteria 
a debtor's proposed plan must satisfy in order to be confirmed, 
including that any objecting creditor holding a secured claim 
receive a distribution under the plan on account of such claim 
that is not less than the allowed amount of such claim. § 
1325(a)(5)(B)(ii). Whereas 11 U.S.C.S. § 506(a)(1) does 
indeed provide for bifurcation of undersecured claims, it does 
not authorize a repayment plan to provide for cram down, i.e., 
nonpayment, of the portion of an unsecured claim that 
exceeds the value of the collateral. That power derives from § 
1325(a)(5)(B). Accordingly, § 1325(a)(5)(B), not § 506(a)(1), 
is the section of the Bankruptcy Code that authorizes 
cramdowns in Chapter 13 bankruptcies. That is why the 
Supreme Court refers to § 1325(a)(5)(B), not § 506(a)(1), as 
the cramdown provision, and that is why § 1325(a)(5) is a 
substantive, not just a procedural, provision.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Cramdowns

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Confirmation

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Modification

HN15[ ]  Cramdowns

11 U.S.C.S. § 1325(a)(5)(B) does indeed require that a 
confirmed plan set forth a payment schedule for repaying the 
value of the secured component of an undersecured claim. But 
the United States Supreme Court has recognized that the true 
power of § 1325(a)(5)(B) lies not in its requirement that the 
plan provide for payment of an allowed claim over a defined 
period, but rather in that it allows a debtor to strip a secured 
creditor's lien down to the value of the collateral and thereby 
force a secured creditor to accept less than the full value of its 
claim. Accordingly, 11 U.S.C.S. § 1322(c)(2)'s express 
reference to § 1325(a)(5)(B) provides strong evidence that 
Congress intended to authorize not just modification of 
payment schedules but also modification of claims, including 

through bifurcation and cram down.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Modification

HN16[ ]  Plan Contents

The plain language of 11 U.S.C.S. § 1322(c)(2) exempts from 
§ 1322(b)(2)'s anti-modification provision claims based on 
undersecured homestead mortgages for which the last 
payment on the original payment schedule is due before the 
date on which the final payment under the plan is due, and 
therefore allows bifurcation of such claims into secured and 
unsecured component.

Governments > Legislation > Interpretation

HN17[ ]  Interpretation

A court may rely on a statute's legislative history only if the 
court determines that the terms of a statutory provision are 
ambiguous.

Governments > Legislation > Interpretation

HN18[ ]  Interpretation

Silence in the legislative history, no matter how clanging, 
cannot defeat the better reading of the text and statutory 
context. Even if Congress did not foresee all of the 
applications of a statute, that is no reason not to give the 
statutory text a fair reading.

Bankruptcy Law > Individuals With Regular 
Income > Plans > Plan Contents

HN19[ ]  Plan Contents

All that 11 U.S.C.S. § 1322(c)(2) does is exempt a narrow 
class of homestead mortgages, those mortgages for which the 
final payment is due prior to a debtor's last payment on a 
repayment plan, from § 1322(b)(2)'s reach.

2019 U.S. App. LEXIS 15551, *1
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Opinion by: WYNN

Opinion

WYNN, Circuit Judge:

In this bankruptcy case, we are asked to overrule a twenty-
two-year-old decision of this Court holding that Chapter 13 
debtors may not bifurcate a narrow subset of undersecured 
home mortgage loans into separate secured and unsecured 
claims and "cram down" the unsecured portion of such loans. 
See Witt v. United Cos. Lending Corp. (In re Witt), 113 F.3d 
508 (4th Cir. 1997). As explained further below, we now 
align our circuit with every other court that has considered 
this issue to hold that HN1[ ] the plain [*2]  text of 11 
U.S.C. § 1322(c)(2) authorizes modification of such claims, 
not just the payment schedule for such claims, including 
through bifurcation and cram down. See, e.g., Am. Gen. Fin., 
Inc. v. Paschen (In re Paschen), 296 F.3d 1203, 1209 (11th 
Cir. 2002); First Union Mortg. Corp. v. Eubanks (In re 
Eubanks), 219 B.R. 468, 471-73 (B.A.P. 6th Cir. 1998). 
Accordingly, we overrule our decision in Witt.

I.

The facts material to this appeal are not in dispute. In May 
2004, debtor Larry Albert Hurlburt purchased real property 
located at 130 South Navassa Road, Leland, North Carolina 
(the "Property"), from Juliet J. Black for $136,000. Hurlburt 
paid Black $5,000 in cash at closing. Black financed the 
remaining $131,000 of the purchase price through a 
promissory note executed by Hurlburt in Black's favor, which 
note was secured by a purchase-money deed of trust naming 
Black as beneficiary. Under the mortgage agreement between 
Hurlburt and Black, the $131,000 principal accrued interest at 
6% per annum, payable over 119 months in installments of 
$785.41, with a balloon payment of all remaining principal 
and accrued interest due on May 26, 2014. In the event of 
default, interest on the balance would begin to accrue at a rate 
of 8% per annum. Hurlburt used the property as his primary 
residence from the purchase date until the present day.

Hurlburt failed to pay the balance owed upon maturation [*3]  
of the loan. On January 29, 2016, Black initiated a foreclosure 
action in Brunswick County, North Carolina, claiming 
Hurlburt owed her approximately $136,000 under the 
mortgage. On April 13, 2016, Hurlburt filed a petition for 
relief under Chapter 13 of the Bankruptcy Code in the 
Bankruptcy Court for the Eastern District of North Carolina, 
which petition stayed Black's foreclosure action. In his 
petition, Hurlburt valued the Property at $40,000. That same 
day, Hurlburt brought an adversary proceeding against Black 
seeking to quiet title in the Property. On June 13, 2016, Black 
filed a proof of claim totaling $131,000, comprising a $40,000 
secured claim and a $91,000 unsecured claim. The next day, 
Black filed an amended proof of claim totaling $180,971.721 
but declined to identify the amount of the claim that was 
secured or unsecured as she "[did] not know the value of the 
collateral." J.A. 88. Hurlburt filed an objection to Black's 
proof of claim.

On June 24, 2016, Hurlburt filed an amended complaint in the 
adversary proceeding seeking to acquire quiet title or avoid 
the deed of trust, while maintaining his statutory objection to 
Black's claim. Approximately six months later, the 
bankruptcy [*4]  court granted partial summary judgment in 
favor of Black, finding the deed of trust was valid. See 
Hurlburt v. Black (In re Hurlburt), No. 16-00031-5-SWH-AP, 
2016 Bankr. LEXIS 4150, 2016 WL 7076980, at *3 (Bankr. 
E.D.N.C. Dec. 5, 2016).

In February 2017, following the bankruptcy court's decision, 
Hurlburt filed a proposed Chapter 13 repayment plan, seeking 
to bifurcate Black's claim into secured and unsecured 

1 According to Black, her earlier accounting of Hurlburt's 
indebtedness was incorrect due to a miscalculation. This larger figure 
reflects a compounding interest rate and amortization of the loan.
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components. Under the proposed plan, Black would hold a 
fully secured claim for $41,132.19, which amount Hurlburt 
calculated by subtracting a senior Brunswick County tax lien 
totaling $5,867.81 from the Property's recently appraised 
value of $47,000.2 The plan proposed treating the remainder 
of Black's claim as unsecured, with Black receiving no 
payment for that portion of her claim. On February 23, 2017, 
Black filed an objection to the amended plan contending that 
Witt barred the plan's proposed modification and bifurcation 
of her claim and asserting that she was entitled to a secured 
claim in the full amount due under the mortgage agreement, 
plus interest.

The parties filed cross motions for summary judgment. In an 
opinion filed June 7, 2017, the bankruptcy court first held that 
Hurlburt's plan would "modify" Black's rights under the note 
and deed of trust. In [*5]  reaching that conclusion, the 
bankruptcy court first noted that "whereas the note itself 
requires repayment of $131,000 at 6 percent, the proposed 
plan would require only repayment of $41,132.19 at 4.5 
percent." Hurlburt v. Black (In re Hurlburt), 572 B.R. 160, 
169 (Bankr. E.D.N.C. 2017). The plan's proposed changes to 
the loan principal and interest rate also had the effect of 
modifying "what constitutes a default under the note," the 
court explained. Id. Having found that Hurlburt's proposed 
plan modified Black's rights under the note and deed of trust, 
the bankruptcy court further held that the plan violated 11 
U.S.C. § 1322 because, under Witt, that provision barred 
modifying claims secured by a security interest on a debtor's 
principal residence, like Black's, into secured and unsecured 
components. See id. at 170-71.

The district court affirmed the reasoning and judgment of the 
bankruptcy court in an opinion and order entered December 
19, 2017. Hurlburt v. Black (In re Hurlburt), No. 7:17-CV-
169-FL, 2017 U.S. Dist. LEXIS 221583 (E.D.N.C. Dec. 19, 
2017). Two days later, Hurlburt filed a timely Notice of 
Appeal. A Fourth Circuit panel affirmed the district court's 
order in an unpublished, per curiam opinion issued on August 
8, 2018. Hurlburt v. Black (In re Hurlburt), 733 Fed. App'x 
721 (4th Cir. 2018) (unpublished) (per curiam). On January 8, 
2019, this Court granted Hurlburt's request for a rehearing en 
banc, [*6]  thereby vacating the panel opinion. Hurlburt v. 
Black (In re Hurlburt), 747 Fed. App'x 168 (4th Cir. 2019) 
(mem.).

II.

Hurlburt's appeal requires that we construe several provisions 
in the Bankruptcy Code. HN2[ ] When construing a statute, 

2 Hurlburt represents that an appraiser Black hired valued the 
Property at $66,000. Appellant's Br. at 7.

we "first and foremost strive to implement congressional 
intent by examining the plain language." Minor v. Bostwick 
Labs., Inc., 669 F.3d 428, 434 (4th Cir. 2012) (citation 
omitted). "[U]nless otherwise defined, words will be 
interpreted as taking their ordinary, contemporary, common 
meaning." Kennedy v. St. Joseph's Ministries, Inc., 657 F.3d 
189, 192 (4th Cir. 2011) (citation omitted). In interpreting the 
plain language of the statute, we also look to "the specific 
context in which the language is used, and the broader context 
of the statute as a whole." Minor, 669 F.3d at 434-35. HN3[

] We review de novo questions of statutory construction. In 
re Sunterra Corp., 361 F.3d 257, 263 (4th Cir. 2004).

A.

Congress enacted the 1978 Bankruptcy Reform Act with the 
overarching goal of providing debtors with a "fresh start." 
H.R. Rep. No. 95-595, at 118 (1978). Among other changes, 
Congress significantly revamped Chapter 13 to better 
"facilitate adjustments of the debts of individuals with regular 
income through flexible repayment plans funded primarily 
from future income." 8 Collier on Bankr. (MB) ¶ 1322.01 
(2018). To that end, a debtor seeking relief under Chapter 13 
may file with the bankruptcy court a proposed plan for 
repaying claims, like Black's, asserted [*7]  against the 
debtor. See Associates Commer. Corp. v. Rash, 520 U.S. 953, 
956, 117 S. Ct. 1879, 138 L. Ed. 2d 148 (1997). Subject to 
confirmation by the court, that plan may "modif[y] the rights 
of secured and unsecured creditors." Tidewater Fin. Co. v. 
Kenney, 531 F.3d 312, 316 (4th Cir. 2008).

HN4[ ] Section 1325 of the Bankruptcy Code sets forth the 
criteria a debtor's proposed repayment plan must meet for a 
bankruptcy court to confirm the plan. Of particular relevance, 
Section 1325(a)(5) provides that a court can confirm a plan's 
proposed treatment of a secured claim if one of three 
conditions is satisfied: (1) "[t]he secured creditor accepts the 
plan," (2) "the debtor surrenders the property securing the 
claim to the creditor," or, as Hurlburt seeks to do here, (3) 
"the debtor invokes the so-called 'cram down' power." Rash, 
520 U.S. at 956-57. Under the cram down option, which is set 
forth in Section 1325(a)(5)(B), "the debtor is permitted to 
keep the property over the objection of the creditor; the 
creditor retains the lien securing the claim, . . . and the debtor 
is required to provide the creditor with payments, over the life 
of the plan, that will total the present value of the allowed 
secured claim. . . ." Id. at 957 (emphasis added); see also 11 
U.S.C. § 1325(a)(5)(B).

HN5[ ] Section 506(a)(1), which governs the value of the 
allowed secured claim, provides, in relevant part:

An allowed claim of a creditor secured by a lien on 
property in which the estate has an interest . . . is a 
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secured claim [*8]  to the extent of the value of such 
creditor's interest in the estate's interest in such property . 
. . and is an unsecured claim to the extent that the value 
of such creditor's interest . . . is less than the amount of 
such allowed claim.

Id. § 506(a)(1).

In other words, HN6[ ] Section 506(a)(1) "provides that a 
claim is secured only to the extent of the value of the property 
on which the lien is fixed," whereas "the remainder of that 
claim is considered unsecured." United States v. Ron Pair 
Enters., Inc., 489 U.S. 235, 239, 109 S. Ct. 1026, 103 L. Ed. 
2d 290 (1989). Accordingly, when an allowed claim is 
undersecured—when the claimed amount exceeds the value 
of the property securing the claim—"Section 506(a)(1) 
requires the bifurcation of the claim into two components: a 
secured claim for the value of the collateral, and an unsecured 
claim for the balance." In re Price, 562 F.3d 618, 623 (4th 
Cir. 2009); see also In re Young, 199 B.R. 643, 649 (Bankr. 
E.D. Tenn. 1996) ("Section 506(a) simply governs the 
allowance process for the secured status of a claim by 
supplying the method or formula for valuation, the result of 
which is bifurcation or separation of the secured claim into its 
secured and unsecured components."). Once Section 
506(a)(1) bifurcates an allowed claim into secured and 
unsecured components, Section 1325(a)(5)(B) may then be 
used to cram down the bifurcated claim to its secured amount, 
effectively "stripping the lien from the portion of the claim 
that exceeds that value." [*9]  In re Young, 199 B.R. at 648.

HN7[ ] The Bankruptcy Code, however, does not permit 
bifurcation and cram down of all undersecured claims. In 
particular, Section 1322(b)(2) generally prohibits Chapter 13 
discharge plans from "modify[ing] the rights of holders of 
secured claims . . . secured only by a security interest in real 
property that is the debtor's principal residence." 11 U.S.C. § 
1322(b)(2) (emphasis added). In Nobelman v. American 
Savings Bank, 508 U.S. 324, 113 S. Ct. 2106, 124 L. Ed. 2d 
228 (1993), the Supreme Court held that, for purposes of 
Section 1322(b)(2), a creditor's "rights" are those "reflected in 
the relevant mortgage instruments" and enforceable under 
state law, id. at 329-30. Because the rights reflected in 
mortgage instruments include the right "to repayment of the 
principal . . . over a fixed term at specified . . . rates of 
interest," Section 1322(b)(2) "prohibits a Chapter 13 debtor 
from relying on § 506(a) to reduce an undersecured 
homestead mortgage to the fair market value of the mortgaged 
residence." Id. at 325-26, 329.

The bankruptcy court and the district court held—and we 
agree—that Hurlburt's proposed Chapter 13 "modified" 
Black's "rights" under the promissory note and deed of trust. 

Among other modifications, the proposed plan reduced the 
principal due on the loan and reduced the interest rate at 
which Hurlburt must repay that principal, and thereby 
constrained the circumstances [*10]  in which Black can 
exercise her right to foreclose on the property. See In re 
Hurlburt, 572 B.R. at 169-70; see also Nobelman, 508 U.S. at 
329 (recognizing that a creditor's rights under mortgage 
instruments may include, without limitation: the right to 
repayment of the principal at a specified interest rate, the right 
to retain the lien until the debt is paid off, and the right to 
proceed against the debtor's property via foreclosure and 
public sale); Anderson v. Hancock, 820 F.3d 670, 675 (4th 
Cir. 2016) (holding that a debtor's Chapter 13 proposal to 
reinstate a 5% predefault interest rate in lieu of a 7% interest 
rate that was triggered by default ran afoul of § 1322(b)(2)'s 
anti-modification provision); Litton v. Wachovia Bank (In re 
Litton), 330 F.3d 636, 643-44 (4th Cir. 2003) (holding that 
Section "1322(b)(2) prohibits modifications that would alter 
at least one fundamental aspect of a claim," including 
"lowering monthly payments, converting a variable interest 
rate to a fixed interest rate, . . . extending the repayment term 
of a note, . . . [altering] the nature and rate of interest, and 
[changing] the maturity features of the loan").3

Because the proposed plan modified Black's rights under the 
loan documents, the sole issue before this Court is whether 
Black's claim falls into the narrow exception to Section 
1322(b)(2) set forth in Section 1322(c)(2), which provides:

Notwithstanding subsection (b)(2) and applicable [*11]  
nonbankruptcy law . . . in a case in which the last 
payment on the original payment schedule for a claim 
secured only by a security interest in real property that is 
the debtor's principal residence is due before the date on 
which the final payment under the plan is due, the plan 
may provide for the payment of the claim as modified 
pursuant to section 1325(a)(5) of this title.

11 U.S.C. § 1322(c)(2). HN8[ ] The exception set forth in 
Section 1322(c)(2), which Congress enacted in 1994, 
potentially applies to Black's claim because it (a) is secured 
only by a lien on real property that is Hurlburt's principal 

3 That North Carolina has an anti-deficiency statute does not change 
this conclusion. See N.C. Gen. Stat. § 45-21.38 (no personal liability 
on seller-financed mortgages). Under that law, Hurlburt is not 
personally liable on the debt. But the absence of personal liability 
does not alter Black's right under North Carolina law to demand full 
payment of the principal or else foreclose on the property. Black 
bargained for the right to be repaid the principal amount of 
$131,000, not the value of the underlying property. That is her right 
as reflected in the note; and that, therefore, is the right that Section 
1322(b)(2) protects, if it applies.

2019 U.S. App. LEXIS 15551, *7
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residence, and (b) derives from a loan that matured prior to 
the final payment due under the Chapter 13 plan. Because 
Hurlburt seeks to modify Black's claim into secured and 
unsecured components and cram down the unsecured portion, 
the key question we must resolve is whether the phrase 
"payment of the claim as modified" authorizes modification 
of "claim[s]"—including modification of the loan principal 
through bifurcation and cram down—or only modification of 
"payment of . . . claim[s]"—by, for example, permitting 
debtors to repay the outstanding part of a debt over the life of 
a repayment plan, rather than in accordance with the payment 
schedule [*12]  set forth in the mortgage instruments.

Witt concluded that the meaning of that phrase is ambiguous 
because "[i]t cannot be determined, merely from the statute's 
text, whether the words 'as modified' should apply to 
'payment' or to 'claim.'" 113 F.3d at 511. In finding 
ambiguity, Witt first recognized that "under the 'rule of the 
last antecedent,' a phrase"—in this case "as modified"—
generally "should be read to modify its immediate 
antecedent"—in this case "claim"—and therefore that 
interpreting Section 1322(c)(2) as permitting modification of 
claims was "'quite sensible as a matter of grammar.'" Id. 
(quoting Nobelman, 508 U.S. at 330). Nevertheless, Witt held 
that that reading "is not compelled" because "the term 'claim' 
is part of the phrase 'of the claim,' which modifies 'payment.' 
It is quite plausible as a matter of common sense, we believe, 
that the phrase 'as modified' also modifies 'payment' and not 
'claim.'" Id. In light of this purported ambiguity, Witt looked 
to Section 1322(c)(2)'s legislative history and determined that 
Congress intended "that only payment may be modified." Id. 
at 512.

Emphasizing that other aspects of Section 1322(c)(2)—not 
highlighted in Witt—indicate that Congress intended for the 
exception to permit modification of "claims," not just 
"payment[s]," other [*13]  courts universally have criticized 
Witt's finding of ambiguity and attendant reliance on the 
statute's legislative history. See, e.g., In re Paschen, 296 F.3d 
at 1209; In re Eubanks, 219 B.R. at 471-73; In re Tekavec, 
476 B.R. 555, 556, n. 2 (Bankr. E.D. Wis. 2012); Geller v. 
Grijalva (In re Grijalva), No. 4:11-bk-25386-EWH, 2012 
Bankr. LEXIS 1355, 2012 WL 1110291, at *3-4 (Bankr. D. 
Ariz. Apr. 2, 2012); In re Reeves, 221 B.R. 756, 760 (Bankr. 
C.D. Ill. 1998); In re Mattson, 210 B.R. 157, 158-59 (Bankr. 
D. Minn. 1997). Commentators have reached the same 
conclusion—the plain language of Section 1322(c)(2) 
authorizes Chapter 13 plans to modify claims, not just 
payment schedules. See Nat'l Bankr. Rev. Comm'n, Report of 
the National Bankruptcy Review Commission 237 (1997) 
("[S]ection 1322(c)(2) authorizes a stripdown of an 
undersecured residential mortgage if final payment would 
become due during the course of the Chapter 13 plan."); 8 

Collier on Bankr. (MB) ¶ 1322.17 (2018) (opining that "the 
plain language of [§ 1322(c)(2)] permits the modification of a 
claim on [a qualifying] home mortgage through the 
bifurcation of that claim into secured and unsecured 
components, with the unsecured component crammed down 
pursuant to section 1325(a)(5)," and characterizing Witt as a 
"strained reading of the language" that runs "contrary to 
accepted canons of statutory construction, as well as the great 
weight of authority, and inconsistent with other language in 
the subsection that specifically referred to section 
1325(a)(5)").

Although we do not lightly overrule our precedent, we [*14]  
agree with these courts and commentators that HN9[ ] "the 
specific context in which the language is used, and the 
broader context of the statute as a whole," Minor, 669 F.3d at 
434-35, establishes that Section 1322(c)(2) is best read to 
authorize modification of "claim[s]," not just "payment[s]," 
and therefore that a Chapter 13 plan may bifurcate a claim 
based on an undersecured homestead mortgage, the last 
payment for which is due prior to a debtor's final payment 
under a repayment plan, into secured and unsecured 
components and cram down the unsecured component.

In reaching this conclusion, we first emphasize—as Witt 
acknowledged, 113 F.3d at 511—that the phrase "payment of 
the claim as modified" is most naturally read as permitting the 
modification of claims, not payments, cf. In re Paschen, 296 
F.3d at 1208 (characterizing "[t]he Witt court's view that the 
phrase 'as modified' modifies 'payment,' rather than 'claim'" as 
"grammatically strained"). To be sure, HN10[ ] courts are 
not bound to adopt the most natural reading of statutory 
language. Nonetheless, when, as here, the most natural 
reading of statutory language supports a particular 
construction of that language, courts should be wary of 
adopting an alternative construction.

The dissenting opinion maintains that Section 1322(c)(2) is 
most naturally [*15]  read as allowing modification of only 
payments, not claims, because the provision uses the term 
"payment" "four times," whereas it uses the term "claim" just 
once. Post at 30. But we do not interpret a statute's meaning 
simply by tallying up the number of uses of one term and then 
comparing that figure to the number of times Congress uses 
other terms. And all but one of Congress's four references to 
"payment" in Section 1322(c)(2) are used to define the class 
of homestead mortgage claims excluded from Section 
1322(b)(2)'s reach—those that mature before the final 
payment due on a repayment plan—and do not deal with the 
type of modifications permissible under Section 1322(c)(2)—
the question this Court must resolve.

Second, we find it significant that HN11[ ] Section 
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1322(c)(2) includes the prefatory phrase "[n]otwithstanding 
subsection (b)(2)," which indicates Congress intended for 
Section 1322(c)(2) to be an exception to or limitation on 
Section 1322(b)(2)'s anti-modification provision. Put 
differently, "[t]he prefatory phrase '[n]otwithstanding 
subsection (b)(2)' is . . . a plain statement that subsection 
(b)(2)'s prohibition on the modification of loans secured only 
by an interest in a debtor's primary residence does not have 
any application to the class of claims that fall under § 
1322(c)(2)." In re Paschen, 296 F.3d at 1207 (emphasis 
added); see also In re Eubanks, 219 B.R. at 470 ("The 
introductory phrase, '[n]otwithstanding [*16]  subsection 
(b)(2),' clearly signals the drafter's intention that the 
provisions of the 'notwithstanding' section override 
conflicting provisions of any other section." (citation and 
quotations omitted)). Notably, the prefatory language 
Congress used in Section 1322(b)—which identifies its 
provisions as "[s]ubject to subsections (a) and (c) of this 
section," 11 U.S.C. § 1322(b)(2) (emphasis added)—points to 
the same conclusion: that "Congress abrogated the protection 
of home mortgages from modification in Chapter 13 cases to 
the extent, and with respect to, the real estate secured claims 
described in new § 1322(c)(2)," In re Eubanks, 219 B.R. at 
471.

Importantly, HN12[ ] Section 1322(b)(2)—the provision to 
which Congress expressly made Section 1322(c)(2) an 
exception—deals with the "modif[ication of] the rights of 
holders of secured claims." 11 U.S.C. § 1322(b)(2) (emphases 
added). Recall that Nobelman construed the meaning of the 
term "rights" to encompass all interests of the mortgagee 
"reflected in the relevant mortgage instruments" and 
enforceable under state law—including "the right to 
repayment of the principal"—not just those rights that pertain 
to the payment of claims. 508 U.S. at 329-30. Because Section 
1322(c)(2) is an express exception to a statute dealing with 
the full panoply of contractual rights tied to a claim—not just 
the rights pertaining to payment—Section 1322(c)(2) is 
reasonably construed as dealing [*17]  with the modification 
of claims in their entirety, not just the modification of 
payments.

Third—and most significantly—HN13[ ] Section 
1322(c)(2) provides that a Chapter 13 plan "may provide for 
the payment of the claim as modified pursuant to section 
1325(a)(5) of this title." 11 U.S.C. § 1322(c)(2) (emphasis 
added). As explained above, the "very essence of a [Section] 
1325(a)(5) modification is the write down or 'cramdown' of a 
secured claim to the value of the collateral securing the debt." 
In re Young, 199 B.R. at 647-48 (emphasis added). By 
referencing a provision dealing with the modification of 
claims—and with the modification of claims by cramming 
down the unsecured component of an undersecured secured 

claim, in particular—as the source of authority for 
modification, Congress further indicated that it intended for 
Section 1322(c)(2) to authorize the modification of claims—
not just payments—including by bifurcating covered claims 
into secured and unsecured components and cramming down 
the unsecured component. See In re Eubanks, 219 B.R. at 
472-73 ("The cross reference to § 1325(a)(5) in § 1322(c)(2) 
is an unequivocal statement of congressional intent that 
Chapter 13 debtors are empowered by § 1322(c)(2) to 
bifurcate the special real estate secured claims that this new 
section excepts from the modification protection in § 
1322(b)(2)."). Notably, Witt nowhere addressed the import of 
Section 1322(c)(2)'s reference [*18]  to a claim-modification, 
as opposed to a payment-modification, provision.

The dissenting opinion maintains that Section 1325(a)(5)(B) 
deals not with modification of secured claims through 
bifurcation and cram down, but instead is a "procedural" 
provision that deals with "payment timing and scheduling." 
Post at 30-31. The dissent errs in characterizing Section 
1325(a)(5)(B) as a "procedural" provision.

On the contrary, HN14[ ] Section 1325(a)(5)(B) sets forth 
the substantive criteria a debtor's proposed plan must satisfy 
in order to be confirmed, including that any objecting creditor 
holding a secured claim—like Black—receive a distribution 
"under the plan on account of such claim [that] is not less than 
the allowed amount of such claim." 11 U.S.C. § 
1325(a)(5)(B)(ii). Whereas Section 506(a)(1) does indeed 
provide for bifurcation of undersecured claims, it does not 
authorize a repayment plan to provide for cram down—i.e., 
nonpayment—of the portion of an unsecured claim that 
exceeds the value of the collateral. That "power" derives from 
Section 1325(a)(5)(B). Rash, 520 U.S. at 957. Accordingly, 
Section 1325(a)(5)(B)—not Section 506(a)(1)—"is the section 
[of the Bankruptcy Code] that authorizes cramdowns in 
Chapter 13 bankruptcies." In re Howard, 597 F.3d 852, 854 
(7th Cir. 2010) (Posner, J.). That is why the Supreme Court 
refers to Section 1325(a)(5)(B)—not Section 506(a)(1)—as 
"the cramdown provision," Till v. SCS Credit Corp., 541 U.S. 
465, 473, 124 S. Ct. 1951, 158 L. Ed. 2d 787 (2004), and that 
is why Section 1325(a)(5) is a substantive, not just a 
procedural, provision.

Likewise, [*19]  HN15[ ] Section 1325(a)(5)(B) does 
indeed require that a confirmed plan set forth a payment 
schedule for repaying the value of the secured component of 
an undersecured claim. But contrary to the dissenting 
opinion's reasoning, the Supreme Court has recognized that 
the true "power" of Section 1325(a)(5)(B), Rash, 520 U.S. at 
957, lies not in its requirement that the plan provide for 
payment of an allowed claim over a defined period, but rather 
in that it allows "a debtor to strip a secured creditor's lien 
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down to the value of the collateral" and thereby "force a 
secured creditor to accept less than the full value of its claim." 
Nuvell Credit Corp. v. Westfall (In re Westfall), 599 F.3d 498, 
501 (6th Cir. 2010) (emphasis added). Accordingly, Section 
1322(c)(2)'s express reference to Section 1325(a)(5)(B) 
provides strong evidence that Congress intended to authorize 
not just modification of payment schedules—as the dissenting 
opinion maintains—but also modification of claims, including 
through bifurcation and cram down.

In sum, HN16[ ] the plain language of Section 1322(c)(2) 
exempts from Section 1322(b)(2)'s anti-modification 
provision claims based on undersecured homestead mortgages 
for which "the last payment on the original payment schedule 
. . . is due before the date on which the final payment under 
the plan is due," and therefore allows bifurcation of such 
claims into secured and unsecured components.

B.

Because the [*20]  plain language of Section 1322(c)(2) 
authorizes modification of homestead mortgage loans subject 
to that provision, we do not believe that it is proper to rely on 
legislative history to "muddy [the] clear statutory language." 
Milner v. Dep't of Navy, 562 U.S. 562, 572, 131 S. Ct. 1259, 
179 L. Ed. 2d 268 (2011); see also United States v. Hatcher, 
560 F.3d 222, 226 (4th Cir. 2009) (noting that HN17[ ] a 
court may rely on a statute's legislative history "[o]nly if [the 
court] determine[s] that the terms of a statutory provision are 
ambiguous"). For the sake of argument, even if it was proper 
to look to the statute's legislative history, we do not believe 
that the legislative history carries much interpretive weight.

Witt points to two aspects of Section 1322(c)(2)'s legislative 
history as supporting its conclusion that that provision 
authorizes modification of payments, not claims—(1) that the 
legislative history nowhere states that Congress intended to 
overrule Nobelman, notwithstanding that construing Section 
1322(c)(2) as allowing bifurcation and cram down would 
"overrule" Nobelman's holding for the subset of homestead 
mortgages that mature before the end of a plan; and (2) that 
the legislative history is silent as to the modification of 
claims, notwithstanding that it expressly referenced a decision 
dealing with modification of payment schedules.

As to the first contention, it is correct [*21]  that the statute's 
legislative history "makes no mention of the Nobelman 
decision or of any intention to overrule that decision" by 
enacting Section 1322(c)(2). In re Witt, 113 F.3d at 513 
(noting that "[a]lthough the [House Committee] Report 
directly refers to forty cases, including three Supreme Court 
cases, that the Act was intended to overrule, Nobleman is not 
one of them"). According to Witt, "[i]f Congress intended 
such a revolutionary change in the law, . . . it would have 

made clear its intention to do so." Id. (quoting United States v. 
Langley, 62 F.3d 602, 606 (4th Cir. 1995)) (alteration in 
original).

We believe Witt misplaced reliance on the absence of 
discussion of Nobelman in Section 1322(c)(2)'s legislative 
history. To begin, HN18[ ] "silence in the legislative 
history, no matter how clanging, cannot defeat the better 
reading of the text and statutory context." Encino Motorcars, 
LLC v. Navarro, 138 S. Ct. 1134, 1143, 200 L. Ed. 2d 433 
(2018) (citation and quotations omitted). "Even if Congress 
did not foresee all of the applications of [a] statute, that is no 
reason not to give the statutory text a fair reading." Id. 
Therefore, the absence of any discussion of Nobelman in 
Section 1322(c)(2)'s legislative history does not constitute a 
basis for rejecting the plain meaning of that provision, which, 
as explained above, authorizes the modification of claims, not 
just payments. See supra Part II.A. [*22] 

More significantly, Witt's interpretive reliance on the absence 
of any discussion of overruling Nobelman in Section 
1322(c)(2)'s legislative history4 rests on a faulty premise—
that Section 1322(c)(2), in fact, overruled Nobelman's holding 
that "Section 1322(b)(2)[] prohibited a Chapter 13 debtor 
from bifurcating home mortgage debt." In re Witt, 113 F.3d at 
509. But Section 1322(c)(2), as we construe it, does not 
overrule Nobelman.

4 The thrust of the dissenting opinion's reasoning—that Congress 
failed to "enunciate[] with anything like the clarity required" that it 
"intended to totally overrule Nobelman by allowing debtors with 
short-term mortgages to modify the amount of those mortgages 
through stripdown and bifurcation"—also rests on the absence of any 
discussion of overruling Nobelman in Section 1322(c)(2)'s legislative 
history. Post at 38-39. Congress typically enunciates an intent to 
overrule a particular judicial opinion in a statute's legislative history. 
See James Buatti & Richard L. Hasen, Conscious Congressional 
Overriding of the Supreme Court, Gridlock, & Partisan Politics, 93 
Texas L. Rev. See Also 263, 276 (2014) (finding that between 1985 
and 2011 "unmentioned overrides" of judicial statutory construction 
decisions—overrides in which a statute's legislative history did not 
expressly indicate an intent to override a judicial construction of a 
federal statute—typically constituted less than 25% of total 
congressional overrides, and never exceeded 35% of total 
congressional overrides); William N. Eskridge, Jr., Overriding 
Supreme Court Statutory Interpretation Decisions, 101 Yale L.J. 
331, 336-41 (1991). In accordance with that practice—and as Witt 
correctly pointed out—the legislative history for the bankruptcy 
statute that enacted Section 1322(c)(2) expressly identified numerous 
decisions Congress intended to overrule. 113 F.3d at 513. Thus, the 
"clarity" the dissent seeks would have been in the statute's legislative 
history. Simply put, the dissenting opinion follows Witt's use of 
Section 1322(c)(2)'s legislative history to try to create ambiguity in 
the statute's plain language.
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Nobelman construed Section 1322(b)(2), 508 U.S. at 325-26, 
332, and that construction remains untouched and controlling 
by our interpretation of Section 1322(c)(2). HN19[ ] All 
that Section 1322(c)(2) does is exempt a narrow class of 
homestead mortgages—those mortgages for which the final 
payment is due prior to a debtor's last payment on a 
repayment plan—from Section 1322(b)(2)'s reach. See In re 
Eubanks, 219 B.R. at 477 ("Nobelman is not overruled by § 
1322(c)(2)—it is still the law that a mortgage protected from 
modification by § 1322(b)(2) cannot be bifurcated. The 1994 
enactment of § 1322(c)(2) changed the class of mortgages that 
are protected from modification by § 1322(b)(2) without 
overruling any aspect of the Supreme Court's holding in 
Nobelman."). Congress could not have intended to overrule 
Nobelman in enacting Section 1322(c)(2) because that 
provision is premised [*23]  upon Nobelman remaining the 
controlling construction of Section 1322(b)(2). Put simply, 
there would be no need for Congress to exempt mortgages 
covered by Section 1322(c)(2) from Section 1322(b)(2)'s anti-
modification requirement if Congress did not intend for 
Nobelman to continue to set forth the governing construction 
of Section 1322(b)(2). Because Section 1322(c)(2) does not 
"purport to overrule Nobelman, . . . it is no surprise that the 
legislative history does not say it does." In re Mattson, 210 
B.R. at 160.

Witt's and the dissenting opinion's reliance on the legislative 
history's express reference to an opinion dealing with 
modification of payment schedules, without mentioning 
modification of claims, is no more persuasive. It is true that 
the House Committee report stated that the enactment of 
Section 1322(c)(2) would "overrule the result in First 
National Fidelity Corp. v. Perry, 945 F.2d 61 (3d Cir. 1991), 
with respect to mortgages on which the last payment on the 
original payment schedule is due before the date on which the 
final payment under the plan is due." H.R. Rep. No. 103-835, 
at 52 (1994).

In Perry, a creditor obtained a foreclosure judgment following 
the borrower's home-mortgage default. 945 F.2d at 62, 
superseded by statute, Bankruptcy Reform Act of 1994, Pub. 
L. No. 103-394, 108 Stat. 4106. Under relevant state and 
bankruptcy law, the borrower could "redeem his house by 
tendering the full amount due at any time [*24]  . . . until sixty 
days after the order for relief." Id. at 65. Put differently, 
because the foreclosure judgment had been entered, the 
borrower's obligation under the loan accelerated, and, in order 
to keep his home, the borrower was obliged to make a single 
lump sum payment within sixty days. After entry of the 
foreclosure judgment, the borrower filed a Chapter 13 
petition, which proposed paying the foreclosure judgment 
over the life of a multi-year repayment plan, rather than 
within the sixty-day window. Id. at 62, 65. The Third Circuit 

held that in such circumstances payment spreading constituted 
an impermissible "modification" of the creditor's rights, in 
violation of Section 1322(b)(2). Id. at 65.

According to Witt, the Committee Report's reference to Perry 
indicates that Section "1322(c)(2) was only intended to allow 
payments to be stretched out over time; the debtor is still 
required to pay the 'full amount of the allowed secured 
claim.'" In re Witt, 113 F.3d at 512 (emphasis added). The 
dissenting opinion also points to the references to Perry in the 
Section 1322(c)(2)'s legislative history as evidence that 
Congress intended for that provision to authorize modification 
of the timing of payments, but not bifurcation and cram down 
of undersecured claims.

Again, "silence [*25]  in the legislative history . . . cannot 
defeat the better reading of the text and statutory context." 
Encino Motorcars, 138 S. Ct. at 1143. Therefore, the 
legislative history's express reference to payment 
modification—and silence as to claim modification—does not 
provide grounds for ignoring Section 1322(c)(2)'s plain 
language, which authorizes claim modification, as well as 
payment modification. See supra Part II.A. Notably, the type 
of claim at issue in Perry—a single lump sum due and 
payable prior to the borrower's last payment on his proposed 
plan—is the type of homestead mortgage claim governed by 
Section 1322(c)(2). Accordingly, it makes sense that the 
legislative history expressly referenced Perry as it was a 
decision directly impacted by the enactment of Section 
1322(c)(2). And just because Section 1322(c)(2)'s legislative 
history expressly references one form of claim modification—
modifying a bargained-for payment schedule—that in no way 
precludes that provision from allowing other forms of claim 
modification—including the bifurcation of an unsecured 
claim into secured and unsecured components, as Hurlburt 
seeks to do here.5

5 The dissenting opinion also hypothesizes numerous policy reasons 
to support its preferred construction of Section 1322(c)(2). For 
example, the dissenting opinion asserts that the majority opinion's 
construction "favor[s] debtors who happen to have fifty-nine months 
left on their home mortgage over those with sixty-one"; it might 
"lead to mischief in bankruptcy courts" because debtors will have 
"obvious incentives to delay filing" if doing so will allow them to 
exercise the cram down power; or it might "favor wealthy debtors 
over poor ones" because wealthy debtors ordinarily propose plans 
with longer payment terms. Post at 37-38. Not only does the record 
provide no basis to assess the merit of these policy assertions, neither 
does the statute or the legislative history of Section 1322(c)(2) 
provide any indication Congress considered, much less supported, 
these policy rationales. The judiciary's responsibility is to interpret 
statutes in a manner that gives effect to Congress's intent in enacting 
the statute. See Miller v. French, 530 U.S. 327, 337-38, 120 S. Ct. 
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III.

This Court does not overturn its settled precedents lightly. 
Witt, however, runs contrary to HN20[ ] the plain text of 
Section 1322(c)(2), which authorizes modification of 
covered [*26]  homestead mortgage claims, not just 
payments, including bifurcation of undersecured homestead 
mortgages into secured and unsecured components. 
Accordingly, with great respect for the Witt panel and the 
dissenting opinion, we hereby overrule Witt, reverse the 
district court's judgment relying on Witt, and remand this case 
to the district court for further proceedings not inconsistent 
with this opinion.

REVERSED AND REMANDED

Dissent by: WILKINSON

Dissent

WILKINSON, Circuit Judge, with whom KEENAN and 
THACKER, Circuit Judges, join, dissenting:

Congress obviously has the last word on matters of statutory 
interpretation. It can overturn a Supreme Court decision 
interpreting an Act of Congress if it wants. The Supreme 
Court held in Nobelman v. American Savings Bank that 11 
U.S.C. § 1322(b)(2) gives lenders broad protections from 
modifications of their homestead mortgage loans in 
bankruptcy. 508 U.S. 324, 113 S. Ct. 2106, 124 L. Ed. 2d 228 
(1993). It is clear that, by enacting 11 U.S.C. § 1322(c)(2) 
after Nobelman, Congress limited the scope of that decision. 
My disagreement with the majority simply turns on how 
much.

Whereas the majority reads § 1322(c)(2) as completely 
overriding Nobelman with respect to an entire class of 
mortgages, I do not. When Congress exercises its power to 
override a major decision of the Supreme [*27]  Court, it is 
appropriate to expect a modicum of clarity. Because I find 
that clarity lacking here, I am compelled to conclude that § 
1322(c)(2) effected a more limited change to Nobelman, 
allowing debtors to repay their mortgages over the full 
duration of their plan. I thus respectfully dissent.

My dissent rests on a broader point than the particular 

2246, 147 L. Ed. 2d 326 (2000). What the judiciary lacks authority to 
do is "to substitute [its] view of policy for the legislation which has 
been passed by Congress." Fla. Dep't of Revenue v. Piccadilly 
Cafeterias, Inc., 554 U.S. 33, 52, 128 S. Ct. 2326, 171 L. Ed. 2d 203 
(2008) (internal quotation marks and alterations omitted).

bankruptcy provisions at issue, important as those provisions 
are. The majority has arrogated to itself the authority to 
overturn a Supreme Court decision in the absence of any clear 
desire by Congress to do so. This is not healthy. It is not the 
way our judicial system is supposed to work. See Rodriguez 
de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484, 109 
S. Ct. 1917, 104 L. Ed. 2d 526 (1989).

I.

Chapter 13 of the Bankruptcy Code allows debtors to 
reorganize their debts and repay creditors from future income. 
To do so, debtors propose plans normally allocating their next 
three-to-five years of disposable income for confirmation by 
the court. See 11 U.S.C. §§ 1322(d), 1325(b)(4). Section 
1322(b)(2) empowers debtors to propose a plan that will 
"modify the rights of holders of secured claims." There is an 
exception, however, for homestead mortgages, which are 
"claim[s] secured only by a security interest in real property 
that is the debtor's principal residence . . . ." 11 U.S.C. § 
1322(b)(2). That clause, the "anti-modification" [*28]  
provision, gives home mortgage lenders more protection than 
other secured lenders in bankruptcy.

The Nobelman decision interpreted the breadth of the anti-
modification provision. That case, like the present one, 
involved an underwater mortgage where the debtors owed 
more money than their home was worth (in lending terms, the 
mortgage was "undersecured"). Debtors with undersecured 
mortgages may wish to modify the lender's contractual rights 
in any number of ways. Three are relevant here. First, a debtor 
may wish to extend how long he has to repay his mortgage, 
up to the length of the plan. While not changing the amount 
owed, this sort of change gives the debtor more time to make 
payments. Second, a debtor may wish to treat the portion of 
the mortgage that exceeds the value of the home separate 
from the remainder of the mortgage, which is called 
"bifurcation." See 11 U.S.C. 506(a). Third, a debtor may wish 
to reduce the value of the mortgage to the current value of the 
home, which is called "stripdown." See In re Davis, 716 F.3d 
331, 338 (4th Cir. 2013) ("Section 506 has always operated in 
tandem with section 1322(b) to strip liens . . . ."). Bifurcation 
and stripdown both allow a debtor to pay less than he 
otherwise would pay on the mortgage outside bankruptcy.

Nobelman [*29]  interpreted § 1322(b)(2)'s anti-modification 
provision as prohibiting all three forms of modification for 
homestead mortgages. The Court first made clear that debtors 
cannot modify the timing of payments to these creditors, 
noting the lender's protected "right to repayment of the 
principal in monthly installments over a fixed term at 
specified adjustable rates of interest." 508 U.S. at 329; see 
First Nat. Fidelity Corp. v. Perry, 945 F.2d 61, 65-67 (3d Cir. 
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1991) (prohibiting repayment from extending over duration of 
plan). The Court next held that any modification with respect 
to the amount of the secured interest, whether by bifurcation 
or strip-down, was also barred by § 1322(b)(2). Id. at 324, 
325-26. In this way, the anti-modification provision protected 
lenders from changes to the timing or amount of repayment in 
bankruptcy.

One year later, Congress passed and President Clinton signed 
the Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, 
108 Stat. 4106. The Act was not only a bipartisan effort to 
update the Code, but also uncontroversial—it passed both 
chambers of Congress by voice vote. The present case 
involves § 301 of the Act, entitled "Period for Curing Default 
Relating to Principal Residence." 108 Stat. at 4131. That 
section added Bankruptcy Code § 1322(c)(2), which provides:

(c) Notwithstanding [§ 1322(b)(2)] and applicable 
nonbankruptcy law—
. . .
(2) in a case in which the last payment on the original 
payment schedule for a claim secured only by a security 
interest in real property that is the debtor's principal 
residence is due before the date on which the final 
payment under the plan is due, the plan may provide for 
the payment of the claim as modified pursuant to section 
1325(a)(5) of this title.

There can be no doubt that Congress meant for this new 
provision to limit the breadth of Nobelman's holding for 
"short-term" mortgages, where the final payment is due 
before the end of the plan. The majority and I agree that the 
new provision allows modification to [*30]  the timing of 
payments on these mortgages. Our disagreement centers on 
whether § 1322(c)(2) also allows for modifications related to 
the amount that is secured by the home. Or, to speak more 
technically, the question is whether the provision allows the 
other two forms of modification that Nobelman prohibited: 
"bifurcation" and "stripdown."

My friends in the majority pretend that they are not overruling 
Nobelman. See Maj. Op. at 19-20 ("Section 1322(c)(2), as we 
construe it, does not overrule Nobelman."). This is not correct. 
The two holdings do not, under any conceivable view, treat 
short-term mortgages the same way. Nobelman says that a 
debtor like Mr. Hurlburt cannot "give effect to § 506(a)'s 
valuation and bifurcation of secured claims through a Chapter 
13 plan . . . ." 508 U.S. at 332. The majority says the opposite: 
Hurlburt can now give effect to the "bifurcation of 
undersecured homestead mortgages into secured and 
unsecured components." Maj. Op. at 23. The majority's whole 
quarrel with Witt is that Witt left Nobelman intact with respect 
to bifurcation and stripdown of short-term mortgages. See In 

re Witt, 113 F.3d 508 (1997). The majority claims that 
Nobelman remains controlling law in its interpretation of § 
1322(b)(2), but that does nothing to refute the fact that 
its [*31]  reading of § 1322(c)(2) completely upends 
Nobelman's anti-modification ruling as it pertains to a large 
and important class of mortgages. The fact that the majority 
chooses to pretend that it is not overruling Nobelman need not 
lead anyone else to subscribe to its denial of the obvious.

As the majority is willing to read § 1322(c)(2) as overturning 
the Nobelman decision for an entire class of mortgages, it is 
appropriate to ask what sort of clarity we might expect from 
Congress before reaching that dramatic a result. As the Witt 
decision recognized, Congress often responds to decisions 
interpreting federal statutes. In re Witt, 113 F.3d at 513. See 
generally Matthew R. Christiansen & William N. Eskridge, 
Jr., Congressional Overrides of Supreme Court Statutory 
Interpretation Decisions, 1967-2011, 92 Tex. L. Rev. 1317 
(2014). In doing so, Congress is often explicit, noting specific 
decisions in the statutory text or, by its terms, confronting a 
prior holding head on. See Gross v. FBL Fin. Servs., Inc., 557 
U.S. 167, 174, 129 S. Ct. 2343, 174 L. Ed. 2d 119 (2009). 
This sort of inter-branch interaction supports our longstanding 
presumption that Congress enacts new law with an eye 
towards existing interpretive decisions. See United States v. 
Langley, 62 F.3d 602, 605 (4th Cir. 1995) (en banc) 
("Congress is presumed to enact legislation . . . with the 
knowledge of the interpretation that courts have given to 
an [*32]  existing statute.").

The Supreme Court has long acknowledged that this 
presumption has two features. First, it leads us to respect 
Congress's decision to override or endorse a particular 
holding; second, we do not lightly toss aside Supreme Court 
precedents that Congress has not squarely addressed. See 
Smith v. City of Jackson, 544 U.S. 228, 240-41, 125 S. Ct. 
1536, 161 L. Ed. 2d 410 (2005) (rejecting argument that 
congressional disapproval of a holding with respect to one 
statute applied to its holding with respect to another). Taken 
together, the Supreme Court has set forth the presumption that 
when Congress means to override a recent, and highly 
relevant, Court decision, it tells us so. The corollary is that we 
ought not infer such a departure when Congress has not 
clearly evinced a desire to do so.

This presumption has even greater force in contexts, like 
bankruptcy law, where Congress actively polices judicial 
interpretations of substantive statutes. See Zuber v. Allen, 396 
U.S. 168, 185 n.21, 90 S. Ct. 314, 24 L. Ed. 2d 345 (1969) 
("[The] significance [of congressional silence] is greatest 
when the area is one of traditional year-by-year supervision . . 
. where watchdog committees are considering and revising the 
statutory scheme."); see also Christiansen & Eskridge, supra, 
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at 1361-62 (describing active congressional supervision over 
the bankruptcy code and related interpretive decisions). [*33]  
For that reason, the Supreme Court has made clear that courts 
"will not read the Bankruptcy Code to erode past bankruptcy 
practice absent a clear indication that Congress intended such 
a departure." Hamilton v. Lanning, 560 U.S. 505, 517, 130 S. 
Ct. 2464, 177 L. Ed. 2d 23 (2010) (internal quotation marks 
omitted). That is not to say that Congress must use magic 
words or exhibit absolute clarity in order to overcome a 
Supreme Court decision interpreting the Code. Nor does it 
mean that every new law implicitly codifies any tangentially 
related decisions. What it does mean, however, is that 
Congress must exhibit some modest degree of clarity before 
lower courts can adopt a reading of a statute that would 
undermine a significant, on-point Supreme Court precedent.

II.

Applying this simple proposition, I share with my colleagues 
the view that Congress intended debtors to be able to modify 
the timing of their mortgage payments. But I do not believe 
that Congress intended to eviscerate Nobelman altogether, as 
the majority would have it. It is instead my belief that a 
narrower reading of the statute, which would preserve a part 
of Nobelman's holding, is the superior one.

A.

It is clear that Congress meant for § 1322(c)(2) to create an 
exception to Nobelman's prohibition against modifying [*34]  
the timing of loan repayments. Section 1322(c)(2) is all about 
payment timing. The text of § 1322(c)(2) mentions 
"payments" four times, along with extended discussions of 
payment timing. See 11 U.S.C. § 1322(c)(2) ("[I]n a case in 
which the last payment on the original payment schedule for 
a claim secured only by a security interest in real property that 
is the debtor's principal residence is due before the date on 
which the final payment under the plan is due, the plan may 
provide for the payment of the claim as modified pursuant to 
section 1325(a)(5) of this title."). These words have 
significance. They serve as an indication that the section is 
about payment timing and scheduling, not about amounts.

The majority wishes to dismiss these references to payments 
as mere descriptors, arguing that many of those references to 
"payments" describe when a debtor will qualify for treatment 
under § 1322(c)(2). But these references also support the 
understanding advanced in this dissent. Congress limited § 
1322(c)(2)'s application to debtors with short-term mortgages. 
Why limit the freedom to extend loan payments to debtors 
with short-term mortgages? Because debtors with long-term 
mortgages, where payment schedules already extend beyond 
the end of the plan, have no use for the right to [*35]  extend 
payments up to the end of the plan. Paying a long-term 

mortgage over the duration of the plan would actually 
accelerate a long-term mortgage, which is the last thing the 
debtor needs in bankruptcy. Indeed, § 1322(c)(2) allows 
missed payments ("defaults") to be repaid over the duration of 
the plan just like future payments. This puts the rights of 
debtors with short-term mortgages in sync with those of long-
term mortgage holders, who can cure pre-existing defaults 
under § 1322(b)(5). See 11 U.S.C. § 1322(b)(5) ("[T]he plan 
may[,]—. . . (5) notwithstanding [§ 1322(b)(2)], provide for 
the curing of any default within a reasonable time and 
maintenance of payments while the case is pending on any 
unsecured claim or secured claim on which the last payment 
is due after the date on which the final payment under the plan 
is due.").

The relationship between § 1322(c)(2) and § 1325(a)(5), 
which it references, confirms this emphasis on payment 
timing. Just as the text of § 1322(c)(2) focuses on payments 
and timing, so too does § 1325(a)(5), which is a procedural 
section that outlines the conditions under which a court "shall 
confirm a plan." Subsections (5)(A) and (5)(C) provide that 
the court shall approve a plan if the secured claimholder 
consents to it or receives the secured property. Subsection 
(5)(B), the relevant one, allows [*36]  a court to confirm a 
plan where, inter alia, the plan distributes "not less than the 
allowed amount" of the claim "in the form of periodic 
payments . . . in equal monthly amounts." § 1325(a)(5)(B). 
Where § 1322(c)(2) allows debtors to modify payment 
schedules, § 1325(a)(5) describes how exactly to do it. In 
other words, § 1322(c)(2) would allow a mortgage on which 
the final payment would be due in one year to be repaid over 
the full five years of the plan, even though such a schedule 
modification would formerly have run afoul of Nobelman.

Along those same lines, "the title of a statute and the heading 
of a section are tools available for the resolution of a doubt 
about the meaning of a statute." Almendarez-Torres v. United 
States, 523 U.S. 224, 234, 118 S. Ct. 1219, 140 L. Ed. 2d 350 
(1998) (internal quotation marks omitted); see Yates v. United 
States, 135 S. Ct. 1074, 1089-90, 191 L. Ed. 2d 64 (2015) 
(Alito, J., concurring in judgment). The section heading 
relevant to the present case reads: "Period for Curing Default 
Relating to Principal Residence." 108 Stat. at 4131. What the 
text of § 1322(c)(2) makes clear, its section heading, which is 
equally part of the law, leaves no doubt: the provision 
empowers debtors to repay their mortgages over the length of 
the plan. Taken together, the text § 1322(c)(2) and the 
structure of the Code leave me with the conviction that 
Congress clearly intended to overturn Nobelman's holding on 
modifying payment [*37]  timing.

B.

To say that § 1322(c)(2) went beyond modification of 
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payment timing to overturn Nobelman's holdings against 
modifying the amount of repayment, whether by bifurcation 
or stripdown, is a significant further step. Here, it is much less 
clear that Congress intended to act. There were various easy 
ways for Congress to do away entirely with the anti-
modification protection for short-term loans. Congress could 
have specifically referenced bifurcation or stripdown in the 
text of § 1322(c)(2); it could have cited to 506(a), the 
bifurcation provision, just as it cited to § 1325(a)(5); it could 
have directly amended the anti-modification language in § 
1322(b)(2) to not apply to short-term mortgages1 ; or 
Congress could have provided in § 1322(c)(2) that § 
1322(b)(2)'s anti-modification language "does not apply" to 
short-term homestead mortgages.

But Congress did none of those things. It instead used specific 
language: "notwithstanding subsection (b)(2)" the debtor can 
do one particular thing—namely, "provide for the payment of 
the claim" under the modified payment scheduling described 
in § 1325(a)(5). There is little reason to believe that Congress 
intended [*38]  that narrow and specific language to open the 
door to the broad modification of mortgage loans in the 
manner the majority envisions.

The presumption in favor of respecting a Supreme Court 
decision is a strong one. Rather than honor that presumption, 
the majority chooses to go thrashing in the weeds. The 
majority advances several arguments in support of 
overturning Nobelman for short-term mortgages. None is 
persuasive. First, the majority argues that the phrase 
"'notwithstanding subsection (b)(2)' is a plain statement that 
subsection (b)(2)'s prohibition on the modification of loans 
secured only by an interest in a debtor's primary residence 
does not have any application to the class of claims that fall 
under § 1322(c)(2)." Maj. Op. at 14 (quoting In re Paschen, 
296 F.3d 1203, 1207 (11th Cir. 2002) (internal alterations 
omitted)). This argument rests on the premise that allowing 
one type of modification to a short-term mortgage implicitly 
allows all forms of modification. But specific exceptions do 
not ordinarily render general rules meaningless. Section 
1322(b)(5), for example, uses similar prefatory language: 
"notwithstanding paragraph (2) of this subsection [i.e. § 
1322(b)(2)]," plans may modify long-term mortgages by 

1 For example, § 1322(b)(2) could have been directly amended to add 
the following italicized language: the plan may "modify the rights of 
holders of secured claims, other than a claim secured only by a 
security interest in real property that is the debtor's principal 
residence on which the last payment on the original payment 
schedule is due after the date on which the final payment under the 
plan is due . . . ." This amendment would unquestionably have 
removed any barrier against modification of short-term mortgages 
imposed by Nobelman or § 1322(b)(2).

curing defaults "within a reasonable time." No one has 
suggested that subsection (b)(5)'s prefatory language "is a 
plain [*39]  statement" that the anti-modification provision 
"does not have any application to the class of claims that fall 
under § 1322[(b)(5)]." The same must be true of subsection 
(c)(2)'s prefatory language, which simply makes clear that 
subsection (c)(2) provides a specific exception to the general 
anti-modification provision.

The second argument pressed by the majority turns on the 
language, "the plan may provide for the payment of the claim 
as modified pursuant to section 1325(a)(5)." 11 U.S.C. § 
1322(c)(2). As the majority sees it, the phrase "as modified 
pursuant to section 1325(a)(5)" modifies only the word 
"claim," rather than the complete phrase "payment of the 
claim." Maj. Op. at 13. To the majority, this matters because 
it suggests that § 1322(c)(2) must allow for any change to a 
"claim" that could possibly be approved under § 1325(a)(5). 
If, on the other hand, the reference to § 1325(a)(5) simply 
speaks to the "payment of the claim," it would align with the 
narrower reading, which reads (c)(2) as allowing changes 
only to payment timing. My colleagues in the majority, just 
like the Eleventh Circuit before them, rely on the so-called 
"rule of the last antecedent" to support the broader approach. 
Maj. Op. at 11-14; see, e.g., id. at 13 (citing In re Paschen, 
296 F.3d at 1208-09).

But that argument misapplies the rule of the last antecedent. 
First off, the rule [*40]  ordinarily applies to lists. For 
example, in the phrase "cats, dogs, or gerbils that are brown," 
the "that are brown" limitation would only apply to gerbils. 
The language would thus encompass a white cat, just not a 
white gerbil. Without a list, § 1322(c)(2) falls outside the 
usual scope of the rule of the last antecedent. And under any 
circumstances, the rule does not require the mechanical 
reading of only the single word before the modifying 
provision. Instead, "[t]he rule [of the last antecedent] provides 
that a limiting clause or phrase should ordinarily be read as 
modifying only the noun or phrase that it immediately 
follows." Lockhart v. United States, 136 S. Ct. 958, 962, 194 
L. Ed. 2d 48 (2016) (internal quotation marks and alterations 
omitted; emphasis added). The majority attempts to isolate 
one word—"claim"—which would be fine, of course, if that 
word were not integrally part of the phrase—"payment of the 
claim." Here, "as modified pursuant to section 1325(a)(5)" 
immediately follows the phrase "payment of the claim," so the 
rule of the last antecedent comfortably supports the reading 
that only payments (of the claim) can be modified. See 11 
U.S.C. § 1322(c)(2).

Finally, the majority attempts to use the statutory reference to 
§ 1325(a)(5) to bootstrap any form of modification that could 
conceivably be included [*41]  in a Chapter 13 plan into the 
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language of § 1322(c)(2). See Maj. Op. at 15-18. My 
colleagues' argument boils down to the contention that 
"[s]ection 1325(a)(5)(B) . . . allows 'a debtor to strip a secured 
creditor's lien down to the value of the collateral . . . .'" Maj. 
Op. at 17 (quoting In re Westfall, 599 F.3d 498, 501 (6th Cir. 
2010)). But the stripdown power does not come from § 
1325(a)(5). We have instead held that "section 506 has 
always operated in tandem with section 1322(b) to strip liens . 
. . ." In re Davis, 716 F.3d at 338. Similarly, "[s]ection 506(a) 
is used in conjunction with § 1322 to allow . . . bifurcation[] 
of a secured creditor's claim . . . ." In re Birmingham, 846 
F.3d 88, 93 (4th Cir. 2017). There is little reason to believe 
that, in referencing § 1325(a)(5), Congress actually meant to 
give debtors powers under § 506(a) and § 1322(b).

It is of course true that § 1325(a)(5), as an omnipresent 
procedural provision for all Chapter 13 plans, applies to plans 
that provide for bifurcation or stripdown. But it is equally true 
that § 1325(a)(5) can be applied without allowing a debtor to 
bifurcate or stripdown an undersecured claim. See Tidewater 
Fin. Co. v. Kenney, 531 F.3d 312, 315-21 (4th Cir. 2008) 
(applying § 1325(a)(5) to an undersecured car loan without 
allowing for bifurcation). Since the procedure in § 1325(a)(5) 
works with or without bifurcation and stripdown, § 
1322(c)(2)'s clear emphasis on payments and timing counsel 
in favor of reading the reference to § 1325(a)(5) to allow 
debtors to take advantage [*42]  of the payment scheduling 
provisions in that section rather than assuming, as does the 
majority, that debtors can also utilize powers from provisions 
found elsewhere in the Code.2

2 The majority attempts to mash together separate procedural steps 
within the term "cram down." See Maj. Op. at 15-17. Obtaining 
relief under Chapter 13 of the bankruptcy code requires two 
important steps. First, "[t]he debtor shall file a plan," 11 U.S.C. § 
1321, with the contents described in § 1322. Second, after a plan has 
been filed, "the court shall confirm a plan if" it satisfies conditions 
outlined in § 1325. Section 1325(a)(5)(B) provides that a court can 
approve a plan that involves "cram down," which occurs when a 
secured claim is bifurcated, repaid over the course of a plan, and 
eventually stripped down to the value of the secured property. See 
Associates Commercial Corp. v. Rash, 520 U.S. 953, 117 S. Ct. 
1879, 138 L. Ed. 2d 148 (1997). But before § 1325 comes into play, 
the debtor must first propose a plan that applies both bifurcation and 
stripdown to a secured claim. The authority to do so comes from 
elsewhere in the code. See In re Birmingham, 846 F.3d at 93 
(bifurcation); In re Davis, 716 F.3d at 338 (stripdown).

The debtor in Rash, for instance, could propose a plan involving 
bifurcation and stripdown of a security interest in his truck under § 
506(a) and § 1322(b) because the anti-modification holding in 
Nobelman plainly did not apply to trucks. With that plan properly 
proposed, the bankruptcy court could then confirm the plan if it 
satisfied § 1325(a)(5)(B). But this case involves a homestead 

C.

The majority would like to believe that its interpretation of § 
1322(c)(2) is a "narrow" one. Maj. Op. at 3, 10, 20. But its 
interpretation applies to the huge class of short-term 
mortgages, and to mortgages that will inevitably become 
short-term mortgages as they near the end of their original 
payment schedule. This broad interpretation not only lacks 
clear support in the text, but will introduce new problems into 
the Code. For example, under the majority's view, a debtor 
whose final mortgage payment will be due on the fifty-ninth 
month of a sixty-month plan can keep his home by paying far 
less than he owes on the mortgage. But a debtor whose final 
payment will be due on the sixty-first month will be forced to 
repay every penny. Why favor debtors who happen to have 
fifty-nine months left on their home mortgage over those with 
sixty-one? The majority does not even attempt to provide an 
answer. There is no reason to think that Congress rested a 
matter of great consequence on something truly 
arbitrary. [*43]  And once again, the distinction is perfectly 
understandable under the superior interpretation: § 1322(c)(2) 
allows timing modifications for only those short-term 
mortgages that would actually benefit from it.

It is also easy to see how today's decision will lead to 
mischief in bankruptcy courts. Debtors have some measure of 
control over whether their mortgage will qualify as a short-
term one. Debtors near the margins will have obvious 
incentives to delay filing for bankruptcy or stall proceedings 
until their final mortgage payment is less than sixty months 
away. That is, after all, the key to avoid paying the full 
amount owed on the mortgage under the majority's view.

Worse yet, these consequences will fall hardest on lower-
income debtors. Plans proposed by lower-income debtors, by 
default, cannot last for more than three years. See 11 U.S.C. 
1322(d). Wealthier debtors, on the other hand, ordinarily 
propose plans that last five years. See id.; 11 U.S.C. § 
1325(b)(4)(A)(ii). Under the majority's interpretation, then, a 
low-income debtor with a four-year mortgage will ordinarily 
be required to pay every dollar he owes on that mortgage 
(because the final payment on the mortgage will be after the 
end of a three-year plan). Conversely, a high-income [*44]  
debtor with the same mortgage can pay less than the full 
amount (because the final mortgage payment will be before 
the end of a five-year plan). This is not to say that Congress 
cannot favor wealthy debtors over poor ones or rest matters of 
importance on arbitrary distinctions—it can—but the oddity 

mortgage, not a truck. Nobelman's anti-modification holding 
prohibits debtors with homestead mortgages, quite separately from § 
1325(a)(5)(B), from proposing a plan that would bifurcate or 
stripdown those claims in the first place.
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of these results suggests that Congress did not intend § 
1322(c)(2) to so thoroughly disrupt pre-existing bankruptcy 
law as interpreted by Nobelman.

Putting it all together, I am persuaded that Congress acted 
clearly in peeling back Nobelman's prohibition against 
modifying the timing of mortgage repayment. But I remain 
unconvinced that Congress also intended to totally overrule 
Nobelman by allowing debtors with short-term mortgages to 
modify the amount of those mortgages through stripdown or 
bifurcation. When interpreting a bankruptcy provision in light 
of pre-existing precedent, that clarity makes all the difference.

The majority asserts that this dissent's position rests on 
"legislative history." Maj. Op. at 18-23. It somehow believes 
that by uttering the dread words "legislative history" it can 
inoculate itself from its refusal to consider evidence that fails 
to serve its purposes. See Hamilton, 560 U.S. at 517. Contrary 
to [*45]  the majority's assertions, the dissent has nothing to 
do with legislative history. The inference to be drawn is not 
from the absence of some reference to Nobelman in a House 
or Senate Report; it is about the lack of modest clarity in the 
statute's own text.

To be sure, I think the interpretation of the text advanced in 
this dissent is the better one. But I do not rest upon that point; 
I rest instead upon the view that the majority's opposing 
interpretation of the statutory text has not been enunciated 
with anything like the clarity required to upset the Nobelman 
holding.

III.

There can be no doubt that this is an issue of practical 
importance. The better interpretation of § 1322(c)(2) allows 
debtors to cure defaults and extend payments over the 
duration of a plan. In some cases, debtors will have several 
extra years to repay mortgages that they are currently unable 
to afford. This benefit is especially meaningful for debtors 
who face unusually large payments in the near future. One 
example includes debtors with balloon-payment mortgages, 
which require "a lump-sum payment of the outstanding 
balance" at some point in time. Balloon-Payment Mortgage, 
Black's Law Dictionary (10th ed. 2014).

Similarly, [*46]  the great majority of mortgages have come 
to include acceleration clauses, which "require[] the debtor to 
pay off the balance sooner than the due date if some specified 
event occurs, such as failure to pay an installment . . . ." 
Acceleration Clause, Black's Law Dictionary (10th ed. 2014); 
see Delebreau v. Bayview Loan Servicing, LLC, 680 F.3d 
412, 413-17 (4th Cir. 2012) (discussing acceleration clauses 
in home mortgages). Debtors in bankruptcy are uniquely 
vulnerable to acceleration clauses, as a single missed payment 

can sometimes cause the entire mortgage balance to become 
due. These sorts of mortgage instruments can push otherwise 
responsible borrowers toward bankruptcy because of one 
bounced check. The interpretation advanced herein empowers 
debtors with short-term mortgages to dig out from 
acceleration clauses and balloon payments over the course of 
the plan, just as Congress intended. For those homeowners, 
the opportunity to stretch payments over a 3-5 year plan, 
instead of paying every dime up front, can make all the 
difference. And in explicitly addressing the timing and 
scheduling of payments, § 1322(c)(2) alleviates a set of 
problems that borrowers all too commonly face.

Indeed, two years before Nobelman, the Third Circuit had 
already interpreted § 1322(b)(2) to prohibit a debtor from 
paying [*47]  off a mortgage over the duration of his plan. 
Perry, 945 F.2d at 65-67. That very case was a subject of 
public discourse during the time period when the 1994 
Bankruptcy Reform Act became law. See H.R. Rep. No. 103-
835, at 52 (discussing Perry); S. Rep. No. 103-168, at 51 
(same). Far from an empty reading, Congress' enactment of § 
1322(c)(2) provided debtors with a concrete and meaningful 
benefit that was unquestionably a matter of public discussion 
when the statutory language was added to the Bankruptcy 
Code.

That said, the majority's interpretation has the salutary effect 
of providing even more relief to debtors, many of whom have 
been hurt by unforeseen circumstances outside of their 
control. Home ownership lies at the heart of the American 
Dream. No one wishes to snatch it just as people have begun 
to realize it. The ability to stay in your home by reducing how 
much you have to pay on your mortgage is a big deal for 
bankrupt homeowners. In this case, for example, Mr. Hurlburt 
may be able to use bifurcation to avoid foreclosure by giving 
Ms. Black payments worth only $41,132.19, instead of the 
$180,971.72 that under the loan documents he currently owes. 
That change likely represents the difference between keeping 
his [*48]  home in bankruptcy, or not.

These undoubted benefits, however, come at a cost. Lenders 
are not blind to the effects of bankruptcy, and when the Code 
allows debtors to pay less than they owe in bankruptcy, 
lenders adjust accordingly. One empirical study has suggested 
that the Nobelman decision, which protected mortgage loans 
from modification, resulted in a three percent reduction in 
interest rates and a one percent increase in mortgage approval 
rates. See Wenli Li et al., Using Bankruptcy to Reduce 
Foreclosures: Does Strip-Down of Mortgages Affect the 
Supply of Mortgage Credit?, at 14 (Nat'l Bureau of Econ. 
Research, Working Paper No. w19952, 2014). Our prior 
decision in Witt accordingly protected potential borrowers 
from more expensive and restrictive lending practices, in line 
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with the purpose of the anti-modification clause in the first 
place: "to encourage the flow of capital into the home lending 
market." Nobelman, 508 U.S. at 332 (Stevens, J., concurring). 
Extending new forms of relief to debtors, as does the 
majority, may make it more difficult and costlier to secure a 
home mortgage, especially for young and hardworking 
families trying to experience the joys (and headaches) of 
home ownership for the [*49]  first time. Loan officers are 
acutely sensitive to risk, and those confronted with the 
prospect of bifurcation and stripdown of the amounts owed 
under mortgage contracts will inevitably tilt loan approvals to 
more affluent (and less risky) applicants. Home ownership is 
the very essence of opportunity in this country, and this 
decision may result in less of it.

Ultimately, these trade-offs between protecting those in 
bankruptcy and encouraging a free-flow of capital for 
potential homeowners bottom out on a policy debate. I 
venture into this terrain only to show that, in light of unclear 
language, there are valid policy considerations on both sides. 
It is ultimately Congress's province to strike the "delicate 
balance" between the various interests in bankruptcy. Midland 
Funding, LLC v. Johnson, 137 S. Ct. 1407, 1415, 197 L. Ed. 
2d 790 (2017) (internal quotation marks omitted). Bankruptcy 
is a field rife with unintended consequences when that 
"delicate balance" is disturbed.

We know how Congress struck that balance under the Code as 
interpreted by Nobelman. In areas with established precedent, 
we should respect the existing balance when Congress does 
not clearly wish to alter it. This does not mean that Congress 
must be crystal clear. Such a requirement would 
diminish [*50]  the legislature's ability to reach compromises: 
Congress is a body with many members, and a little fuzziness 
may be necessary to come to an agreement. But that need 
does not obviate the presumption that Congress must speak 
with some modest clarity when nullifying on-point statutory 
Supreme Court precedents, particularly those in fields where 
Congress has its ear to the ground and casts an active eye. See 
Hamilton, 560 U.S. at 517.

The statutory text here supports a straightforward conclusion. 
Congress crafted a compromise that allowed debtors the time 
and space to get back on their feet without writing down debt 
to an extent that will restrict the flow of capital to prospective 
homebuyers. The majority runs far out in front of the statutory 
language. It charges forward without a note of caution and 
without a hint of doubt. The most basic task of judging is to 
understand when certitude is warranted and when certitude is 
perilous. The majority and I answer that question very 
differently today.

In recognition of Congress's clarity and its undoubted 

supremacy in matters of statutory interpretation, I agree that 
Nobelman's disallowance of modification as to the timing of 
loan repayments can no longer stand. In recognition [*51]  of 
the absence of that same clarity in the face of obvious 
Supreme Court precedent, I believe that Nobelman's reading 
of § 1322(b)(2) to prohibit bifurcation and stripdown remains 
good law. Overruling a Supreme Court decision in toto on the 
basis of what is, at best, an ambiguous congressional 
expression is not a course I am prepared to take. For the 
above reasons, I respectfully dissent.

End of Document
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Core Terms

trademark, rights, license, licensee, counterparty, provisions, 
terminate, license agreement, damages, executory contract, 
intellectual property, bankruptcy court, survive, marks, 
licensor’s, contracts, dealer, leases, claim for damages, copier, 
contractual right, law firm, constitutes, patent, moot, general 
rule, postrejection, obligations, provides, breach of contract

Case Summary

Overview
HOLDINGS: [1]-The case was not moot because the licensee 
presented a claim for money damages arising from its 
inability to use the trademarks between the time the debtor 
rejected the licensing agreement and its scheduled expiration 
date, and none of the debtor's arguments so clearly precluded 
recovery as to make the case moot; [2]-The debtor's rejection 
of the trademark licensing agreement could not revoke the 
license and did not deprive the licensee of its rights to use the 
trademark because, under 11 U.S.C.S. § 365, a debtor’s 
rejection of an executory contract in bankruptcy had the same 
effect as a breach outside bankruptcy. Such an act could not 

rescind rights that the contract previously granted.

Outcome
Judgment reversed and case remanded. 8-1 Decision; 1 
concurrence; 1 dissent.

LexisNexis® Headnotes

Bankruptcy Law > ... > Executory Contracts & 
Unexpired Leases > Powers to Assume & 
Reject > Executory Contracts

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN1[ ]  Executory Contracts

Section 365 of the Bankruptcy Code enables a debtor to reject 
any executory contract—meaning a contract that neither party 
has finished performing. 11 U.S.C.S. § 365(a). The section 
further provides that a debtor’s rejection of a contract under 
that authority constitutes a breach of such contract. § 365(g).

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Reorganizations

HN2[ ]  Contents of Estate

Chapter 11 of the Bankruptcy Code sets out a framework for 
reorganizing a bankrupt business. 11 U.S.C.S. §§ 1101-1174. 
The filing of a petition creates a bankruptcy estate consisting 
of all the debtor’s assets and rights. 11 U.S.C.S. § 541. The 
estate is the pot out of which creditors’ claims are paid. It is 
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administered by either a trustee or the debtor itself. 11 
U.S.C.S. §§ 1101, 1107.

Bankruptcy Law > ... > Executory Contracts & 
Unexpired Leases > Powers to Assume & 
Reject > Executory Contracts

HN3[ ]  Executory Contracts

Section 365(a) of the Bankruptcy Code provides that a trustee 
or debtor, subject to the court’s approval, may assume or 
reject any executory contract. 11 U.S.C.S. § 365(a). A 
contract is executory if performance remains due to some 
extent on both sides. Such an agreement represents both an 
asset (the debtor’s right to the counterparty’s future 
performance) and a liability (the debtor’s own obligations to 
perform). Section 365(a) enables the debtor (or its trustee), 
upon entering bankruptcy, to decide whether the contract is a 
good deal for the estate going forward. If so, the debtor will 
want to assume the contract, fulfilling its obligations while 
benefiting from the counterparty’s performance. But if not, 
the debtor will want to reject the contract, repudiating any 
further performance of its duties. The bankruptcy court will 
generally approve that choice, under the deferential business 
judgment rule.

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN4[ ]  Rejections

According to 11 U.S.C.S. § 365(g), the rejection of an 
executory contract constitutes a breach of such contract. The 
counterparty thus has a claim against the estate for damages 
resulting from the debtor’s nonperformance. But such a claim 
is unlikely to ever be paid in full. That is because the debtor’s 
breach is deemed to occur immediately before the date of the 
filing of the bankruptcy petition, rather than on the actual 
post-petition rejection date. § 365(g)(1). By thus giving the 
counterparty a pre-petition claim, § 365(g) places that party in 
the same boat as the debtor’s unsecured creditors, who in a 
typical bankruptcy may receive only cents on the dollar.

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN5[ ]  Rejections

Several provisions in 11 U.S.C.S. § 365 state that a 

counterparty to specific kinds of agreements may keep 
exercising contractual rights after a debtor’s rejection. For 
example, § 365(h) provides that if a bankrupt landlord rejects 
a lease, the tenant need not move out; instead, she may stay 
and pay rent (just as she did before) until the lease term 
expires. Section 365(n) sets out a similar rule for some types 
of intellectual property licenses: If the debtor-licensor rejects 
the agreement, the licensee can continue to use the property 
(typically, a patent), so long as it makes whatever payments 
the contract demands.

Civil Procedure > Preliminary 
Considerations > Justiciability > Mootness

HN6[ ]  Mootness

A court may dismiss a case for being moot only if it is 
impossible for a court to grant any effectual relief whatever to 
the plaintiff assuming it prevails.

Civil Procedure > Remedies > Damages > Monetary 
Damages

Civil Procedure > Preliminary 
Considerations > Justiciability > Mootness

HN7[ ]  Monetary Damages

Claims for money damages, if at all plausible, ensure a live 
controversy. For better or worse, nothing so shows a 
continuing stake in a dispute’s outcome as a demand for 
dollars and cents. A case is not moot so long as a claim for 
monetary relief survives. Ultimate recovery on that demand 
may be uncertain or even unlikely for any number of reasons. 
But that is of no moment. If there is any chance of money 
changing hands, the plaintiff’s suit remains live.

Civil Procedure > Preliminary 
Considerations > Justiciability > Mootness

HN8[ ]  Mootness

Compliance with a judicial decision does not moot a case if it 
remains possible to undo the effects of compliance, as through 
compensation.

Bankruptcy Law > Administrative Powers > Executory 
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Contracts & Unexpired Leases > Rejections

HN9[ ]  Rejections

What is the effect of a debtor’s (or trustee’s) rejection of a 
contract under Section 365 of the Bankruptcy Code? The 
courts of appeals have offered two starkly different answers. 
According to one view, a rejection has the same consequence 
as a contract breach outside bankruptcy: It gives the 
counterparty a claim for damages, while leaving intact the 
rights the counterparty has received under the contract. 
According to the other view, a rejection (except in a few 
spheres) has more the effect of a contract rescission in the 
non-bankruptcy world: Though also allowing a damages 
claim, the rejection terminates the whole agreement along 
with all rights it conferred. The U.S. Supreme Court holds 
that both 11 U.S.C.S. § 365’s text and fundamental principles 
of bankruptcy law command the first, rejection-as-breach 
approach. The Supreme Court rejects the competing claim 
that by specifically enabling the counterparties in some 
contracts to retain rights after rejection, Congress showed that 
it wanted the counterparties in all other contracts to lose their 
rights. Rejection of a contract—any contract—in bankruptcy 
operates not as a rescission but as a breach.

Business & Corporate 
Compliance > ... > Breach > Contracts Law > Breach

Bankruptcy Law > ... > Executory Contracts & 
Unexpired Leases > Powers to Assume & 
Reject > Executory Contracts

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN10[ ]  Breach

11 U.S.C.S. § 365(a) gives a debtor the option, subject to 
court approval, to assume or reject any executory contract. 
And § 365(g) describes what rejection means. Rejection 
constitutes a breach of an executory contract, deemed to occur 
immediately before the date of the filing of the petition. Or 
said more pithily, a rejection is a breach. And breach is 
neither a defined nor a specialized bankruptcy term. It means 
in the Bankruptcy Code what it means in contract law outside 
bankruptcy. Congress generally meant for the Bankruptcy 
Code to incorporate the established meaning of terms that 
have accumulated settled meaning.

Bankruptcy Law > ... > Executory Contracts & 

Unexpired Leases > Powers to Assume & 
Reject > Executory Contracts

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

Business & Corporate Compliance > ... > Trademark 
Law > Conveyances > Licenses

HN11[ ]  Executory Contracts

11 U.S.C.S. § 365(a) and (g) speak broadly, to any executory 
contracts. Many licensing agreements involving trademarks or 
other property are of that kind. The licensor not only grants a 
license, but provides associated goods or services during its 
term; the licensee pays continuing royalties or fees. If the 
licensor breaches the agreement outside bankruptcy (barring 
any special contract term or state law), the breach does not 
revoke the license or stop the licensee from doing what it 
allows. And because rejection constitutes a breach, § 365(g), 
the same consequences follow in bankruptcy. The debtor can 
stop performing its remaining obligations under the 
agreement. But the debtor cannot rescind the license already 
conveyed. So the licensee can continue to do whatever the 
license authorizes.

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN12[ ]  Contents of Estate

11 U.S.C.S. § 365 reflects a general bankruptcy rule: The 
estate cannot possess anything more than the debtor itself did 
outside bankruptcy. 11 U.S.C.S. § 541(a)(1), which defines 
the estate to include the interests of the debtor in property. 
Whatever limitations on the debtor’s property apply outside of 
bankruptcy apply inside of bankruptcy as well. A debtor’s 
property does not shrink by happenstance of bankruptcy, but 
it does not expand, either. So if the not-yet debtor was subject 
to a counterparty’s contractual right (say, to retain a copier or 
use a trademark), so too is the trustee or debtor once the 
bankruptcy petition has been filed. The rejection-as-breach 
rule (but not the rejection-as-rescission rule) ensures that 
result. By insisting that the same counterparty rights survive 
rejection as survive breach, the rule prevents a debtor in 
bankruptcy from recapturing interests it had given up.
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Bankruptcy Law > ... > Examiners, Officers & 
Trustees > Duties & Functions > Capacities & Roles

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN13[ ]  Capacities & Roles

The Bankruptcy Code aims to make reorganizations possible. 
But it does not permit anything and everything that might 
advance that goal. 11 U.S.C.S. § 365 provides a debtor with a 
powerful tool: Through rejection, the debtor can escape all of 
its future contract obligations, without having to pay much of 
anything in return. But in allowing rejection of those 
contractual duties, § 365 does not grant the debtor an 
exemption from all the burdens that generally applicable 
law—whether involving contracts or trademarks—imposes on 
property owners. 28 U.S.C.S. § 959(b), which requires a 
trustee to manage the estate in accordance with applicable 
law. Nor does § 365 relieve the debtor of the need, against the 
backdrop of that law, to make economic decisions about 
preserving the estate’s value—such as whether to invest the 
resources needed to maintain a trademark. In thus delineating 
the burdens that a debtor may and may not escape, Congress 
also weighed (among other things) the legitimate interests and 
expectations of the debtor’s counterparties.

Bankruptcy Law > ... > Executory Contracts & 
Unexpired Leases > Powers to Assume & 
Reject > Executory Contracts

Bankruptcy Law > Administrative Powers > Executory 
Contracts & Unexpired Leases > Rejections

HN14[ ]  Executory Contracts

Under 11 U.S.C.S. § 365, a debtor’s rejection of an executory 
contract in bankruptcy has the same effect as a breach outside 
bankruptcy. Such an act cannot rescind rights that the contract 
previously granted.

Syllabus

 [*881]  Petitioner Mission Product Holdings, Inc., entered 
into a contract with Respondent Tempnology, LLC, which 
gave Mission a license to use Tempnology’s trademarks in 
connection with the distribution of certain clothing and 
accessories. Tempnology filed for Chapter 11 bankruptcy and 
sought to reject its agreement with Mission. Section 365 of the 
Bankruptcy Code enables a debtor to “reject any executory 

contract”—meaning a contract that neither party has finished 
performing. 11 U. S. C. §365(a). It further provides that 
rejection “constitutes a breach of such contract.” §365(g). The 
Bankruptcy Court approved Tempnology’s rejection and 
further held that the rejection terminated Mission’s rights to 
use Tempnology’s trademarks. The Bankruptcy Appellate 
Panel reversed, relying on Section 365(g)’s statement that 
rejection “constitutes a breach” to hold that rejection does not 
terminate rights that would survive a breach of contract 
outside bankruptcy. The First Circuit rejected the Panel’s 
judgment and reinstated the Bankruptcy Court’s decision.

Held:

1. This case is not moot. Mission presents a plausible claim 
for money damages arising from its inability to use 
Tempnology’s [**2]  trademarks, which is sufficient to 
preserve a live controversy. See Chafin v. Chafin, 568 U.S. 
165, 172, 133 S. Ct. 1017, 185 L. Ed. 2d 1. Tempnology’s 
various arguments that Mission is not entitled to damages do 
not so clearly preclude recovery as to render this case moot. 
Pp. 6-7.

2. A debtor’s rejection of an executory contract under Section 
365 of the Bankruptcy Code has the same effect as a breach of 
that contract outside bankruptcy. Such an act cannot rescind 
rights that the contract previously granted. Pp. 7-16.

(a) Section 365(g) provides that rejection “constitutes a 
breach.” And “breach” is neither a defined nor a specialized 
bankruptcy term—it means in the Code what it means in 
contract law outside bankruptcy. See Field v. Mans, 516 U.S. 
59, 69, 116 S. Ct. 437, 133 L. Ed. 2d 351. Outside bankruptcy, 
a licensor’s breach cannot revoke continuing rights given to a 
counterparty under a contract (assuming no special contract 
term or state law). And because rejection “constitutes a 
breach,” the same result must follow from rejection in 
bankruptcy. In preserving a counterparty’s rights, Section 365 
reflects the general bankruptcy rule that the estate cannot 
possess anything more than the debtor did outside bankruptcy. 
See Board of Trade of Chicago v. Johnson, 264 U.S. 1, 15, 44 
S. Ct. 232, 68 L. Ed. 533. And conversely, allowing rejection 
to rescind a counterparty’s rights would circumvent the 
Code’s stringent limits on “avoidance” actions—the 
exceptional [**3]  cases in which debtors may unwind pre-
bankruptcy transfers that undermine the bankruptcy process. 
See, e.g., §548(a). Pp. 8-12.

(b) Tempnology’s principal counterargument rests on a 
negative inference drawn from provisions of Section 365 
identifying categories of contracts under which a counterparty 
may retain specified rights after rejection.  [*882]  See 
§§365(h), (i), (n). Tempnology argues that these provisions 
indicate that the ordinary consequence of rejection must be 
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something different—i.e., the termination of contractual rights 
previously granted. But that argument offers no account of 
how to read Section 365(g) (rejection “constitutes a breach”) 
to say essentially its opposite. And the provisions 
Tempnology treats as a reticulated scheme of exceptions each 
emerged at a different time and responded to a discrete 
problem—as often as not, correcting a judicial ruling of just 
the kind Tempnology urges.

Tempnology’s remaining argument turns on how the special 
features of trademark law may affect the fulfillment of the 
Code’s goals. Unless rejection terminates a licensee’s right to 
use a trademark, Tempnology argues, a debtor must choose 
between monitoring the goods sold under a license or risking 
the loss of its trademark, either of [**4]  which would impede 
a debtor’s ability to reorganize. But the distinctive features of 
trademarks do not persuade this Court to adopt a construction 
of Section 365 that will govern much more than trademark 
licenses. And Tempnology’s plea to facilitate reorganizations 
cannot overcome what Section 365(a) and (g) direct. In 
delineating the burdens a debtor may and may not escape, 
Section 365’s edict that rejection is breach expresses a more 
complex set of aims than Tempnology acknowledges. Pp. 12-
16.

879 F. 3d 389, reversed and remanded.

Counsel: Danielle Spinelli argued the cause for petitioner.

Zachary D. Tripp argued the cause for the United States, as 
amicus curiae.

Douglas Hallward-Driemeier argued the cause for 
respondent.

Judges: Kagan, J., delivered the opinion of the Court, in 
which Roberts, C. J., and Thomas, Ginsburg, Breyer, Alito, 
Sotomayor, and Kavanaugh, JJ., joined. Sotomayor, J., filed a 
concurring opinion. Gorsuch, J., filed a dissenting opinion.

Opinion by: KAGAN

Opinion

Justice Kagan delivered the opinion of the Court.

HN1[ ] Section 365 of the Bankruptcy Code enables a 
debtor to “reject any executory contract”—meaning a contract 
that neither party has finished performing. 11 U. S. C. 
§365(a). The section further provides that a debtor’s rejection 

of a contract under that authority “constitutes a breach of such 
contract.” §365(g). 

Today we consider the meaning of those provisions in the 
context of a trademark licensing agreement. The question is 
whether the debtor-licensor’s rejection of that contract 
deprives [**5]  the licensee of its rights to use the trademark. 
We hold it does not. A rejection breaches a contract but does 
not rescind it. And that means all the rights that would 
ordinarily survive a contract breach, including those conveyed 
here, remain in place.

I

This case arises from a licensing agreement gone wrong. 
Respondent Tempnology, LLC, manufactured clothing and 
accessories designed to stay cool when used in exercise. It 
marketed those products under the brand name “Coolcore,” 
using trademarks (e.g., logos and labels) to distinguish the 
gear from other athletic apparel. In 2012, Tempnology entered 
into a contract with petitioner Mission Product Holdings, Inc. 
See App. 203-255. The agreement gave Mission  [*883]  an 
exclusive license to distribute certain Coolcore products in the 
United States. And more important here, it granted Mission a 
non-exclusive license to use the Coolcore trademarks, both in 
the United States and around the world. The agreement was 
set to expire in July 2016. But in September 2015, 
Tempnology filed a petition for Chapter 11 bankruptcy. And 
it soon afterward asked the Bankruptcy Court to allow it to 
“reject” the licensing agreement. §365(a). 

HN2[ ] Chapter 11 of the Bankruptcy Code [**6]  sets out a 
framework for reorganizing a bankrupt business. See §§1101-
1174. The filing of a petition creates a bankruptcy estate 
consisting of all the debtor’s assets and rights. See §541. The 
estate is the pot out of which creditors’ claims are paid. It is 
administered by either a trustee or, as in this case, the debtor 
itself. See §§1101, 1107.

HN3[ ] Section 365(a) of the Code provides that a “trustee 
[or debtor], subject to the court’s approval, may assume or 
reject any executory contract.” §365(a). A contract is 
executory if “performance remains due to some extent on 
both sides.” NLRB v. Bildisco & Bildisco, 465 U.S. 513, 522, 
n. 6, 104 S. Ct. 1188, 79 L. Ed. 2d 482 (1984) (internal 
quotation marks omitted). Such an agreement represents both 
an asset (the debtor’s right to the counterparty’s future 
performance) and a liability (the debtor’s own obligations to 
perform). Section 365(a) enables the debtor (or its trustee), 
upon entering bankruptcy, to decide whether the contract is a 
good deal for the estate going forward. If so, the debtor will 
want to assume the contract, fulfilling its obligations while 
benefiting from the counterparty’s performance. But if not, 
the debtor will want to reject the contract, repudiating any 
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further performance of its duties. The bankruptcy court will 
generally approve that choice, under the deferential 
“business [**7]  judgment” rule. Id., at 523, 104 S. Ct. 1188, 
79 L. Ed. 2d 482.

HN4[ ] According to Section 365(g), “the rejection of an 
executory contract[ ] constitutes a breach of such contract.” 
As both parties here agree, the counterparty thus has a claim 
against the estate for damages resulting from the debtor’s 
nonperformance. See Brief for Petitioner 17, 19; Brief for 
Respondent 30-31. But such a claim is unlikely to ever be 
paid in full. That is because the debtor’s breach is deemed to 
occur “immediately before the date of the filing of the 
[bankruptcy] petition,” rather than on the actual post-petition 
rejection date. §365(g)(1). By thus giving the counterparty a 
pre-petition claim, Section 365(g) places that party in the 
same boat as the debtor’s unsecured creditors, who in a 
typical bankruptcy may receive only cents on the dollar. See 
Bildisco, 465 U.S., at 531-532, 104 S. Ct. 1188, 79 L. Ed. 2d 
482 (noting the higher priority of post-petition claims). 

In this case, the Bankruptcy Court (per usual) approved 
Tempnology’s proposed rejection of its executory licensing 
agreement with Mission. See App. to Pet. for Cert. 83-84. 
That meant, as laid out above, two things on which the parties 
agree. First, Tempnology could stop performing under the 
contract. And second, Mission could assert (for whatever it 
might be worth) a pre-petition claim in the [**8]  bankruptcy 
proceeding for damages resulting from Tempnology’s 
nonperformance. 

But Tempnology thought still another consequence ensued, 
and it returned  [*884]  to the Bankruptcy Court for a 
declaratory judgment confirming its view. According to 
Tempnology, its rejection of the contract also terminated the 
rights it had granted Mission to use the Coolcore trademarks. 
Tempnology based its argument on a negative inference. See 
Motion in No. 15-11400 (Bkrtcy. Ct. NH), pp. 9-14. HN5[ ] 
Several provisions in Section 365 state that a counterparty to 
specific kinds of agreements may keep exercising contractual 
rights after a debtor’s rejection. For example, Section 365(h) 
provides that if a bankrupt landlord rejects a lease, the tenant 
need not move out; instead, she may stay and pay rent (just as 
she did before) until the lease term expires. And still closer to 
home, Section 365(n) sets out a similar rule for some types of 
intellectual property licenses: If the debtor-licensor rejects the 
agreement, the licensee can continue to use the property 
(typically, a patent), so long as it makes whatever payments 
the contract demands. But Tempnology pointed out that 
neither Section 365(n) nor any similar provision covers 
trademark licenses. So, it reasoned, in that [**9]  sort of 
contract a different rule must apply: The debtor’s rejection 
must extinguish the rights that the agreement had conferred 

on the trademark licensee. The Bankruptcy Court agreed. See 
In re Tempnology, LLC, 541 B. R. 1 (Bkrtcy. Ct. NH 2015). It 
held, relying on the same “negative inference,” that 
Tempnology’s rejection of the licensing agreement revoked 
Mission’s right to use the Coolcore marks. Id., at 7. 

The Bankruptcy Appellate Panel reversed, relying heavily on 
a decision of the Court of Appeals for the Seventh Circuit 
about the effects of rejection on trademark licensing 
agreements. See In re Tempnology, LLC, 559 B. R. 809, 820-
823 (Bkrtcy. App. Panel CA1 2016); Sunbeam Products, Inc. 
v. Chicago Am. Mfg., LLC, 686 F. 3d 372, 376-377 (CA7 
2012). Rather than reason backward from Section 365(n) or 
similar provisions, the Panel focused on Section 365(g)’s 
statement that rejection of a contract “constitutes a breach.” 
Outside bankruptcy, the court explained, the breach of an 
agreement does not eliminate rights the contract had already 
conferred on the non-breaching party. See 559 B. R., at 820. 
So neither could a rejection of an agreement in bankruptcy 
have that effect. A rejection “convert[s]” a “debtor’s 
unfulfilled obligations” to a pre-petition damages claim. Id., 
at 822 (quoting Sunbeam, 686 F. 3d, at 377). But it does not 
“terminate the contract” or “vaporize[ ]” the counterparty’s 
rights. 559 B. R., at 820, 822 (quoting Sunbeam, 686 F. 3d, at 
377). Mission could thus continue to use the Coolcore 
trademarks. 

But the [**10]  Court of Appeals for the First Circuit rejected 
the Panel’s and Seventh Circuit’s view, and reinstated the 
Bankruptcy Court decision terminating Mission’s license. See 
In re Tempnology, LLC, 879 F. 3d 389 (2018). The majority 
first endorsed that court’s inference from Section 365(n) and 
similar provisions. It next reasoned that special features of 
trademark law counsel against allowing a licensee to retain 
rights to a mark after the licensing agreement’s rejection. 
Under that body of law, the majority stated, the trademark 
owner’s “[f]ailure to monitor and exercise [quality] control” 
over goods associated with a trademark “jeopardiz[es] the 
continued validity of [its] own trademark rights.” Id., at 402. 
So if (the majority continued) a licensee  [*885]  can keep 
using a mark after an agreement’s rejection, the licensor will 
need to carry on its monitoring activities. And according to 
the majority, that would frustrate “Congress’s principal aim in 
providing for rejection”: to “release the debtor’s estate from 
burdensome obligations.” Ibid. (internal quotation marks 
omitted). Judge Torruella dissented, mainly for the Seventh 
Circuit’s reasons. See id., at 405-407.

We granted certiorari to resolve the division between the First 
and Seventh Circuits. 586 U.S. ___, 139 S. Ct. 397, 202 L. Ed. 
2d 309 (2018). We now affirm the Seventh’s reasoning and 
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reverse the [**11]  decision below. 1

II

Before reaching the merits, we pause to consider 
Tempnology’s claim that this case is moot. Under settled law, 
HN6[ ] we may dismiss the case for that reason only if “it is 
impossible for a court to grant any effectual relief whatever” 
to Mission assuming it prevails. Chafin v. Chafin, 568 U.S. 
165, 172, 133 S. Ct. 1017, 185 L. Ed. 2d 1 (2013) (internal 
quotation marks omitted). That demanding standard is not met 
here.

Mission has presented a claim for money damages—
essentially lost profits—arising from its inability to use the 
Coolcore trademarks between the time Tempnology rejected 
the licensing agreement and its scheduled expiration date. See 
Reply Brief 22, and n. 8. HN7[ ] Such claims, if at all 
plausible, ensure a live controversy. See Memphis Light, Gas 
& Water Div. v. Craft, 436 U.S. 1, 8-9, 98 S. Ct. 1554, 56 L. 
Ed. 2d 30 (1978). For better or worse, nothing so shows a 
continuing stake in a dispute’s outcome as a demand for 
dollars and cents. See 13C C. Wright, A. Miller & E. Cooper, 
Federal Practice and Procedure §3533.3, p. 2 (3d ed. 2008) 
(Wright & Miller) (“[A] case is not moot so long as a claim 
for monetary relief survives”). Ultimate recovery on that 
demand may be uncertain or even unlikely for any number of 
reasons, in this case as in others. But that is of no moment. If 
there is any chance of money changing hands, Mission’s suit 
remains [**12]  live. See Chafin, 568 U.S., at 172, 133 S. Ct. 
1017, 185 L. Ed. 2d 1.

Tempnology makes a flurry of arguments about why Mission 
is not entitled to damages, but none so clearly precludes 
recovery as to make this case moot. First, Tempnology 
contends that Mission suffered no injury because it “never 
used the trademark[s] during [the post-rejection] period.” 
Brief for Respondent 24; see Tr. of Oral Arg. 33. But that gets 
things backward. Mission’s non-use of the marks during that 
time is precisely what gives rise to its damages claim; had it 
employed the marks, it would not have lost any profits. So 
next, Tempnology argues that Mission’s non-use was its own 
“choice,” for which damages cannot lie. See id., at 26. But 
recall that the Bankruptcy Court held that Mission could not 
use the marks after rejection (and its decision remained in 

1 In its briefing before this Court, Mission contends that its exclusive 
distribution rights survived the licensing agreement’s rejection for 
the same reason as its trademark rights did. See Brief for Petitioner 
40-44; supra, at 2. But the First Circuit held that Mission had waived 
that argument, see 879 F. 3d, at 401, and we have no reason to doubt 
that conclusion. Our decision thus affects only Mission’s trademark 
rights.

effect through the  [*886]  agreement’s expiration). See 
supra, at 4. And although (as Tempnology counters) the court 
issued “no injunction,” Brief for Respondent 26, that 
difference does not matter: Mission need not have flouted a 
crystal-clear ruling and courted yet more legal trouble to 
preserve its claim. Cf. 13B Wright & Miller §3533.2.2, at 852 
(HN8[ ] “[C]ompliance [with a judicial decision] does not 
moot [a case] if it remains possible to undo the effects [**13]  
of compliance,” as through compensation). So last, 
Tempnology claims that it bears no blame (and thus should 
not have to pay) for Mission’s injury because all it did was 
“ask[ ] the court to make a ruling.” Tr. of Oral Arg. 34-35. 
But whether Tempnology did anything to Mission amounting 
to a legal wrong is a prototypical merits question, which no 
court has addressed and which has no obvious answer. That 
means it is no reason to find this case moot.

And so too for Tempnology’s further argument that Mission 
will be unable to convert any judgment in its favor to hard 
cash. Here, Tempnology notes that the bankruptcy estate has 
recently distributed all of its assets, leaving nothing to satisfy 
Mission’s judgment. See Brief for Respondent 27. But courts 
often adjudicate disputes whose “practical impact” is unsure 
at best, as when “a defendant is insolvent.” Chafin, 568 U.S., 
at 175, 133 S. Ct. 1017, 185 L. Ed. 2d 1. And Mission notes 
that if it prevails, it can seek the unwinding of prior 
distributions to get its fair share of the estate. See Reply Brief 
23. So although this suit “may not make [Mission] rich,” or 
even better off, it remains a live controversy—allowing us to 
proceed. Chafin, 568 U.S., at 176, 133 S. Ct. 1017, 185 L. Ed. 
2d 1.

III

HN9[ ] What is the effect of a debtor’s (or trustee’s) 
rejection of [**14]  a contract under Section 365 of the 
Bankruptcy Code? The parties and courts of appeals have 
offered us two starkly different answers. According to one 
view, a rejection has the same consequence as a contract 
breach outside bankruptcy: It gives the counterparty a claim 
for damages, while leaving intact the rights the counterparty 
has received under the contract. According to the other view, 
a rejection (except in a few spheres) has more the effect of a 
contract rescission in the non-bankruptcy world: Though also 
allowing a damages claim, the rejection terminates the whole 
agreement along with all rights it conferred. Today, we hold 
that both Section 365’s text and fundamental principles of 
bankruptcy law command the first, rejection-as-breach 
approach. We reject the competing claim that by specifically 
enabling the counterparties in some contracts to retain rights 
after rejection, Congress showed that it wanted the 
counterparties in all other contracts to lose their rights. And 
we reject an argument for the rescission approach turning on 
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the distinctive features of trademark licenses. Rejection of a 
contract—any contract—in bankruptcy operates not as a 
rescission but as a breach.

A

We start with the text of the Code’s principal [**15]  
provisions on rejection—and find that it does much of the 
work. As noted earlier, HN10[ ] Section 365(a) gives a 
debtor the option, subject to court approval, to “assume or 
reject any executory contract.” See supra, at 2. And Section 
365(g) describes what rejection  [*887]  means. Rejection 
“constitutes a breach of [an executory] contract,” deemed to 
occur “immediately before the date of the filing of the 
petition.” See supra, at 3. Or said more pithily for current 
purposes, a rejection is a breach. And “breach” is neither a 
defined nor a specialized bankruptcy term. It means in the 
Code what it means in contract law outside bankruptcy. See 
Field v. Mans, 516 U.S. 59, 69, 116 S. Ct. 437, 133 L. Ed. 2d 
351 (1995) (Congress generally meant for the Bankruptcy 
Code to “incorporate the established meaning” of “terms that 
have accumulated settled meaning” (internal quotation marks 
omitted)). So the first place to go in divining the effects of 
rejection is to non-bankruptcy contract law, which can tell us 
the effects of breach.

Consider a made-up executory contract to see how the law of 
breach works outside bankruptcy. A dealer leases a 
photocopier to a law firm, while agreeing to service it every 
month; in exchange, the firm commits to pay a monthly fee. 
During the lease term, the dealer decides to stop servicing the 
machine, [**16]  thus breaching the agreement in a material 
way. The law firm now has a choice (assuming no special 
contract term or state law). The firm can keep up its side of 
the bargain, continuing to pay for use of the copier, while 
suing the dealer for damages from the service breach. Or the 
firm can call the whole deal off, halting its own payments and 
returning the copier, while suing for any damages incurred. 
See 13 R. Lord, Williston on Contracts §39:32, pp. 701-702 
(4th ed. 2013) (“[W]hen a contract is breached in the course 
of performance, the injured party may elect to continue the 
contract or refuse to perform further”). But to repeat: The 
choice to terminate the agreement and send back the copier is 
for the law firm. By contrast, the dealer has no ability, based 
on its own breach, to terminate the agreement. Or otherwise 
said, the dealer cannot get back the copier just by refusing to 
show up for a service appointment. The contract gave the law 
firm continuing rights in the copier, which the dealer cannot 
unilaterally revoke.

And now to return to bankruptcy: If the rejection of the 
photocopier contract “constitutes a breach,” as the Code says, 
then the same results should follow (save for one [**17]  twist 
as to timing). Assume here that the dealer files a Chapter 11 

petition and decides to reject its agreement with the law firm. 
That means, as above, that the dealer will stop servicing the 
copier. It means, too, that the law firm has an option about 
how to respond—continue the contract or walk away, while 
suing for whatever damages go with its choice. (Here is where 
the twist comes in: Because the rejection is deemed to occur 
“immediately before” bankruptcy, the firm’s damages suit is 
treated as a pre-petition claim on the estate, which will likely 
receive only cents on the dollar. See supra, at 3.) And most 
important, it means that assuming the law firm wants to keep 
using the copier, the dealer cannot take it back. A rejection 
does not terminate the contract. When it occurs, the debtor 
and counterparty do not go back to their pre-contract 
positions. Instead, the counterparty retains the rights it has 
received under the agreement. As after a breach, so too after a 
rejection, those rights survive.

All of this, it will hardly surprise you to learn, is not just 
about photocopier [*888]  leases. HN11[ ] Sections 365(a) 
and (g) speak broadly, to “any executory contract[s].” Many 
licensing agreements involving trademarks or other [**18]  
property are of that kind (including, all agree, the 
Tempnology-Mission contract). The licensor not only grants a 
license, but provides associated goods or services during its 
term; the licensee pays continuing royalties or fees. If the 
licensor breaches the agreement outside bankruptcy (again, 
barring any special contract term or state law), everything said 
above goes. In particular, the breach does not revoke the 
license or stop the licensee from doing what it allows. See, 
e.g., Sunbeam, 686 F. 3d, at 376 (“Outside of bankruptcy, a 
licensor’s breach does not terminate a licensee’s right to use 
[the licensed] intellectual property”). And because rejection 
“constitutes a breach,” §365(g), the same consequences 
follow in bankruptcy. The debtor can stop performing its 
remaining obligations under the agreement. But the debtor 
cannot rescind the license already conveyed. So the licensee 
can continue to do whatever the license authorizes.

In preserving those rights, HN12[ ] Section 365 reflects a 
general bankruptcy rule: The estate cannot possess anything 
more than the debtor itself did outside bankruptcy. See Board 
of Trade of Chicago v. Johnson, 264 U.S. 1, 15, 44 S. Ct. 232, 
68 L. Ed. 533 (1924) (establishing that principle); §541(a)(1) 
(defining the estate to include the “interests of the debtor in 
property” (emphasis added)). As one [**19]  bankruptcy 
scholar has put the point: Whatever “limitation[s] on the 
debtor’s property [apply] outside of bankruptcy[ ] appl[y] 
inside of bankruptcy as well. A debtor’s property does not 
shrink by happenstance of bankruptcy, but it does not expand, 
either.” D. Baird, Elements of Bankruptcy 97 (6th ed. 2014). 
So if the not-yet debtor was subject to a counterparty’s 
contractual right (say, to retain a copier or use a trademark), 
so too is the trustee or debtor once the bankruptcy petition has 
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been filed. The rejection-as-breach rule (but not the rejection-
as-rescission rule) ensures that result. By insisting that the 
same counterparty rights survive rejection as survive breach, 
the rule prevents a debtor in bankruptcy from recapturing 
interests it had given up.

And conversely, the rejection-as-rescission approach would 
circumvent the Code’s stringent limits on “avoidance” 
actions—the exceptional cases in which trustees (or debtors) 
may indeed unwind pre-bankruptcy transfers that undermine 
the bankruptcy process. The most notable example is for 
fraudulent conveyances—usually, something-for-nothing 
transfers that deplete the estate (and so cheat creditors) on the 
eve of bankruptcy. See [**20]  §548(a). A trustee’s avoidance 
powers are laid out in a discrete set of sections in the Code, 
see §§544-553, far away from Section 365. And they can be 
invoked in only narrow circumstances—unlike the power of 
rejection, which may be exercised for any plausible economic 
reason. See, e.g., §548(a) (describing the requirements for 
avoiding fraudulent transfers); supra, at 2-3. If trustees (or 
debtors) could use rejection to rescind previously granted 
interests, then rejection would become functionally equivalent 
to avoidance. Both, that is, would roll back a prior transfer. 
And that result would subvert everything the Code does to 
keep avoidances cabined—so they do not threaten the rule 
that the  [*889]  estate can take only what the debtor 
possessed before filing. Again, then, core tenets of bankruptcy 
law push in the same direction as Section 365’s text: 
Rejection is breach, and has only its consequences.

B

Tempnology’s main argument to the contrary, here as in the 
courts below, rests on a negative inference. See Brief for 
Respondent 33-41; supra, at 3-4. Several provisions of 
Section 365, Tempnology notes, “identif[y] categories of 
contracts under which a counterparty” may retain specified 
contract rights “notwithstanding rejection.” Brief for 
Respondent 34. Sections 365(h) and (i) make clear [**21]  
that certain purchasers and lessees of real property and 
timeshare interests can continue to exercise rights after a 
debtor has rejected the lease or sales contract. See §365(h)(1) 
(real-property leases); §365(i) (real-property sales contracts); 
§§365(h)(2), (i) (timeshare interests). And Section 365(n) 
similarly provides that licensees of some intellectual 
property—but not trademarks—retain contractual rights after 
rejection. See §365(n); §101(35A); supra, at 4. Tempnology 
argues from those provisions that the ordinary consequence of 
rejection must be something different—i.e., the termination, 
rather than survival, of contractual rights previously granted. 
Otherwise, Tempnology concludes, the statute’s “general 
rule” would “swallow the exceptions.” Brief for Respondent 
19.

But that argument pays too little heed to the main provisions 
governing rejection and too much to subsidiary ones. On the 
one hand, it offers no account of how to read Section 365(g) 
(recall, rejection “constitutes a breach”) to say essentially its 
opposite (i.e., that rejection and breach have divergent 
consequences). On the other hand, it treats as a neat, 
reticulated scheme of “narrowly tailored exception[s],” id., at 
36 (emphasis deleted), what history reveals to be anything 
but. Each of the provisions [**22]  Tempnology highlights 
emerged at a different time, over a span of half a century. See, 
e.g., 52 Stat. 881 (1938) (real-property leases); §1(b), 102 
Stat. 2538 (1988) (intellectual property). And each responded 
to a discrete problem—as often as not, correcting a judicial 
ruling of just the kind Tempnology urges. See Andrew, 
Executory Contracts in Bankruptcy, 59 U. Colo. L. Rev. 845, 
911-912, 916-919 (1988) (identifying judicial decisions that 
the provisions overturned); compare, e.g., In re Sombrero 
Reef Club, Inc., 18 B. R. 612, 618-619 (Bkrtcy. Ct. SD Fla. 
1982), with, e.g., §§365(h)(2), (i). Read as generously as 
possible to Tempnology, this mash-up of legislative 
interventions says nothing much of anything about the content 
of Section 365(g)’s general rule. Read less generously, it 
affirmatively refutes Tempnology’s rendition. As one 
bankruptcy scholar noted after an exhaustive review of the 
history: “What the legislative record [reflects] is that 
whenever Congress has been confronted with the 
consequences of the [view that rejection terminates all 
contractual rights], it has expressed its disapproval.” Andrew, 
59 U. Colo. L. Rev., at 928. On that account, Congress 
enacted the provisions, as and  [*890]  when needed, to 
reinforce or clarify the general rule that contractual rights 
survive rejection. 2

Consider more closely, for example, Congress’s enactment of 
Section 365(n), which addresses certain intellectual [**23]  
property licensing agreements. No one disputes how that 
provision came about. In Lubrizol Enterprises v. Richmond 
Metal Finishers, the Fourth Circuit held that a debtor’s 
rejection of an executory contract worked to revoke its grant 
of a patent license. See 756 F. 2d 1043, 1045-1048 (1985). In 
other words, Lubrizol adopted the same rule for patent 

2 At the same time, Congress took the opportunity when drafting 
those provisions to fill in certain details, generally left to state law, 
about the post-rejection relationship between the debtor and 
counterparty. See, e.g., Andrew, Executory Contracts in Bankruptcy, 
59 U. Colo. L. Rev. 845, 903, n. 200 (1988) (describing Congress’s 
addition of subsidiary rules for real property leases in Section 
365(h)); Brief for United States as Amicus Curiae 29 (noting that 
Congress similarly set out detailed rules for patent licenses in 
Section 365(n)). The provisions are therefore not redundant of 
Section 365(g): Each sets out a remedial scheme embellishing on or 
tweaking the general rejection-as-breach rule.
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licenses that the First Circuit announced for trademark 
licenses here. Congress sprang into action, drafting Section 
365(n) to reverse Lubrizol and ensure the continuation of 
patent (and some other intellectual property) licensees’ rights. 
See 102 Stat. 2538 (1988); S. Rep. No. 100-505, pp. 2-4 
(1988) (explaining that Section 365(n) “corrects [Lubrizol’s] 
perception” that “Section 365 was ever intended to be a 
mechanism for stripping innocent licensee[s] of rights”). As 
Tempnology highlights, that provision does not cover 
trademark licensing agreements, which continue to fall, along 
with most other contracts, within Section 365(g)’s general 
rule. See Brief for Respondent 38. But what of that? Even put 
aside the claim that Section 365(n) is part of a pattern—that 
Congress whacked Tempnology’s view of rejection wherever 
it raised its head. See supra, at 13. Still, Congress’s 
repudiation of Lubrizol for patent contracts does not show any 
intent to ratify that decision’s [**24]  approach for almost all 
others. Which is to say that no negative inference arises. 
Congress did nothing in adding Section 365(n) to alter the 
natural reading of Section 365(g)—that rejection and breach 
have the same results.

Tempnology’s remaining argument turns on the way special 
features of trademark law may affect the fulfillment of the 
Code’s goals. Like the First Circuit below, Tempnology here 
focuses on a trademark licensor’s duty to monitor and 
“exercise quality control over the goods and services sold” 
under a license. Brief for Respondent 20; see supra, at 5. 
Absent those efforts to keep up quality, the mark will 
naturally decline in value and may eventually become 
altogether invalid. See 3 J. McCarthy, Trademarks and Unfair 
Competition §18:48, pp. 18-129, 18-133 (5th ed. 2018). So 
(Tempnology argues) unless rejection of a trademark 
licensing agreement terminates the licensee’s rights to use the 
mark, the debtor will have to choose between expending 
scarce resources on quality control and risking the loss of a 
valuable asset. See Brief for Respondent 59. “Either choice,” 
Tempnology concludes, “would impede a [debtor’s] ability to 
reorganize,” thus “undermining a fundamental purpose of the 
Code.” Id., at 59-60. 

 [*891]  To begin with, that [**25]  argument is a mismatch 
with Tempnology’s reading of Section 365. The argument is 
trademark-specific. But Tempnology’s reading of Section 365 
is not. Remember, Tempnology construes that section to mean 
that a debtor’s rejection of a contract terminates the 
counterparty’s rights “unless the contract falls within an 
express statutory exception.” Id., at 27-28; see supra, at 12. 
That construction treats trademark agreements identically to 
most other contracts; the only agreements getting different 
treatment are those falling within the discrete provisions just 
discussed. And indeed, Tempnology could not have 
discovered, however hard it looked, any trademark-specific 

rule in Section 365. That section’s special provisions, as all 
agree, do not mention trademarks; and the general provisions 
speak, well, generally. So Tempnology is essentially arguing 
that distinctive features of trademarks should persuade us to 
adopt a construction of Section 365 that will govern not just 
trademark agreements, but pretty nearly every executory 
contract. However serious Tempnology’s trademark-related 
concerns, that would allow the tail to wag the Doberman.

And even putting aside that incongruity, Tempnology’s plea 
to facilitate trademark licensors’ reorganizations cannot 
overcome [**26]  what Sections 365(a) and (g) direct. HN13[

] The Code of course aims to make reorganizations 
possible. But it does not permit anything and everything that 
might advance that goal. See, e.g., Florida Dept. of Revenue 
v. Piccadilly Cafeterias, Inc., 554 U.S. 33, 51, 128 S. Ct. 
2326, 171 L. Ed. 2d 203 (2008) (observing that in enacting 
Chapter 11, Congress did not have “a single purpose,” but 
“str[uck] a balance” among multiple competing interests 
(internal quotation marks omitted)). Here, Section 365 
provides a debtor like Tempnology with a powerful tool: 
Through rejection, the debtor can escape all of its future 
contract obligations, without having to pay much of anything 
in return. See supra, at 3. But in allowing rejection of those 
contractual duties, Section 365 does not grant the debtor an 
exemption from all the burdens that generally applicable 
law—whether involving contracts or trademarks—imposes on 
property owners. See 28 U. S. C. §959(b) (requiring a trustee 
to manage the estate in accordance with applicable law). Nor 
does Section 365 relieve the debtor of the need, against the 
backdrop of that law, to make economic decisions about 
preserving the estate’s value—such as whether to invest the 
resources needed to maintain a trademark. In thus delineating 
the burdens that a debtor may and may not escape, Congress 
also weighed (among other things) the legitimate interests and 
expectations [**27]  of the debtor’s counterparties. The 
resulting balance may indeed impede some reorganizations, of 
trademark licensors and others. But that is only to say that 
Section 365’s edict that rejection is breach expresses a more 
complex set of aims than Tempnology acknowledges. 

IV

For the reasons stated above, we hold that HN14[ ] under 
Section 365, a debtor’s rejection of an executory contract in 
bankruptcy has the same effect as a breach outside 
bankruptcy. Such an act cannot rescind rights that the contract 
previously granted. Here, that construction of Section 365 
 [*892]  means that the debtor-licensor’s rejection cannot 
revoke the trademark license.

We accordingly reverse the judgment of the Court of Appeals 
and remand the case for further proceedings consistent with 
this opinion.
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It is so ordered.

Concur by: SOTOMAYOR

Concur

Justice Sotomayor, concurring.

I agree with the Court that a debtor’s choice to reject an 
executory contact under 11 U. S. C. §365(a) functions as a 
breach of the contract rather than unwinding the rejected 
contract as if it never existed. Ante, at 8-10. This result 
follows from traditional bankruptcy principles and from the 
general rule set out in §365(g) of the Bankruptcy Code. I also 
agree that no specific aspects of trademark law compel a 
contrary rule that equates rejection with [**28]  rescission. I 
therefore join the Court’s opinion in full. I write separately to 
highlight two potentially significant features of today’s 
holding.

First, the Court does not decide that every trademark licensee 
has the unfettered right to continue using licensed marks 
postrejection. The Court granted certiorari to decide whether 
rejection “terminates rights of the licensee that would survive 
the licensor’s breach under applicable nonbankruptcy law.” 
Pet. for Cert. i. The answer is no, for the reasons the Court 
explains. But the baseline inquiry remains whether the 
licensee’s rights would survive a breach under applicable 
nonbankruptcy law. Special terms in a licensing contract or 
state law could bear on that question in individual cases. See 
ante, at 9-10; Brief for American Intellectual Property Law 
Association as Amicus Curiae 20-25 (discussing examples of 
contract terms that could potentially lead a bankruptcy court 
to limit licensee rights postrejection).

Second, the Court’s holding confirms that trademark 
licensees’ postrejection rights and remedies are more 
expansive in some respects than those possessed by licensees 
of other types of intellectual property. Those variances 
stem [**29]  from §365(n), one of several subject-specific 
provisions in the Bankruptcy Code that “embellis[h] on or 
twea[k]” the general rejection rule. Ante, at 13, n. 2. Section 
365(n)—which applies to patents, copyrights, and four other 
types of intellectual property, but not to trademarks, 
§101(35A)—alters the general rejection rule in several 
respects. For example, a covered licensee that chooses to 
retain its rights postrejection must make all of its royalty 
payments; the licensee has no right to deduct damages from 
its payments even if it otherwise could have done so under 
nonbankruptcy law. §365(n)(2)(C)(i). This provision and 
others in §365(n) mean that the covered intellectual property 
types are governed by different rules than trademark licenses.

Although these differences may prove significant for 
individual licensors and licensees, they do not alter the 
outcome here. The Court rightly rejects Tempnology’s 
argument that the presence of §365(n) changes what §365(g) 
says. As the Senate Report accompanying §365(n) explained, 
the bill did not “address or intend any  [*893]  inference to be 
drawn concerning the treatment of executory contracts” under 
§365’s general rule. S. Rep. No. 100-505, p. 5 (1988); see 
ante, at 14. To the extent trademark licensees are treated 
differently [**30]  from licensees of other forms of 
intellectual property, that outcome leaves Congress with the 
option to tailor a provision for trademark licenses, as it has 
repeatedly in other contexts. See ante, at 13-14.

With these observations, I join the Court’s opinion.

Dissent by: GORSUCH

Dissent

Justice Gorsuch, dissenting.

This Court is not in the business of deciding abstract 
questions, no matter how interesting. Under the Constitution, 
our power extends only to deciding “Cases” and 
“Controversies” where the outcome matters to real parties in 
the real world. Art. III, §2. Because it’s unclear whether we 
have anything like that here, I would dismiss the petition as 
improvidently granted.

This case began when Mission licensed the right to use certain 
of Tempnology’s trademarks. After Tempnology entered 
bankruptcy, it sought and won from a bankruptcy court an 
order declaring that Mission could no longer use those 
trademarks. On appeal and now in this Court, Mission seeks a 
ruling that the bankruptcy court’s declaration was wrong. But 
whoever is right about that, it isn’t clear how it would make a 
difference: After the bank-ruptcy court ruled, the license 
agreement expired by its own terms, so nothing we might say 
here could restore [**31]  Mission’s ability to use 
Tempnology’s trademarks.

Recognizing that its original case seems to have become 
moot, Mission attempts an alternative theory in briefing 
before us. Now Mission says that if it prevails here it will, on 
remand, seek money damages from Tempnology’s estate for 
the profits it lost when, out of respect for the bankruptcy 
court’s order, it refrained from using the trademarks while its 
license still existed.

But it’s far from clear whether even this theory can keep the 
case alive. A damages claim “suffices to avoid mootness only 
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if viable,” which means damages must at least be “legally 
available for [the alleged] wrong.” 13C C. Wright, A. Miller, 
& E. Cooper, Federal Practice and Procedure §3533.3, p. 22 
(3d ed. 2008). Yet, as far as Mission has told us, Tempnology 
did nothing that could lawfully give rise to a damages claim. 
After all, when Tempnology asked the bankruptcy court to 
issue a declaratory ruling on a question of law, it was 
exercising its protected “First Amendment right to petition the 
Government for redress of grievances.” Bill Johnson’s 
Restaurants, Inc. v. NLRB, 461 U.S. 731, 741, 103 S. Ct. 
2161, 76 L. Ed. 2d 277 (1983). And petitioning a court 
normally isn’t an actionable wrong that can give rise to a 
claim for damages. Absent a claim of malice (which [**32]  
Mission hasn’t suggested would have any basis here), the 
ordinary rule is that “‘no action lies against a party for resort 
to civil courts’” or for “the assertion of a legal argument.” 
Lucsik v. Board of Ed. of Brunswick City School Dist., 621 F. 
2d 841, 842 (CA6 1980) (per curiam); see, e.g., W. R. Grace 
& Co. v. Rubber Workers, 461 U.S. 757, 770, n. 14, 103 S. Ct. 
2177, 76 L. Ed. 2d 298 (1983); Russell v. Farley, 105 U.S. 
433, 437-438, 26 L. Ed. 1060 (1882).

 [*894]  Maybe Mission’s able lawyers will conjure 
something better on remand. But, so far at least, the company 
hasn’t come close to articulating a viable legal theory on 
which a claim for damages could succeed. And where our 
jurisdiction is so much in doubt, I would decline to proceed to 
the merits. If the legal questions here are of sufficient 
importance, a live case presenting them will come along soon 
enough; there is no need to press the bounds of our 
constitutional authority to reach them today.

End of Document
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