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Chapter 13 Newsletter - 1st Quarter 2010 
 
1. New “No Look Budget” 
 

Please find attached an updated “No Look Budget” which the Chapter 13 office 
put into effect on March 1, 2010. When filing Chapter 13 plans in Akron, if the amounts 
listed on the debtor’s budget are at or below the amounts listed on the “No Look Budget” 
the Chapter 13 Trustee will ask for no further documentation or explanation. If the 
amounts on the debtor’s budget are greater than the amounts on the “No Look Budget,” 
those items will be discussed at the 341 meeting and further documentation and proof 
may be required on why the debtor needs higher amounts than the dollar amounts stated 
on the “No Look Budget.” 
 

Please note that before putting this budget into place, the members of the Chapter 
13 staff attempted to survey themselves and live on the amounts listed on the “No Look” 
budget. These expenses may be much lower than your clients currently have but the 
question is do they really need higher amounts?  For example, does every debtor need to 
buy a cell phone with text, internet and other features which they do not use. Further, this 
budget has been developed by the Chapter 13 office after teaching the debtor education 
class for nearly 2 years and taking feedback from debtors throughout the classes. A copy 
of the new “No Look Budget” is attached to this newsletter. 
 
2. Financial Management Instructional Course, Tuesday, June 22, 2010 
 

Please take note that the Chapter 13 office will hold its next Financial 
Management Instructional Course on Tuesday, June 22, 2010, at the Akron Public 
Library in downtown Akron. The course will run from 5:30 P.M.-8:00 P.M. As you are 
aware, if debtors fail to take a financial management class they cannot receive a 
discharge in their Chapter 13 plan. The Chapter 13 office has had to file several pleadings 
this year asking that cases be closed without receiving a discharge due to the debtor’s 
failure to take a Financial Management Instructional Course. The motion warns the 
debtor of the consequences and advises the debtor of various ways to satisfy the course 
requirement. 
 

In addition to the Chapter 13 office filing a motion to close cases which are 
lacking the Financial Management Instructional Course, the Clerk’s office has also 
diligently been trying to inform counsel on cases which need the course to earn a 
discharge. The Trustee is asking all counsel to review their open cases which are lacking 
the Financial Management Instructional Course and get their debtors signed up for the 



June 22, 2010 class. Please remember that the Chapter 13 office in Akron can only 
provide the course for debtors who have filed Chapter 13 in Akron. The Akron course is 
offered free of charge and the Chapter 13 office performs the administrative task of filing 
the necessary certificates with the US Bankruptcy Court. 
 

A copy of the flyer for the June 22, 2010 class is attached to this newsletter. 
 

In 2010, the Trustee asks all counsel to do a follow up with their clients to make 
sure they have taken a Financial Management Instructional Course within 60 days of the 
341 meeting. It does appear that by taking the class early in the plan the debtors 
understand the Chapter 13 process better and are increasing their chances of completing 
the plan successfully. 
 
3. Serving Federally Insured Depository Institutions Pursuant to Rule 7004 
 

It is important to remember that when attempting to strip a mortgage from a 
property that Rule 7004 must be followed with respect to insured depository institutions. 
This rule requires that when a bank or lending institution is insured by the Federal 
Deposit Insurance Corporation that service must be made not only on the address listed 
on the proof of claim but said institution must also be served at their corporate 
headquarters. Although most bankruptcy courts in the United States allow the stripping of 
liens by motion, said motion is generally an adversarial proceeding by definition; and 
therefore, adversarial rules with regard to service must be followed. 
 

It only takes a few minutes to check the website of the Federal Deposit Insurance 
Corporation (www.FDIC.gov). This website can also be accessed through the links on the 
Chapter 13 website in Akron at www.chapter13info.com. It would be prudent for counsel 
to not only serve the address listed on the proof of claim but to check the FDIC webpage 
to see if the institution is federally insured. If the institution is federally insured then 
additional service must be made on the corporate headquarters at the address listed on the 
FDIC webpage, to the attention of an officer of the institution.  
 
Note: Service on a federally insured depository institution requires certified mail. 
 

Attached as reference is In Re Tudor, 282 B.R. 546 which states that although 
bank holding companies may be FDIC insured, some mortgage and credit card 
subsidiaries of said bank are not and will not require the additional service. This is a 
Georgia case which may or not be accepted by the courts in the Northern District of 
Ohio. The Trustee offers the case for consideration. 
 

It is worth noting that Rule 7004 also requires that when serving a corporation it 
is prudent and required to not only serve the address on the proof of claim but to also 
attempt to serve the statutory agent. Statutory agents in Ohio can be found on the Ohio 
Secretary of State’s webpage (www.sos.state.oh.us) and also said cite is available as a 
link from the Chapter 13 website at www.chapter13info.com. 
 

http://www.fdic.gov/
http://www.chapter13info.com/
http://www.sos.state.oh.us/
http://www.chapter13info.com/


4. New Debt Limits for Chapter 13 
 

Please note that effective April 1, 2010, the debt limits for Chapter 13 have been 
adjusted for the cost of living.  
 

The new debt limits are $1,081,400.00 secured and $360,475.00 unsecured. 
 
 
5.  Car Dealers and the Sale of Vehicles While an Order is Pending 
 

Some Chapter 13 cases in Akron have had problems regarding the Orders 
permitting the purchase of a replacement vehicle for the debtor. Some counsel have 
experienced a situation that when the debtor has supplied the sales information to counsel 
and counsel has prepared a motion, the dealer is not waiting for the normal bankruptcy 
process to occur and sells the car to another party. This leaves counsel to then send the 
debtors back to the dealer to chose a new another automobile and start the process all 
over again. 
 

To save counsel and debtors frustration, the Trustee suggests the following 
language: the debtor is seeking to purchase a (type of car) for a total purchase price of 
(amount of total price) at (interest rate) with monthly payments at (amount) for 
(number of months). Should another buyer secure financing on the car before the 
debtor is able to complete this transaction, the debtor is authorized to purchase a like 
vehicle on similar terms and conditions detailed herein. 
 
6. Surrender of Real Property and Junior Lien Holders 
 

The Trustee asks that counsel note the following procedures which are followed 
by the Chapter 13 office: 
 

a) If the plan stipulates that real property is being surrendered, the Trustee 
will prepare a recommendation to disallow taxes and junior lien holders on 
said property under the assumption that said lien holders will be paid 
through the foreclosure sale. Please note that this procedure does not 
prohibit the junior lien holders from objecting to the Trustee’s  

 recommendation and seeking to be paid through the plan as often times the 
 first lien holder and the debtor work out an agreement outside the Chapter 
 13 plan and there is no foreclosure sale. Without the foreclosure sale, the 
 junior lien holders still need to be paid and can object to the Trustee 
 recommendation so that they are paid as part of the Chapter 13 plan. 
 
b) Please note that if relief was granted post-confirmation on real property on 

which the debtor had intended to keep, the Chapter 13 office will not file a 
Trustee recommendation to disallow the claims of junior lien holders. The 
relief order only provides relief to the first lien holder and if the first lien 
holder and the debtor work out an agreement outside the Chapter 13 



bankruptcy, the junior lien holders will still need paid as creditors through 
the Chapter 13 plan. If counsel does not want the taxes and junior lien 
holders to be paid after a relief has been granted by the first lien holder, it 
is counsel’s responsibility to object to the claims of said junior lien 
holders.  Relief from stay actions by the first lien holder do not mention 
junior lien holders or serve junior lien holders.  Junior lien holders are 
entitled to due process before their claim can be disallowed. 

 
7.  New Case Law 

 
Sixth Circuit determines that negative equity financing can be protected from 

cramdown.  See Nuvell Credit Corp. v. Westfall (In re Westfall), 2010 U.S. App. 
LEXIS 6008 (6th Cir. Ohio 2010). 

 
 

Creditor Nuvell Credit Corporation objected to the confirmation of a 
Chapter 13 Plan filed by Debtors Jamie and Angela Westfall. The Debtors had 
filed a Chapter 13 petition within 910 days of executing a sales contract for a 
vehicle that included both the retail price for the new vehicle along with the 
negative equity remaining from an existing lien on the trade-in vehicle. The 
Debtors’ proposed Plan sought to retain the newer vehicle and assigned the 
negative equity amount as a general unsecured creditor, in essence a “cramdown” 
offered by the hanging paragraph of 11 U.S.C. § 1325(a). Creditor Nuvell 
objected to confirmation and the bankruptcy court determined that the negative 
equity portion of Nuvell’s security interest did not qualify as a purchase money 
security interest and accepted the Debtors’ assignment of the negative equity as an 
unsecured claim.  The district court affirmed the bankruptcy court’s judgment.  

 
On appeal, to the Sixth Circuit the Court again considered whether the 

protection from "cramdown" offered by 11 U.S.C. § 1325(a) applied to the 
portion of a creditor's secured claim attributable to the payoff of negative equity 
in a trade-in vehicle. The Court found that negative equity financing constitutes a 
purchase money obligation under the Ohio version of the Uniform Commercial 
Code (UCC) and thus that the associated security interest satisfies the UCC's 
definition of a purchase money security interest, The Court held that the portion 
of a creditor's secured claim attributable to the payoff of negative equity qualifies 
for protection from cramdown under the hanging paragraph, and accordingly 
reversed both the bankruptcy court and the district court. 

 
A copy of  In Re Westfall is attached to this newsletter. 

 
The United States Supreme Court determines that  debtor/student’s failure 
to show undue hardship didn’t void a bankruptcy agreement to discharge 
student loan debt.  See United Student Aid Funds, Inc. v. Espinosa, 2010 U.S. 
LEXIS 2750 (U.S. Mar. 23, 2010). 

 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2010+FED+App.+0079P+%286th+Cir.%29
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2010+FED+App.+0079P+%286th+Cir.%29
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2010+U.S.+LEXIS+2750
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2010+U.S.+LEXIS+2750


 
Debtor filed for Chapter 13 bankruptcy and proposed a plan that provided 

for the repayment of student loans to United Student Aid Funds, Inc. ("Funds"). 
After Funds was notified, it filed a proof of claim roughly $4,500 greater than that 
was included in the plan. The bankruptcy court approved the original plan and 
Funds was notified it would be paid the lower figure. Debtor subsequently 
completed the plan and his loans were discharged by the court. Three years later, 
Funds began intercepting Debtor’s income tax refunds to satisfy the unpaid 
portion of his student loans (the $4,500 figure). Debtor then petitioned the 
bankruptcy court for an order holding Funds in contempt for violating the 
discharge. In response, Funds argued that Debtor's student loans were improperly 
discharged because student loans cannot be discharged unless the debtor can show 
"undue hardship." This can only be shown in an adversary proceeding, which did 
not take place. Moreover, it argued the lack of an adversary proceeding denied 
Funds its Fourteenth Amendment due process rights. These arguments were 
rejected by the bankruptcy court, but, on appeal, were accepted by the Arizona 
federal district court. 

 
On appeal, the U.S. Court of Appeals for the Ninth Circuit reversed the 

bankruptcy court. It held that the fact that Debtor failed to comply with additional 
procedures required by the Bankruptcy Code to discharge student loan debt was 
insufficient reasoning to set aside the discharge of his student loans, considering 
Funds had actually been notified of the Chapter 13 plan. It also held that Fund's 
due process rights were not violated because Fund's had received actual notice of 
Mr. Espinosa's Chapter 13 plan, even though he had not commenced the 
adversary proceedings. 

 
On further appeal to the U.S. Supreme Court, the Court affirmed the Ninth 

Circuit’s holding unanimously, stating that Due Process rights were satisfied 
when the creditor received actual notice of the filing and contents of the plan. The 
order was to remain binding and enforceable because the creditor had notice of 
the plan filing and failed to object or appeal. The Court reasoned that the failure to 
serve a summons and file an adversary proceeding violated certain bankruptcy 
procedural rights but not the Fourteenth Amendment so the Order remained valid.   

 
       A copy of the Epinosa decision is attached to this newsletter. 
   
 

REGISTER NOW 
White – Williams Seminar 

“Getting to Discharge and Starting Over” 
Hartville Kitchen 

April 23, 2010 



                                CHAPTER 13 AKRON, OHIO 
                                   “NO LOOK BUDGET” 
 
SCHEDULE J – CURRENT EXPENDITURES OF INDIVIDUAL DEBTORS 
 
 
 
RENT/MORTGAGE                                                                                      per contract 
 
ELECTRIC & HEATING FUEL      $400.00 
 
WATER, SEWER, TRASH       $100.00 
 
TELEPHONE (home – landline only)     $  50.00 
 
CABLE & INTERNET       $120.00 
 
CELL PHONES                                                 $70-1 phone $90-2 phones $120-3 phones 
 
HOME MAINTENANCE                                                     $50/rent or $100/buying home 
 
FOOD          $500-1 person - $800 2 people - $900/- people -  $1000 -4 people 
                                                    (Above includes eating out, toiletries and pet food) 
 
CLOTHING (FAMILY)                                                                                  $150.00 
 
LAUNDRY & DRY CLEANING                                                                      $  25.00 
 
MEDICAL & DENTAL                                                                                  per case 
 
TRANSPORTATION      (2 CARS)  $500.00 
    (Distance traveled & type of vehicle will be considered) 
 
RECREATION                                                                                                $100.00 
 
CHARITABLE CONTRIBUTION                                                   Will require proof 
 
INSURANCE – home, auto, health, life         Use monthly amounts – not quarterly 
 
PROPERTY TAXES                                                            Verify with County Auditor 
 
INSTALLMENT PAYMENTS                             Actual payment amounts per contract 
                                             (Trustee will question why not surrendering luxury vehicles) 
   
AMOUNTS OVER THE ABOVE ITEMS WILL REQUIRE DISCUSSION AND  
                     PROOF AT THE 341 MEETING OF CREDITORS 



Office Of 
Phone: (330) 762-6335 
Fax:     (330) 762-7072 
Web:   www.chapter13info.com 

One Cascade Plaza 
Suite 2020 
Akron, Ohio 44308 

The Chapter 13 Trustee 
Keith L. Rucinski, Trustee 

 
 

March 24, 2010 
 
 

 
Personal Financial Management Instructional Course 

 
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for 
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to 
earn a discharge of their case.  A discharge means a successful completion of the plan and creditors paid 
through the plan may not seek further payment from you.  This course is in addition to the Credit Counseling 
Course that you took to file your Chapter 13 case.  If you have already taken both courses you may disregard 
this notice.   
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course 
on Tuesday, June 22nd 2010, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio 
44308 from 6:00 p.m. to 8:30 p.m.  A parking deck is located next to the library and parking is free.   You must 
register for the course and may do so by calling 330-475-7500, or by email at edclass@ch13akron.com.  
PLEASE MAKE SURE TO LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO 
MAKE YOUR RESERVATION.  Space is limited so please make your reservation as soon as possible; walk-
ins will not be admitted.  The deadline for the class is June 21st, 2010.  A photo I.D. will be necessary in 
order to take the course.  The instructor will be Keith Rucinski.  Mr. Rucinski is a CPA and Attorney and serves 
as Trustee for the Chapter 13 Office.  For the past decade he has taught college courses and has been a frequent 
speaker at local and national seminars. 
 
This free course will not be offered again, until September 2010 (Date to be announced at a later date) 
 
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in 
Akron, Ohio.  The course is being offered without regard to an individual’s ability to pay.  There is no cost to 
individuals for taking the course sponsored by the Chapter 13 Office. 
 
You are not required to take this course through the Chapter 13 Office, but you must take a course which 
has been certified by the U.S. Department of Justice – U.S. Trustee Program.  The other course providers 
may charge you a fee.  The Chapter 13 Office in Akron does not pay or receive fees or other consideration 
for the referral of debtor students to or by the provider. 
 
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course 
completion.  This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a 
discharge in your case. 

M&C-0429/PDF/rev. 7-07/pp   



 

*** A PHOTO ID IS 
REQUIRED FOR 
ADMITTANCE TO THE 
SEMINAR 
 
*** IF YOU PARK IN THE 
LIBRARY PARKING DECK 
MAKE SURE TO BRING 
YOUR TICKET WITH YOU 
FOR VALIDATION!!! 
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