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1. Seasons Greeting and Best Wishes for a Happy New! 
 
The Chapter 13 office wishes to extend Seasons Greetings and Best Wishes for a 

Happy New Year to the bankruptcy community! The past year has continued to be a 
difficult year for everyone in the bankruptcy community. Debtors have continued to 
struggle in a still sluggish economy while making personal sacrifices to make a Chapter 
13 plan work for themselves and their families. Counsel serving debtors in Chapter 13 
programs have also had a difficult year in attempting to work with their clients to make 
the Chapter 13 program successful. Given that the Chapter 13 program in Akron 
continues to have one of the highest discharge completion rates in the country (see 
statistics below) it is a testament to all the professionals who work throughout the 
bankruptcy community. The number of cases which reach a successful conclusion is a 
testament to the combined professionalism and dedication to all parties in the bankruptcy 
system. It cannot be said often enough that all parties, the United States Bankruptcy 
Court, the Clerk’s office, debtors’ counsel, creditors’ counsel, the United States Trustee 
program, and the staff of the Chapter 13 Trustee work diligently throughout the year to 
help as many people as possible. At times during this past year some of the more difficult 
cases have resulted in difficult litigation and negotiations. It is important, at this time of 
year, that all of us take a step back and spend some time this holiday season with those 
we care about and to recharge our batteries for the upcoming year. 
 

To allow the Chapter 13 staff to spend time with their families, please note that the 
Chapter 13 office will be closed on December 24, 25, 26, 31 and January 1, 2013.  
 
 

2. Personal Financial Management Instructional Course- 
Monday, March 11, 2013 
 

   The Chapter 13 office will hold its next Personal Financial Management Instructional 
Course on Monday, March 11, 2013 from 6 PM to 8 PM at the main library in downtown 
Akron. As counsel are aware, if debtors fail to take the course, they will not be eligible 
for a Chapter 13 discharge. Without the discharge, creditors can reinstitute penalties and 
interest from the date of filing, keep all money paid through the Chapter 13 plan and 
initiate new garnishments against the debtors’ income for the unpaid balances of claims. 
 
 



     At any given point in time, there are nearly 1,000 active Chapter 13 cases filed in 
Akron where there is no Personal Financial Management Instructional Course certificate 
on file. The Trustee would ask all counsel to continue to review their files and work with 
their clients to get them to take a course, either through the Chapter 13 program or 
through a program of counsels’ choosing, which will allow the debtors to fulfill this 
important requirement for discharge. Since the Chapter 13 office has been conducting 
these classes since 2008, there has been a steady increase in the number of debtors who 
have earned a discharge. While there are many factors, it does appear that educating the 
debtors about the process early in the program will increase their chances of ultimately 
being successful and earning the discharge. 
 
     The Chapter 13 office will continue the tradition of filing all certificates with the 
Court for debtors who take the Personal Financial Management Instructional Course 
through the Chapter 13 office. 
 
     In an effort to accommodate debtors who may not know their particular work 
schedule until the last minute, the Trustee has begun allowing unregistered debtors 
to participate in the course provided that they are at the library timely and have 
proper photo identification. It does take a little longer to complete the paperwork 
for debtors who do not register early but the Chapter 13 office understands that 
many debtors do not know their work schedules until the last minute. 
 
     A copy of the flyer for the Monday, March 11, 2013 class is attached to this newsletter 
for counsel to share with their clients. 
 

Please note that during the last calendar year 493 people took the Personal Financial 
Management Instructional Course through the program offered by the Chapter 13 office. 
 
 

3. Proposed National Chapter 13 Form Plan 
 

Some counsel are not aware that a national working group has been working on a 
National Chapter 13 form plan to improve Chapter 13 practice nationwide.  
Attached to this newsletter is the current memo and draft of a proposed national 
plan. 
 
The plan is very detailed at nine pages and 25 line items to complete.  The 
changes in the proposed rules may make it possible to discharge liens through the 
plan.  Further, failure to list a creditor may preclude the claim from being 
discharged. 
 
Many national groups such as the NACTT and NACBA are currently reviewing 
the plan.  The working group is asking for comments, both positive or negative on 
the draft before finalizing the form. 
 



This is the most significant change in Chapter 13 practice since BAPCPA.  All 
counsel should take time to review the proposed form plan and rule changes. 

 
4. Revised Agreed Entry Resolving Trustee’s Motion to Dismiss 

 
Please find attached a revised agreed entry which the Chapter 13 office is using to 

resolve motions to dismiss filed by the Trustee. 
 
Many debtors are missing plan payments or not paying the correct amount into the 

Chapter 13 plan. Hence, a motion to dismiss is being filed in these cases. 
 
Historically, many of these motions to dismiss have been resolved by an agreed entry. 

However, some counsel have begun to advocate that the debtor does not have to make up 
the missed payments. It is the Trustee’s position that those missed payments need to be 
made up. The attached agreed entry, which has been revised, expressly states the amount 
the debtor is delinquent and states that the delinquent amount needs to be made up before 
the debtor can earn a discharge. 

 
It is the Trustee’s position that the debtor must make a payment each and every 

month pursuant to 11 USC § 1326 and that the applicable commitment period of each 
plan is determined by the means test. The applicable commitment period has been 
determined to be a temporal requirement, See Baud v. Carroll, 624 F.3d 327 (6th Circuit, 
2011). 

 
Please remember that if the debtor has failed to make plan payments for each and 

every month of the applicable commitment period, the debtor will not be able to complete 
the plan as proposed in the 36 or 60 month applicable commitment period. 
 

5. Plan Modifications Must Make Up Missed Payments 
 

Often in response to a motion to dismiss, debtors seek to have a plan modified to a 
lower payment amount citing a decrease in income or other circumstances. While the 
decrease in income and other circumstances can be reviewed on a case by case basis, 
please be advised that it is the Trustee’s position that if the debtor has missed payments 
that those missed payments are not forgiven and must be made up. The made up 
payments can be at the lower amount stated in the motion to modify (proof of income 
will be required) but the motion to modify must address the missed payments. 

 
 
 
 
 
 
 
 



For example, if the debtor has missed 4 months of payments, the modification should 
include language such as: 

 
The debtor acknowledges that prior to the motion to modify the debtor has 
missed 4 monthly plan payments. It is the debtor’s intent to make up those 
missed payments by requesting a retroactive pay suspension which will give 
the debtor additional time to make up the missed payments and still complete 
the plan within the applicable commitment period. It is the historical practice 
of the Akron Court to toll the time that a plan is in pay suspension status. 
 

Lastly, please remember that as detailed in the last newsletter, the Trustee will not 
agree to more than a total of 6 months per case for pay suspensions.  

 
 
 
 
 

6. Case Stats  
 

For the last fiscal year, October 1, 2011 through September 30, 2012, the following 
are case statistics for Chapter 13 plans filed in Akron. 

 
 

Number of New Cases 976 
Number of Cases Closed 965 
Total Number of Cases Earning Discharge 523 
Number of Cases Closed with Hardship Discharge 14 
Percentage of Plans Earning Discharge 56% 
Average Unsecured Dividend 34% 
Total Funds Paid to Unsecured $9,646,840 
Total Funds Paid Thru Chapter 13 Plans $25,068,537 
Attorney Fees Paid Thru Chapter 13 Plans $1,983,041 

 
7. Banks Behaving Badly 

 
Debtors’ counsel have inquired of the Chapter 13 office whether the Trustee has seen 

letters from banks sent to debtors saying that the amount of their loan has been cancelled. 
These letters fail to state that the amount of the loan is not only cancelled but was already 
discharged in a prior Chapter 7 case or will be discharged at the conclusion of the current 
Chapter 13 case. In essence, the banks are often canceling debt which has already been 
cancelled by the successful conclusion or pending successful conclusion of a bankruptcy 
program. Next, these same banks may attempt to issue 1099 debt forgiveness statements 
to debtors, resulting in potential tax liabilities.  

 
 



Please remember that pursuant to Internal Revenue Code Section 108(c) that debt 
forgiven in a bankruptcy program is not subject to a debt cancellation reporting 
requirements. Debt cancelled in a bankruptcy program does not result in additional 
income taxation for the debtors. 

 
The Trustee asks counsel to be on the lookout should their clients receive such a 

letter. Attached to this newsletter is a copy of the New York Times article titled “How to 
Erase a Debt that isn’t there?” It gives more detail on some of the tactics that the banks 
are currently instituting.  

 
The Trustee is providing this information for educational purposes only.  It is up to 

counsel to exercise their respective legal judgment on what legal action is appropriate 
should their clients receive a letter canceling debt which has already been discharged. 
 

8. EPA Charges on City of Akron Water and Sewer Bills 
 

Many debtors who live in the City of Akron are currently being assessed an EPA 
surcharge on their water and sewer bills as a result of federal litigation. The surcharge is 
to allow the City of Akron to upgrade necessary water and sewer lines over the next 15 
years. Please be aware that when debtors are making out their monthly budget that their 
water and sewer bill could be approximately $50 higher than it has been in the past and 
that amount should be accounted when making the monthly budget.  To verify this 
increase, counsel should be prepared to bring a copy of the current water and sewer bill to 
the 341 meeting. 

 
On a related issue, it may be necessary for the City of Akron to buy or lease small 

parcels of real property for residents in the City of Akron. Some debtors may be 
approached by the City of Akron in order for Akron to obtain the necessary easements to 
allow the sewer and water line upgrades. It is the Trustee’s position that the funds paid by 
the City of Akron may need to come into the Chapter 13 plan and the Trustee is currently 
working with the City of Akron to come up with a template relief from stay order which 
will allow the debtor to sell the necessary strip of property and state the amount of funds 
the debtor is to receive. If counsel receives such a request by their clients, please forward 
said request to the Chapter 13 office for review so that we may work with you in drafting 
the necessary orders. 

 
One last note on sewer and water bills, many plans are being amended after the 341  

meeting because the quarterly water and sewer bill (for areas which bill quarterly) were 
used on Schedule J instead of the monthly amount.  While the billing may be quarterly, 
only the monthly amount should be shown on the monthly budget. 

 
 
 
 
 
 



9. Please Pay Attention to Rule 3002 Notices 
 

As covered in earlier newsletters, Rule 3002 is the new rule which took effect in 
December 2011 requiring banks to make disclosures regarding changes in mortgage 
payments and related fees. The Trustee offers the current update with regard to Rule 3002 
issues.  

 
Please be aware that the Chapter 13 Trustee will not approve relief from stay orders 

which waive the mortgage company’s obligations under Rule 3002. Even though relief 
from stay is being granted, the Rule 3002 does not have a waiver option for any party to 
opt out of their responsibilities. It is the Trustee’s position that Rule 3002 is in effect and 
that required notices need to be filed by the creditor so long as the real property is the 
debtor’s principal residence. Hence, if the mortgage company goes through foreclosure in 
state court and takes title in the bank’s name or the name of 3rd party, then the Rule 3002 
in no longer in effect since it would no longer be the debtor’s principal residence. 

 
The Trustee is aware that this issue is being litigated in several locations locally and 

across the country and that creditors believe that they do not have to comply with Rule 
3002 once relief from stay is being granted. However, these same creditors are not that 
confident in that position and they are asking for Rule 3002 language to be waived in a 
relief from stay order which other parties have argued require a declaratory judgment and 
cannot be part of a regular relief from stay motion. 

 
Until further developments in the Rule 3002 is more settled, the Trustee would ask 

that all creditors seeking relief from stay do not include any waiver in the Rule 3002 
language in the order. If the creditor is confident that the relief from stay does not require 
them to comply with Rule 3002 said language is not necessary. 

 
Another concern regarding Rule 3002 notices is that in the world of electronic case 

filings many counsel filter out notices as part of their computer programs since every 
docket entry by the US Bankruptcy Court almost always results in a notice. Counsel feel 
they will get the underlying pleading and do not need to necessarily receive notices which 
can overwhelm some computer systems. However, counsel should consider unblocking 
3002 notices to allow counsel to review some of the changes which are being filed with 
the Court. 

 
Attached to this newsletter is a copy of the notice of mortgage payment change which 

the creditor files when there has been a change in the mortgage payment.  
 
Also attached to this newsletter is a notice of post-petition mortgage fees, expense 

and charges. This lists 14 areas in which the creditor can request additional funds. These 
notices are treated as claims and do become part of the Chapter 13 repayment program 
unless there is an objection filed by counsel. The Trustee attempts to file Intent to Pay 
Claims with regard to the notice of post-petition mortgage fees, expenses and charges. In 
some cases, the Trustee may disagree with the charge; and the Trustee will file a 
recommendation challenging the amount of the charge.  Recent examples challenging 



some charges are:  multiple inspections in the same month for the same property or 
requesting fees for services not rendered. 

 
 Given the volumes of these notices, the Chapter 13 office cannot litigate every single 

claim and does ask counsel to pay attention and to file their own objections if they deem 
it appropriate to do so.  

 
As with the Rule 3002 notices, some counsel may be filtering the Trustee’s Intent to 

Pay Claims or Trustee recommendations in their computer system. Please be advised that 
under the Court’s administrative order regarding attorney fees, Order 12-03, counsel are 
required to adjust their computer system to receive all notices sent by the Chapter 13 
office in order to remain eligible for the privilege of the no look attorney fee.  These 
notice pleadings filed by the Chapter 13 office are meant to assist counsel and their 
debtors. 

 
10. Chapter 13 Email Address for Electronic Court Filing (ECF) 
 
Attached to this newsletter, please find a memorandum signed by all judges in the 

Northern District of Ohio requiring that email addresses be listed in the certificate of 
service for all parties to be served by the Court’s ECF system. 

 
Please note that for your records that the proper ECF address for the Chapter 13 

office is efilings@ch13akron.com. 
 
11.  Special Language for Plan Seeking a Mortgage Modification 

 
Recently, there has been an increase in the number of cases which are being filed 

where the debtor is in the process of seeking a mortgage modification. The Chapter 13 
plan will not be successful and the debtor will not be able to reorganize the debt without 
also obtaining a mortgage modification. As said modifications can take some time and to 
allow confirmation of the plan and to allow payment to parties in interest, the Trustee 
asks that counsel include the following language to the plan when counsel knows that the 
plan will not be feasible without a mortgage modification: 

 
The debtor is pursuing a mortgage modification of the home mortgage. The 
debtor(s) acknowledges that the plan is not feasible and it is unlikely that the 
debtor(s) will be successful in the Chapter 13 bankruptcy without a mortgage 
modification which re-amortizes the mortgage arrearage and lowers the monthly 
mortgage payment. The debtor agrees that if a mortgage modification is not 
completed by the 60th month of the bankruptcy that the debtor(s) will not contest an 
order of dismissal in this case. The debtor(s) hope by filing this bankruptcy it will 
allow the debtor(s) an opportunity to reorganize their finances while at the same 
time seek a much needed mortgage modification. 

 
The above language will allow the plan to proceed to confirmation and the debtor 

may also continue to seek a modification of the mortgage.  
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12. Reminder of the Updated Chapter 13 Website 

 
Please remember that the Chapter 13 website has been updated and now includes a 

special section for both attorneys and creditors. 
 
These special sections for bankruptcy professionals include sample pleadings, copies 

of relevant administrative orders effecting Chapter 13 cases and helpful links. 
 
The web page’s homepage is devoted to educational material to help debtors 

understand and be successful in the Chapter 13 program. 
 
The Chapter 13 website is located at www.chapter13info.com.  
 
13. Case Law 

 
In re Passavant, 444 B.R. 378 (Bankr. S.D. Ohio 2010) 

 
The debtors, the Passavants, were a married couple that filed their Chapter 13 case in 

2005. The creditor, Wells Fargo, filed a claim in their case for mortgage arrearages and 
the parties agreed upon the amount of the mortgage arrearage claim set forth in the 
debtors’ confirmed plan. There was also a provision in the confirmed plan that stated that 
when all plan payments were made, the mortgage would be deemed current and the 
balance of the mortgage loan would be adjusted to reflect the original amortization 
schedule. The Passavants made all payments into their plan and the Chapter 13 Trustee 
filed a motion to deem the mortgage current. Shortly thereafter the debtors received a 
discharge in 2009. Eight months after their discharge Wells Fargo filed an amended claim 
in the bankruptcy case for a pre-petition escrow arrearage and objected to the motion to 
deem the mortgage current. The basis for Wells Fargo’s objection to the motion to deem 
the mortgage current was that an adversary proceeding was required under Federal Rule 
of Bankruptcy Procedure 7001, as the motion effectively amended the mortgage loan. 
The bankruptcy court overruled Wells Fargo’s objection to the Trustee’s Motion to Deem 
Mortgage Current as Rule 7001 only applies to determine the “validity, priority, or 
extent” of a lien. Also the failure to timely object to both the motion and the debtors’ 
discharge constituted a waiver and meant that the plan was enforceable and binding on 
the creditor. Wells Fargo would not be able to collect on the pre-petition escrow 
arrearage described in the amended claim. 
 

http://www.chapter13info.com/
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Personal Financial Management Course

Monday March 11, 2013



Office Of 
The Chapter 13 Trustee 

Keith L. Rucinski, Trustee 
 
 
 

 
Personal Financial Management Instructional Course 

 
 
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for 
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to 
earn a discharge of their case.  A discharge means a successful completion of the plan and creditors paid through the 
plan may not seek further payment from you.  This course is in addition to the Credit Counseling Course that you 
took to file your Chapter 13 case.  If you have already taken both courses you may disregard this notice.   
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course on 
Monday, March 11th, 2013, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio 44308. 
Pickup of course materials and seating for the class begins at 5:30 p.m. The course runs from 6:00 p.m. to  
8:00 p.m. A parking deck is located next to the library and parking is free.  You must register for the course and 
may do so by calling 330-475-7500, or by email to edclass@ch13akron.com.  PLEASE MAKE SURE TO 
LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO MAKE YOUR RESERVATION.  
Space is limited so please make your reservation as soon as possible. The deadline to register for the class is 
March 8th, 2013.  A photo I.D. will be necessary in order to take the course. If you require a Sign Language 
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski.  Mr. Rucinski is 
a CPA and Attorney and serves as Trustee for the Chapter 13 Office.  For the past decade he has taught college 
courses and has been a frequent speaker at local and national seminars. 
 
This free course will not be offered again until June 2013 (Date to be announced at a later date) 
 
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in 
Akron, Ohio.  The course is being offered without regard to an individual’s ability to pay.  There is no cost to 
individuals for taking the course sponsored by the Chapter 13 Office. 
 
You are not required to take this course through the Chapter 13 Office, but you must take a course which has 
been certified by the U.S. Department of Justice – U.S. Trustee Program.  The other course providers may charge 
you a fee.  The Chapter 13 Office in Akron does not pay or receive fees or other consideration for the referral of 
debtor students to or by the provider. 
 
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course 
completion.  This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a 
discharge in your case. 
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*** A PHOTO ID IS 
REQUIRED FOR 
ADMITTANCE TO THE 
SEMINAR 
 
*** IF YOU PARK IN THE 
LIBRARY PARKING DECK 
MAKE SURE TO BRING 
YOUR PARKING TICKET TO 
THE CLASS WITH YOU. IT 
CAN BE VALIDATED AT 
THE LIBRARY SECURITY 
DESK. 
 



Proposed National Chapter 13 Form Plan

Rules Amendments







MEMORANDUM         
 
TO:  ADVISORY COMMITTEE ON BANKRUPTCY RULES 
 
FROM: CHAPTER 13 FORM PLAN WORKING GROUP 
 
RE:  NATIONAL CHAPTER 13 FORM PLAN PROJECT 
 
DATE:  AUGUST 22, 2012 
 
 In the course of preparing a national chapter 13 form plan, the Working Group concluded 

that amendments to bankruptcy rules would be helpful—if not essential—to an effective national 

form.  This memorandum discusses the Working Group’s recommendations for rule amendments 

and the group’s proposal for the timing of formal consideration of these amendments by the 

Advisory Committee.  A draft model plan and redlined version of the proposed rule amendments, 

showing all changes made from the current rules text, are set out as an appendix.   

The Timing of Proposed Amendments 

The Working Group has made substantial progress in drafting a model plan and proposed 

rule amendments.  The Working Group brings them to the Advisory Committee at this meeting 

for a preliminary review.  Subject to the approval of the Consumer and Forms Subcommittees, 

the Advisory Committee will be asked at the spring meeting to request the Standing Committee 

to publish the rule amendments for public comment in August 2013.  

The process of drafting language for the rules discussed in this memorandum and 

developing the model plan has revealed the importance of seeking additional input before 

publication.  Following the fall meeting, the Working Group would like to solicit the input of a 

broad cross section of interested parties.  One potential approach for doing so would be modeled 

on the process used in the Forms Modernization Project—that is, seeking the views of lawyers 

(for debtors and creditors), trustees, and judges in workshop-style sessions.  The Working Group 
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therefore requests the Advisory Committee’s approval to solicit input from interested parties 

about the specific rule amendment language and draft model plan.   

Rule Changes Proposed by the Working Group 
 

1.  Rule 3002 

One of the major functions of a chapter 13 plan is dealing with secured claims.  In order 

for a debtor or the standing trustee to have the relevant information about a secured claim, 

including the total claim amount and the amount of any claimed arrearage, it would be helpful to 

have a proof of claim from each secured creditor filed before the confirmation hearing.  That 

way, any differences between the debtor’s plan and the proof of claim could be addressed at the 

confirmation hearing.   

A proposed rule amendment requiring proofs of claim to be filed by secured creditors 

was considered by the Advisory Committee meeting in March.  Although general approval of the 

rule change was expressed, the question of whether the change should apply in chapter 11 cases 

was referred to the Business Subcommittee.  The Working Group’s proposal as currently drafted 

would apply in all cases. 

In addition to requiring that proofs of claim be filed by secured creditors under Rule 

3002(a), the Working Group also recommends that the deadline for filing proofs of claim under 

Rule 3002(c)—which deals with claims in chapters 7, 12, and 13— be reduced from 90 days 

after the first date set for the § 341 meeting of creditors to 60 days after the filing of the petition.  

A different time period is set out for involuntary chapter 7 cases.  

This change would set the filing deadline to occur before the chapter 13 confirmation 

hearing date established by § 1324(b) of the Code.  That subsection generally requires the 

confirmation hearing to be between 20 and 45 days after the § 341 meeting, which, under Rule 
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2003(a),  must be at least 21 days after the order for relief in chapter 13.  Thus, the court could 

always set the confirmation hearing more than 60 days after the order for relief, the proposed 

general deadline for filing proofs of claim.  The deadline would also result in the filing of claims 

before the hearing on confirmation of a chapter 12 plan, which must generally be filed within 90 

days of the order for relief under § 1221.  Governmental creditors would be excepted from the 

deadline, consistent with the limitation in § 502(b)(9) of the Code. 

The Working Group did not initially suggest any amendment to the exceptions to the 

deadline set out in Rule 3002(c). After further consideration, however, the Working Group has 

proposed a limited exception for creditors who were not timely listed in the mailing list required 

by Rule 1007(a)(1) to contain the name and address of creditors included or to be included in the 

debtor’s schedules.   

The proposed language is as follows: 

Rule 3002. Filing Proof of Claim or Interest 

 (a) NECESSITY FOR FILING. A secured creditor, unsecured creditor, and 

equity security holder must file a proof of claim or interest for the claim or 

interest to be allowed, except as provided in Rules 1019(3), 3003, 3004, and 3005.  

A lien that secures a claim against the debtor is not void due only to the failure of 

any entity to file a proof of claim. 

(b) PLACE OF FILING. A proof of claim or interest shall be filed in accordance 

with Rule 5005. 

(c) TIME FOR FILING. In a voluntary chapter 7 case, chapter 12 case, or chapter 

13 case, a proof of claim is timely filed if it is filed not later than 60 days after the 

date of the filing of the petition, and in an involuntary chapter 7 case, a proof of 

claim is timely filed if it is filed not later than 90 days after the entry of the order 

for relief, except as follows:  

*  *  * 
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(6) If the debtor fails to include a creditor on the list required by Rule 

1007(a)(1), filed with the petition, or if notice of the time to file a proof of 

claim has been mailed to a creditor at a foreign address, on motion filed by 

the creditor before or after the expiration of the time, the court may extend 

the time by not more than 60 days from the date of the court’s 

determination if the court finds that the notice was insufficient under the 

circumstances to give the creditor a reasonable time to file a proof of 

claim. 

 

2.  Rule 3007 

Among the rule amendments published for public comment last August was an 

amendment of Rule 3007(a), which addresses the time and manner of serving objections to 

claims.  Rather than proceed with the published amendment of Rule 3007(a), the Advisory 

Committee decided in March to postpone further action on the amendment until a unified 

approach to the service of claim objections and claim determinations through plans can be 

proposed.  Although this unified approach has not yet been developed, the Working Group 

proposes an amendment to Rule 3007 that would provide an exception to the need to file a claim 

objection if the determination of the allowance of a claim is made under proposed Rule 3012 in 

connection with plan confirmation in a chapter 12 or 13 case.   The proposed language is as 

follows: 

Rule 3007. Objections to Claims 

(a) OBJECTIONS TO CLAIMS. An objection to the allowance of a claim shall 

be in writing and filed.  Except to the extent that a determination of the allowance 

of a claim is made under Rule 3012 in connection with plan confirmation in a 

chapter 12 or 13 case, a copy of the objection with notice of the hearing thereon 

shall be mailed or otherwise delivered to the claimant, the debtor or debtor in 

possession and the trustee at least 30 days prior to the hearing. 
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3.   Rule 3012 

 Just as the amendment to Rule 3002 will assist in determining the proper treatment of 

secured claims under a form chapter 13 plan, an amendment to Rule 3012 will clarify that the 

amount of an allowed secured claim, as well as the amount of a claim subject to priority, may be 

specified in a proposed plan, subject to objection and resolution at the confirmation hearing.  

Current Rule 3012 provides for the valuation of secured claims by motion only, and there is no 

rule governing the determination of priority claim amounts.  However, the secured and priority 

status of claims must often be determined at the time of plan confirmation in chapter 13, because 

of a need for these claims to be given special treatment under § 1322(a)(2) (full payment of 

priority claims), § 1322(b)(2) and (5) (special treatment for homestead-only mortgages), and 

§ 1325(a)(5) with the “hanging paragraph” (treatment of certain other secured claims).  

Similarly, because of the importance of curing mortgage arrears under § 1322(b)(5), the Working 

Group decided, after the initial proposed revision was drafted, to add the determination of 

arrearage amounts to the matters that could be determined through the confirmation process.  

Finally, because of the importance of these determinations to secured and priority creditors, a 

further amendment is proposed to require that these creditors receive notice consistent with the 

requirement of Rule 7004 for service of an adversary proceeding.  

 In recognition that a claim of a governmental unit may be timely filed after confirmation, 

the proposed rule also provides that determinations with respect to such a claim may be made 

only after the claim is filed or after the time for filing the claim has expired. 

Objections to claims under § 502(b) of the Code are not affected by this amendment and 

would continue to be governed by Rule 3007.  Section 502(b) generally requires that any proof 

of claim be “allowed” unless an objection is brought under one of the grounds listed in that 
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subsection.  Those grounds do not include insufficiency of collateral to support a secured claim 

or the absence of a basis for priority.  Thus, a claim can be “allowed” in its full amount, with 

secured or priority status determined separately. The determination of the allowed amounts of 

general unsecured claims is generally not required at the time of plan confirmation.  Similarly, 

the procedures for confirmation of chapter 11 plans are also not affected by the amendment.  A 

Committee Note to the amendment would reflect these limitations.   

The amendment of Rule 3012 as proposed to deal with the valuation issues and notice is 

as follows: 

 

Rule 3012.   Determination of the Amount of Secured and Priority Claims 

On request of a party in interest and after notice—to the holder of the 

claim and any other entity designated by the court—and a hearing, the court may 

determine  

(a) the amount of an allowed secured claim under § 506(a) of the Code,  

(b) the amount necessary to cure any default as of the date of the petition, 

or 

(c) the amount of a claim entitled to priority under § 507 of the Code. 

The request may be made by motion, in a plan filed in a chapter 12 or 13 

case, or in a claim objection.  The request shall be served on the holder of the 

claim and any other entity designated by the court in the manner provided for 

service of a summons and complaint by Rule 7004.  Determinations under this 

rule may be made with respect to a claim of a governmental unit only after a proof 

of claim has been filed by the governmental unit or after the time for filing a proof 

of claim under Rule 3002(c)(1) has expired.

4.   Rule 3015 

The most extensive proposed amendments are to Rule 3015, which deals with 

filing, objections to, and modification of a chapter 13 plan.  In addition to several stylistic 
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changes, the proposed amendment introduces, in Rule 3015(c), the requirement that an 

official form be used for all chapter 13 plans.  The rule further provides that non-standard 

provisions will be ineffective unless they are set out in the section of the official form 

specifically designated for such provisions and are identified in accordance with the 

requirements of the official form.   

Rule 3015(d) would be amended to assure that creditors receive a copy of the plan 

prior to confirmation.   

Rule 3015(f) would establish a default deadline for objections to confirmation at 

seven days before the confirmation hearing.  This new deadline would create the need for 

extended notice of plan confirmation under Rule 2002(b)(2), which provides for 28-day 

notice of both the hearing on confirmation of a chapter 13 plan and the deadline for filing 

objections to confirmation.  If a single notice is provided, it would need to be sent at least 

35 days before the confirmation hearing, in order to give 28-days notice of the deadline 

for filing objections.  A Committee Note could point this out.  However, the Working 

Group may wish to consider an amendment to Rule 2002(b)(2) to provide either for 21 

days’ notice of the deadline for filing objections or 35 days’ notice of the confirmation 

hearing. 

 A new Rule 3015(g) is added, which provides, consistent with United Student 

Aid Funds, Inc. v. Espinosa, 130 S.Ct. 1367 (2010), that the confirmation of a chapter 13 

plan controls over any contrary proof of claim, and so effectuates the amendments to 

Rule 3012.   

Finally, former Rule 3015(g), now designated as Rule 3015(h), is amended to 

provide more effective notice of proposed plan modifications.   
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The proposed language of the amendments is as follows:

Rule 3015. Filing, Objection to Confirmation, Effect of Confirmation and 

Modification of a Plan in a Chapter 12 or a Chapter 13 Case 

(a) FILING OF CHAPTER 12 PLAN. The debtor may file a chapter 12 plan with 

the petition. If a plan is not filed with the petition, it shall be filed within the time 

prescribed by § 1221 of the Code. 

(b) FILING OF CHAPTER 13 PLAN. The debtor may file a chapter 13 plan with 

the petition. If a plan is not filed with the petition, it shall be filed within 14 days 

thereafter, and such time may not be further extended except for cause shown and 

on notice as the court may direct. If a case is converted to chapter 13, a plan shall 

be filed within 14 days thereafter, and such time may not be further extended 

except for cause shown and on notice as the court may direct. 

(c) FORM OF CHAPTER 13 PLAN. The plan filed in a chapter 13 case shall be 

prepared as prescribed by the appropriate Official Form.  Provisions not otherwise 

included in the Official Form or deviating from provisions of the Official Form 

shall not be effective unless they are included in a section of the Official Form 

that is designated for non-standard provisions and are also identified in 

accordance with any other requirements of the Official Form. 

 (d) NOTICE. If the plan is not included with the notice of the hearing on 

confirmation mailed pursuant to Rule 2002, the debtor shall serve the plan on the 

trustee and all creditors when it is filed with the court.  

(e) TRANSMISSION TO UNITED STATES TRUSTEE. The clerk shall 

forthwith transmit to the United States trustee a copy of the plan and any 

modification thereof filed pursuant to subdivision (a) or (b) of this rule. 

(f) OBJECTION TO CONFIRMATION; DETERMINATION OF GOOD FAITH 

IN THE ABSENCE OF AN OBJECTION. An objection to confirmation of a plan 

shall be filed and served on the debtor, the trustee, and any other entity designated 

by the court, and shall be transmitted to the United States trustee, at least seven 

days before the hearing on confirmation, unless otherwise ordered by the court.  

An objection to confirmation is governed by Rule 9014. If no objection is timely 
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filed, the court may determine that the plan has been proposed in good faith and 

not by any means forbidden by law without receiving evidence on such issues.  

(g)  EFFECT OF CONFIRMATION.  Any determination made under Rule 3012 

of the validity, amount and treatment of a claim filed in a chapter 12 or 13 case 

shall be binding on the holder of the claim notwithstanding any contrary proof of 

claim filed by the holder in accordance with Rule 3001 or any scheduling of that 

claim by the debtor pursuant to § 521(a) of the Code, whether or not any objection 

has been filed to the claim under Rule 3007. 

(h) MODIFICATION OF PLAN AFTER CONFIRMATION. A request to modify 

a plan pursuant to § 1229 or § 1329 of the Code shall identify the proponent and 

shall be filed together with the proposed modification. The clerk, or some other 

person as the court may direct, shall give the debtor, the trustee, and all creditors 

not less than 21 days’ notice by mail of the time fixed for filing objections and, if 

an objection is filed, the hearing to consider the proposed modification, unless the 

court orders otherwise with respect to creditors who are not affected by the 

proposed modification. A copy of the notice shall be transmitted to the United 

States trustee. A copy of the proposed modification, or a summary thereof, shall 

be included with the notice.  If a copy is not included with the notice and the 

proposed modification is sought by the debtor, a copy shall be served on the 

trustee and all creditors in the manner provided for service of the plan by 

subdivision (d) of this rule. Any objection to the proposed modification shall be 

filed and served on the debtor, the trustee, and any other entity designated by the 

court, and shall be transmitted to the United States trustee. An objection to a 

proposed modification is governed by Rule 9014.

5.   Rule 4003 

 Rule 4003(d) is amended, consistent with Rule 3012, to make clear that chapter 12 and 

13 plans may provide for avoidance of liens pursuant to § 522(f) of the Code.  Again, to assure 

that a creditor affected by the avoidance has proper notice of the plan, the plan would have to be 

served on that creditor in accordance with Rule 7004.  The proposed language is as follows: 
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Rule 4003. Exemptions 

*    *   * 

(d) AVOIDANCE BY DEBTOR OF TRANSFERS OF EXEMPT PROPERTY. 

A proceeding by the debtor to avoid a lien or other transfer of property exempt 

under § 522(f) of the Code shall be commenced by motion in the manner provided 

for by Rule 9014 or by a chapter 12 or 13 plan served in the manner provided by 

Rule 7004 for service of a summons and complaint. Notwithstanding the 

provisions of subdivision (b), a creditor may object to a motion or chapter 12 or 

13 plan provision filed under § 522(f) by challenging the validity of the 

exemption asserted to be impaired by the lien.

6.   Rule 5009 

Another issue considered by the Working Group is whether there should be a procedure 

for the debtor to obtain an order confirming that a secured claim has been satisfied.  The primary 

concern is that a debtor may need documentation for title purposes of the elimination of an 

unsecured second mortgage or other lien.  Because requests for such orders are likely to be made 

at the time the case is being closed, the Working Group is proposing that the procedure be added 

as an amendment to Rule 5009.  However, the rule would allow a debtor to request an order at 

any time after the lien has been satisfied.  The language is drafted to avoid taking a position on 

whether a chapter 13 discharge must be entered before a request for an order may be made.    

Rule 5009. Closing Chapter 7, Chapter 12, and Chapter 13 Cases; Order Declaring 

Lien Satisfied 

(a) CLOSING OF CASES UNDER CHAPTERS 7, 12, AND 13. If in a chapter 7, 

chapter 12, or chapter 13 case the trustee has filed a final report and final account 

and has certified that the estate has been fully administered, and if within 30 days 

no objection has been filed by the United States trustee or a party in interest, there 

shall be a presumption that the estate has been fully administered and the case shall 

be closed.  
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(b) ORDER DECLARING LIEN SATISFIED. In a chapter 12 or chapter 13 case, 

if a claim is subject to a lien under applicable nonbankruptcy law, and the debtor 

contends that (1) any portion of the claim that is an allowed secured claim has been 

fully paid, and (2) any other portion of the claim has been discharged, the debtor 

may request entry of an order determining that the lien has been satisfied.  The 

request shall be made by motion and shall be served on the holder of the claim and 

any other entity designated by the court in the manner provided by Rule 7004 for 

service of a summons and complaint.  An order entered under this subdivision 

shall be effective as a release of the lien. 

7.   Rule 7001 

Rule 7001 lists a number of matters that are required to be conducted by adversary 

proceeding.  Included in this list, in Rule 7001(2) are certain proceedings “to determine the 

validity, priority, or extent of a lien or other interest in property.”  This item would be amended 

to clarify that confirmation of a chapter 12 or chapter 13 plan, rather than an adversary 

proceeding, may determine secured and priority status under Rule 3012, as well as § 522(f) lien 

avoidance under Rule 4003(d).  The Committee Note would point out that lien avoidance not 

governed by Rule 4003(d) would continue to require an adversary proceeding.  

The Committee Note would also point out that the amendments to Rules 3012, 4003, and 

7001 resolve a conflict in the reported decisions as to the proper procedure for eliminating, 

through a chapter 12 or 13 plan, a second mortgage unsupported by any equity in the debtor’s 

home.  See In re Bennett, 466 B.R. 422 (Bankr. S.D. Ohio 2012) (collecting conflicting 

authorities).  The amendments make clear that an adversary proceeding is not required and that 

the second mortgage may be eliminated through a chapter 12 or 13 plan. 

The amendment to Rule 7001 is as follows:  
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Rule 7001. Scope of Rules of Part VII 

An adversary proceeding is governed by the rules of this Part VII. The 

following are adversary proceedings: 

*  *  * 

(2) a proceeding to determine the validity, priority, or extent of a lien or 

other interest in property, not including a proceeding under Rule 3012 or Rule 

4003(d); 

8.   Rule 9009 

The final amendment is to Rule 9009, which governs forms generally.  The amendment 

would address two concerns involving the current provision that official forms may be “used 

with alterations as may be appropriate” and with “their contents rearranged.”  To make all of the 

forms—and particularly the chapter 13 plan form—consistent in use, these provisions would be 

eliminated, and the only modifications allowed would be in the omission of form provisions and 

responses that, by the terms of the form, are inapplicable.  The proposed amended language is as 

follows: 

Rule 9009. Forms

Except as otherwise provided in Rule 3016(d), the Official Forms 

prescribed by the Judicial Conference of the United States shall be observed and 

accepted for filing.  If a form indicates that answers to particular questions are not 

required by the person completing the form, those questions need not be 

reproduced in the document filed with the court.  Specific questions and 

instructions may not be changed, except that on the schedules the debtor may omit 

spaces for responses once the debtor has either indicated that the debtor has 

nothing to report for the category or has scheduled all information pertinent to the 

category.  The Director of the Administrative Office of the United States Courts 

may issue additional forms for use under the Code. The forms shall be construed 

to be consistent with these rules and the Code.  
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Appendix:  Redlined version, showing language modifying existing rules 

 

 Rule 3002. Filing Proof of Claim or Interest

1 

 (a) NECESSITY FOR FILING. Unsecured Creditors and Equity Security 2 

Holders.  An unsecured creditor or an equity security holder must file a proof of 3 

claim or interest for the claim or interest to be allowed, except as provided in 4 

Rules 1019(3), 3003, 3004, and 3005.  A secured creditor, unsecured creditor, and 5 

equity security holder must file a proof of claim or interest for the claim or 6 

interest to be allowed, except as provided in Rules 1019(3), 3003, 3004, and 3005.  7 

A lien that secures a claim against the debtor is not void due only to the failure of 8 

any entity to file a proof of claim.  9 

(b) PLACE OF FILING. A proof of claim or interest shall be filed in accordance 10 

with Rule 5005. 11 

(c) TIME FOR FILING. In a voluntary chapter 7 liquidation case, chapter 12 12 

family farmer’s debt adjustment case, or chapter 13 individual’s debt adjustment 13 

case, a proof of claim is timely filed if it is filed not later than 90 60 days after the 14 

date of the filing of the petition, and in an involuntary chapter 7 case, a proof of 15 

claim is timely filed if it is filed not later than 90 days after the entry of the order 16 

for relief,  the date first set for the meeting of creditors under § 341(a) of the Code 17 

except as follows:  18 

*  *  * 19 

(6) If the debtor fails to include a creditor on the list required by Rule 20 

1007(a)(1), filed with the petition, or if If notice of the time to file a proof 21 

of claim has been mailed to a creditor at a foreign address, on motion filed 22 

by the creditor before or after the expiration of the time, the court may 23 

extend the time by not more than 60 days from the date of the court’s 24 

determination if the court finds that the notice was insufficient under the 25 

circumstances to give the creditor a reasonable time to file a proof of 26 

claim. 27 
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Rule 3007. Objections to Claims 1 

 2 

(a) OBJECTIONS TO CLAIMS. An objection to the allowance of a claim shall 3 

be in writing and filed.  Except to the extent that a determination of the allowance 4 

of a claim is made under Rule 3012 in connection with plan confirmation in a 5 

chapter 12 or 13 case, a copy of the objection with notice of the hearing thereon 6 

shall be mailed or otherwise delivered to the claimant, the debtor or debtor in 7 

possession and the trustee at least 30 days prior to the hearing. 8 

*  *  * 9 

 

Rule 3012 .   Valuation of Security Determination of the Amount of Secured 1 

and Priority Claims 2 

The court may determine the value of a claim secured by a lien on property in which the 3 

estate has an interest on motion of any party in interest and after a hearing on notice to 4 

the holder of the secured claim and any other entity as the court may direct. 5 

On request of a party in interest and after notice—to the holder of the 6 

claim and any other entity designated by the court—and a hearing, the court may 7 

determine  8 

(a) the amount of an allowed secured claim under § 506(a) of the Code,  9 

(b) the amount necessary to cure any default as of the date of the petition, 10 

or 11 

(c) the amount of a claim entitled to priority under § 507 of the Code. 12 

The request may be made by motion, in a plan filed in a chapter 12 or 13 13 

case, or in a claim objection.  The request shall be served on the holder of the 14 

claim and any other entity designated by the court in the manner provided for 15 

service of a summons and complaint by Rule 7004.  Determinations under this 16 

rule may be made with respect to a claim of a governmental unit only after a proof 17 

of claim has been filed by the governmental unit or after the time for filing a proof 18 

of claim under Rule 3002(c)(1) has expired 19 
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Rule 3015. Filing, Objection to Confirmation, Effect of Confirmation and 1 

Modification of a Plan in a Chapter 12 Family Farmer Debt Adjustment or a 2 

Chapter 13 Individual’s Debt Adjustment Case 3 

(a) FILING OF CHAPTER 12 PLAN. The debtor may file a chapter 12 plan with 4 

the petition. If a plan is not filed with the petition, it shall be filed within the time 5 

prescribed by § 1221 of the Code. 6 

(b) FILING OF CHAPTER 13 PLAN. The debtor may file a chapter 13 plan with 7 

the petition. If a plan is not filed with the petition, it shall be filed within 14 days 8 

thereafter, and such time may not be further extended except for cause shown and 9 

on notice as the court may direct. If a case is converted to chapter 13, a plan shall 10 

be filed within 14 days thereafter, and such time may not be further extended 11 

except for cause shown and on notice as the court may direct. 12 

(c) DATING. Every proposed plan and any modification thereof shall be dated. 13 

FORM OF CHAPTER 13 PLAN. The plan filed in a chapter 13 case shall be 14 

prepared as prescribed by the appropriate Official Form.  Provisions not otherwise 15 

included in the Official Form or deviating from provisions of the Official Form 16 

shall not be effective unless they are included in a section of the Official Form 17 

that is designated for non-standard provisions and are also identified in 18 

accordance with any other requirements of the Official Form. 19 

 (d) NOTICE AND COPIES. If the plan The plan or a summary of the plan shall 20 

be is not included with the each notice of the hearing on confirmation mailed 21 

pursuant to Rule 2002, the debtor shall serve the plan on the trustee and all 22 

creditors when it is filed with the court. If required by the court, the debtor shall 23 

furnish a sufficient number of copies to enable the clerk to include a copy of the 24 

plan with the notice of the hearing.    25 

(e) TRANSMISSION TO UNITED STATES TRUSTEE. The clerk shall 26 

forthwith transmit to the United States trustee a copy of the plan and any 27 

modification thereof filed pursuant to subdivision (a) or (b) of this rule. 28 

(f) OBJECTION TO CONFIRMATION; DETERMINATION OF GOOD FAITH 29 

IN THE ABSENCE OF AN OBJECTION. An objection to confirmation of a plan 30 

shall be filed and served on the debtor, the trustee, and any other entity designated 31 
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by the court, and shall be transmitted to the United States trustee, before 32 

confirmation of the plan at least seven days before the hearing on confirmation, 33 

unless otherwise ordered by the court.  An objection to confirmation is governed 34 

by Rule 9014. If no objection is timely filed, the court may determine that the 35 

plan has been proposed in good faith and not by any means forbidden by law 36 

without receiving evidence on such issues.  37 

(g)  EFFECT OF CONFIRMATION.  Any determination made under Rule 3012 38 

of the validity, amount and treatment of a claim filed in a chapter 12 or 13 case 39 

shall be binding on the holder of the claim notwithstanding any contrary proof of 40 

claim filed by the holder in accordance with Rule 3001 or any scheduling of that 41 

claim by the debtor pursuant to § 521(a) of the Code, whether or not any objection 42 

has been filed to the claim under Rule 3007. 43 

(g) (h) MODIFICATION OF PLAN AFTER CONFIRMATION. A request to 44 

modify a plan pursuant to § 1229 or § 1329 of the Code shall identify the 45 

proponent and shall be filed together with the proposed modification. The clerk, 46 

or some other person as the court may direct, shall give the debtor, the trustee, and 47 

all creditors not less than 21 days’ notice by mail of the time fixed for filing 48 

objections and, if an objection is filed, the hearing to consider the proposed 49 

modification, unless the court orders otherwise with respect to creditors who are 50 

not affected by the proposed modification. A copy of the notice shall be 51 

transmitted to the United States trustee. A copy of the proposed modification, or a 52 

summary thereof, shall be included with the notice.  If required by the court, the 53 

proponent shall furnish a sufficient number of copies of the proposed 54 

modification, or a summary thereof, to enable the clerk to include a copy with 55 

each notice. If a copy is not included with the notice and the proposed 56 

modification is sought by the debtor, a copy shall be served on the trustee and all 57 

creditors in the manner provided for service of the plan by subdivision (d) of this 58 

rule. Any objection to the proposed modification shall be filed and served on the 59 

debtor, the trustee, and any other entity designated by the court, and shall be 60 

transmitted to the United States trustee. An objection to a proposed modification 61 

is governed by Rule 9014.62 
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Rule 4003. Exemptions 1 

*    *   * 2 

(d) AVOIDANCE BY DEBTOR OF TRANSFERS OF EXEMPT PROPERTY. 3 

A proceeding by the debtor to avoid a lien or other transfer of property exempt 4 

under § 522(f) of the Code shall be commenced by motion in the manner provided 5 

for by in accordance with Rule 9014 or by a chapter 12 or 13 plan served in the 6 

manner provided by Rule 7004 for service of a summons and complaint. 7 

Notwithstanding the provisions of subdivision (b), a creditor may object to a 8 

motion or chapter 12 or 13 plan provision filed under § 522(f) by challenging the 9 

validity of the exemption asserted to be impaired by the lien.10 

 

Rule 5009. Closing Chapter 7 Liquidation, Chapter 12 Family Farmer’s Debt 1 

Adjustment, and Chapter 13 Individual’s Debt Adjustment Cases; Order Declaring 2 

Lien Satisfied 3 

 (a) CLOSING OF CASES UNDER CHAPTERS 7, 12, AND 13. If in a chapter 7, 4 

chapter 12, or chapter 13 case the trustee has filed a final report and final account 5 

and has certified that the estate has been fully administered, and if within 30 days 6 

no objection has been filed by the United States trustee or a party in interest, there 7 

shall be a presumption that the estate has been fully administered and the case shall 8 

be closed.  9 

(b) ORDER DECLARING LIEN SATISFIED. In a chapter 12 or chapter 13 case, 10 

if a claim is subject to a lien under applicable nonbankruptcy law, and the debtor 11 

contends that (1) any portion of the claim that is an allowed secured claim has been 12 

fully paid, and (2) any other portion of the claim has been discharged, the debtor 13 

may request entry of an order determining that the lien has been satisfied.  The 14 

request shall be made by motion and shall be served on the holder of the claim and 15 

any other entity designated by the court in the manner provided by Rule 7004 for 16 

service of a summons and complaint.  An order entered under this subdivision 17 

shall be effective as a release of the lien. 18 
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Rule 7001. Scope of Rules of Part VII 1 

An adversary proceeding is governed by the rules of this Part VII. The 2 

following are adversary proceedings: 3 

*  *  * 4 

(2) a proceeding to determine the validity, priority, or extent of a lien or 5 

other interest in property, other than not including a proceeding under Rule 3012 6 

or Rule 4003(d); 7 

*  *  * 8 

 

Rule 9009. Forms 1 

Except as otherwise provided in Rule 3016(d), the Official Forms prescribed by the Judicial 2 

Conference of the United States shall be observed and used with alterations as may be 3 

appropriate accepted for filing.  Forms may be combined and their contents rearranged to permit 4 

economies in their use. If a form indicates that answers to particular questions are not required 5 

by the person completing the form, those questions need not be reproduced in the document filed 6 

with the court.  Specific questions and instructions may not be changed, except that on the 7 

schedules the debtor may omit spaces for responses once the debtor has either indicated that the 8 

debtor has nothing to report for the category or has scheduled all information pertinent to the 9 

category.  The Director of the Administrative Office of the United States Courts may issue 10 

additional forms for use under the Code. The forms shall be construed to be consistent with these 11 

rules and the Code.  12 
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United States Bankruptcy Court 
__________ District of  ______________ 

 
In re: Case No:  ______________ 
 
 
 Debtor(s) 

 
Official Form XXXX Date: ______________ 

Chapter 13 Plan  
 

Check all that apply: 

  The plan seeks to limit the amount of a secured claim, which may result in a creditor’s lien 
receiving a partial payment or no payment at all, as set out in Part 2, Section 7. 

  The plan requests the avoidance of a judicial lien as set out in Part 2, Section 9. 

  The plan requests the avoidance of a nonpossessory, nonpurchase-money security interest as set 
out in Part 2, Section 10. 

  The plan sets out non-standard provisions in Part 10. 

 

Notice to Interested Parties:  Your rights may be affected. Your claim may be reduced, modified, or eliminated.  

You should read these papers carefully and discuss them with your attorney, if you have one in this bankruptcy case. If 
you do not have an attorney, you may wish to consult one.  

If you oppose the Plan treatment of your claim or any provision of this Plan, you or your lawyer must file an objection to 
confirmation at least seven days before the hearing on confirmation, unless otherwise ordered by the Bankruptcy Court.  
The Bankruptcy Court may confirm this plan without further notice if no objection to confirmation is filed.  See 
Bankruptcy Rule 3015. 

 

Part 1: Plan Payments and Length of Plan 

1. Debtor(s) will pay to the trustee  $ _______  per month for  ____ months, and 

        $ _______  per month for _____ months. 

2. Payments to the trustee will be made from future earnings in the following manner: 
 

   Debtor(s) will agree to entry of a payroll deduction order.  
 
  Debtor(s) will make payments directly to the trustee.  
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3. Additional payments to the trustee will be made as follows (check all that apply): 
 
  Debtor(s) will turn over to the trustee: 
 

  any tax refunds received during the plan term 
 
  any tax refunds in excess of $ ______ received during the plan term 



  Other sources of funding, including the sale of property (describe source, amount and date when available):   
 
____________________________________________________________________________________ 

 
 
4. The estimated total amount of plan payments is $ _________.  
 
5. The estimated term of the plan is ______ months. 

 

Part 2: Treatment of Secured Claims 

6. Cure of Default and Maintenance of Payments. The debtor(s) will cure the default and maintain the contractual 
installment payments on the secured claims listed below.  The allowed claim for the arrearage amount, if any, will be 
paid under the plan, with interest if specified, at the rate stated.  

 

Name of creditor  Collateral Current installment  
payment (including 
escrow payment) 
 

Interest rate 
on arrearage 
(if applicable)

Amount of 
arrearage to 
be paid 

Monthly plan payment on 
arrearage or other payment 
arrangement 

 
  

Payment:  $________  
 

Disbursed by: 

  Trustee 
  Debtor(s) 
 

 

 
  

 
  

Payment:  $________ 
 
Disbursed by: 

  Trustee 
  Debtor(s) 
 

   

 
7. Determination of Allowed Secured Claims and Claim Modification.  The claims listed below are allowed secured 

claims only to the extent of the value of the creditor’s interest in the collateral as provided under 11 U.S.C. § 506(a).  
Unless a creditor timely objects to confirmation, the value of the creditor’s interest in the collateral shall be the amount 
of the allowed secured claim listed below, and it will be paid in full under the plan with interest at the rate stated below. 
The portion of any allowed claim that exceeds the amount of the allowed secured claim shall be treated as an 
unsecured claim under Part 4 of this plan.  If the amount of a creditor’s allowed secured claim is listed below as having 
no value, the creditor’s allowed claim shall be treated in its entirety as an unsecured claim under Part 4 of this plan. The 
holder of any allowed secured claim, other than a mortgage treated in Part 2, Section 6, shall retain the lien until the 
earlier of (a) payment of the underlying debt determined under nonbankruptcy law, or (b) discharge under 11 U.S.C. § 
1328(a), at which time the lien shall terminate and be released by the creditor. See Bankruptcy Rule 3015.   
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Name of creditor Amount 
of 
creditor’s 
claim 

Collateral Value of 
collateral 

Amount of 
claims 
senior to 
creditor’s 
claim 

Interest 
rate  

Amount of 
creditor’s secured 
claim to be paid 

Monthly plan 
payment 

        

        

       

 

 

8. Secured Claims Not Subject to 11 U.S.C. § 506.  The claims listed below were either (1) incurred within 910 days 
before the petition date and secured by a purchase money security interest in a motor vehicle acquired for the personal 
use of the debtor or (2) incurred within one year of the petition date and secured by a purchase money security interest 
in any other thing of value.  These claims will be paid in full under the plan with interest at the rate stated below.   

 
 Check if applicable:  

 

  Other secured claims not subject to 11 U.S.C. §  506 that are not listed below are provided for in Part 10 below. 

 

Name of creditor Collateral Interest rate  Amount of 
claim to be paid 
 

Monthly plan payment 

     

 
    

 

 
 
 

9. Judicial Lien Avoidance. The judicial liens securing the claims listed below impair exemptions to which the debtor(s) 
would have been entitled under 11 U. S. C. § 522(b).  A judicial lien securing a claim listed below shall be avoided to the 
extent that the lien impairs such exemptions upon entry of the order confirming the plan.  The amount of the lien that is 
avoided will be treated as an unsecured claim in Part 4.  The amount of the lien that is not avoided will be paid in full as 
a secured claim under the plan.  See 11 U. S. C. § 522(f) and Bankruptcy Rule 4003(d). 
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Name of 
creditor 

Collateral Judgment 
date and  
date of lien 
recording 
 

Lien 
recording 
inform- 
ation 

Amount of lien not avoided and paid as   
secured claim 

Interest  
rate (if  
applicable) 

Monthly  
plan 
payment (if 
applicable) 

  
   

a. Amount of judicial lien                         $ __________ 
b. Amount of all other liens                     $ __________ 
c. Value of claimed exemptions        +    $ __________ 
d. Total.      Add a, b, and c                     $ __________ 
 
e. Value of debtor’s interest in property   $ _________ 
 
Extent of exemption impairment (check applicable box): 
 
  Line d is greater than Line e.  The entire  
     lien is avoided. 
 
  Line d is less than Line e.  A portion of the  
     lien is avoided. 
 
Amount of lien not avoided:                      $ __________ 

  

  
   

a. Amount of judicial lien                         $ _________ 
b. Amount of all other liens                     $ _________ 
c. Value of claimed exemptions         +   $ _________ 
d. Total.      Add a, b, and c                     $ __________ 
 
e. Value of debtor’s interest in property   $ _________ 
 
Extent of exemption impairment (check applicable box): 
 
  Line d is greater than Line e.  The entire  
     lien is avoided. 
 
  Line d is less than Line e.  A portion of the  
     lien is avoided. 
 
Amount of lien not avoided:                    $ __________ 
 

  

 
10. Nonpossessory, Nonpurchase-money Security Interest Avoidance. The nonpossessory, nonpurchase-money 

security interests securing the claims listed below impair exemptions to which the debtor(s) would have been entitled 
under 11 U. S. C. § 522(b).  A security interest securing a claim listed below shall be avoided to the extent that the 
security interest impairs such exemptions upon entry of the order confirming the plan.  The amount of the security 
interest that is avoided will be treated as an unsecured claim in Part 4. The amount of the security interest that is not 
avoided will be paid in full as a secured claim under the plan. See 11 U. S. C. § 522(f) and Bankruptcy Rule 4003(d). 

 

Name of 
creditor 

Collateral Amount of security interest not avoided and paid 
as secured claim 
 

Interest  
rate (if 
applicable) 

Monthly  
plan payment (if applicable) 

 
  

a. Amount of security interest                         $ _________ 
b. Amount of all other liens                             $ _________ 
c. Value of claimed exemptions             +      $ _________ 
d. Total.      Add a, b, and c                            $ _________ 
 
e. Value of debtor’s interest in property          $ _________ 
 
Extent of exemption impairment (check applicable box): 
 
  Line d is greater than Line e.  The entire  
     security interest is avoided. 
 
  Line d is less than Line e.  A portion of the  
     security interest is avoided. 
 
Amount of security interest not avoided:       $ _________ 
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a. Amount of security interest                         $ _________ 
b. Amount of all other liens                             $ _________  
c. Value of claimed exemptions                 +   $ _________ 
d. Total.      Add a, b, and c                             $ _________ 
 
e. Value of debtor’s interest in property          $ _________ 
 
Extent of exemption impairment (check applicable box): 
 
  Line d is greater than Line e.  The entire  
     security interest is avoided. 
 
  Line d is less than Line e.  A portion of the  
     security interest is avoided. 
 
Amount of security interest not avoided:        $ __________ 
 

 
 

 
11. Surrender of Collateral.  The debtor(s) elect to surrender to the creditors listed below the personal or real property that 

is collateral for the claim. The debtor(s) consent to termination of the stay with respect to the collateral upon confirmation 
of the plan. Any allowed unsecured claim resulting from the disposition of the collateral will be treated in Part 4 below. 

 

  Name of creditor Collateral  

 
 

 

 

 

 

 

Part 3: Treatment of Administrative and Other Priority Claims 

12. Trustee’s Fees. Fees of the standing trustee will be paid in full, without interest.  These fees are estimated to be 
________% of plan payments; and during plan term, they are estimated to total $___________.  

13. Attorney’s Fees. Fees of the attorney, in the amount of $___________, will be paid in full, without interest.  

14. Other Priority Claims. The allowed priority claims listed below will be paid in full. 
 

Name of creditor Basis for priority treatment Amount to be paid 
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15. Domestic Support Obligations Paid Less than Full Amount. The allowed priority claims listed below based on a 
domestic support obligation will be paid less than the full amount of the claim in accordance with 11 U.S.C. § 
1322(a)(4). 

 

Name of creditor Amount to be paid 

 

 

 

 

 

 

16. Interest.  Interest on allowed priority claims listed in line 15 will (check the applicable box): 

  Not be paid 
 
  Be paid at an annual percentage rate of  _______ % in accordance with 11 U.S.C. § 1325(a)(4), and is 

estimated to total  $ _______. 

 

Part 4: Treatment of Nonpriority Unsecured Claims 
 
 
17. Cure of Default and Maintenance of Payments. The debtor(s) will cure the default and maintain the contractual 

installment payments on the unsecured claims listed below on which the last payment is due after the final plan 
payment.  The allowed claim for the arrearage amount will be paid under the plan.  

 

Name of creditor Current installment payment
 

Amount of arrearage to be paid 

 

 
Payment:    $________ 
 
Disbursed by: 

  Trustee 
  Debtor(s) 

 

 

 
Payment:    $________ 
 
Disbursed by: 

  Trustee 
  Debtor(s) 

 

 
18. Separately Classified Nonpriority Unsecured Claims.  The nonpriority unsecured allowed claims listed below are 

separately classified and will be treated as follows: 
 

 

Name of creditor Basis for separate classification Treatment Amount to be paid 
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19. Nonpriority Unsecured Claims.  Nonpriority unsecured allowed claims that are not separately classified will be paid 

not less than (check the applicable box): 
 

   The sum of $___________ to be distributed on a pro rata basis 
 
   _______ percent of allowed claims 
 
   The funds remaining after disbursements have been made to all other creditors provided for in this plan, to be     

distributed on a pro rata basis. 

 
 

20. Interest.  Interest on allowed unsecured claims, including separately classified claims, will (check the applicable box): 

   Not be paid 
 
   Be paid at an annual percentage rate of  _______ % in accordance with 11 U.S.C. § 1325(a)(4), and is 

estimated to total  $ _______. 
 
 
 

Part 5: Executory Contracts and Unexpired Leases 

21. All executory contracts and unexpired leases are rejected, except those listed below, which are assumed and will be 
treated as provided for below or under another specified provision of the plan.  

 

Name of creditor Property 
description 

Treatment (refer to other plan 
section if applicable) 

Current installment 
payment 

 

Amount of 
arrearage to be 
paid 

 
   

Payment:  $________ 
 
Disbursed by: 

  Trustee 
  Debtor(s) 

 

 

 

 
   

Payment:  $________ 
 
Disbursed by: 

  Trustee 
  Debtor(s) 
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Part 6: Order of Distribution 

22. The trustee will pay allowed claims in the following order: 

1)   ____________________________________________ 
 
2)   ____________________________________________ 
 
3)   ____________________________________________ 
 
4)   ____________________________________________ 
 
5)   ____________________________________________ 
 
6)   ____________________________________________  

7)   _________________________________________________ 

 

Part 7: Summary of Plan Disbursements  

23. From the payments received from the debtor(s), the trustee will make the following estimated 
disbursements on allowed claims: 

 
1) Current installment payments on secured claims (Part 2, Section 6 total):                 $   ________ 
 
2) Arrearage payments on secured claims (Part 2, Section 6 total):                                $   ________ 
 
3) Allowed secured claims (Part 2, Section 7 total):                                                         $   ________ 
 
4) Secured claims not subject to 11 U.S.C. § 506 (Part 2, Section 8 total):                     $   ________ 
 
5) Judicial liens not avoided (Part 2, Section 9 total):                                                        $   ________ 
 
6) Security interests not avoided (Part 2, Section 10 total):                                               $   ________ 
 
7) Administrative and other priority claims (Part 3 total):                                                   $   ________ 
 
8) Current installment payments on unsecured debts (Part 4, Section 17 total):               $   ________  
 
9) Arrearage payments on unsecured debts (Part 4, Section 17 total):                             $   ________ 
 
10) Separately classified unsecured claims (Part 4, Section 18 total):                                $   ________  
 
11) Nonpriority unsecured claims (Part 4, Section 19 total):                                                $   ________ 
 
12) Interest on allowed unsecured claims (Part 4, Section 20 total):                                    $  ________ 

 
 
13) Total of (1) through (12) above:                                                                                   $   ________ 

 

Part 8: Claims of Governmental Units 

24. This plan is not binding with respect to any claim of a governmental unit that is (a) timely filed after confirmation of 
this plan, and (b) inconsistent with the treatment of such claim under this plan.   
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Part 9: Vesting of Property of the Estate 

25. Property of the estate shall revest in the debtor(s) upon (check the applicable box): 

  Plan confirmation 

  Closing of case  

  Other:   ____________________________________________ 

 

Part 10: Non-standard Plan Provisions 

In accordance with Bankruptcy Rule 3015(c), non-standard provisions are required to be set forth below. 

 

 

 

 

 

 

 

 

 

 

 

 

Part 11: Signatures 
 

Debtors (sign only if not represented by an attorney) 
 

___________________________________________   Date  _____________________ 

___________________________________________   Date  _____________________ 

 

Debtors’ Attorney 
 

___________________________________________     Date   ____________________ 
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In re: DONALD ALAN PASSAVANT and TAMMY JEAN PASSAVANT, Debtors. 
 

Case No. 05-57318, Chapter 13 
 

UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT 
OF OHIO, EASTERN DIVISION 

 
444 B.R. 378; 2010 Bankr. LEXIS 5066 

 
 

October 19, 2010, Decided 
 
 
COUNSEL:  [**1] For Donald Alan Passavant, Debtor: 
James E Nobile, Nobile & Thompson Co., L.P.A., Hilli-
ard, OH. 
 
For Tammy Jean Passavant, Joint Debtor: James E No-
bile, Nobile & Thompson Co., L.P.A., Hilliard, OH. 
 
JUDGES: Charles M. Caldwell, United States Bank-
ruptcy Judge. 
 
OPINION BY: Charles M. Caldwell 
 
OPINION 
 
 [*379]  MEMORANDUM OPINION ON CHAP-
TER 13 TRUSTEE'S MOTION TO DEEM DEBT-
ORS' MORTGAGE OBLIGATION CURRENT AS 
OF AUGUST 2009 (DOC. 42)  
 
I. Introduction  

Before the Court is a motion ("Motion") (Doc. 42) 
by Chapter 13 Trustee Frank M. Pees ("Trustee") for an 
order deeming the mortgage obligation of debtors Don-
ald Alan Passavant and Tammy Jean Passavant ("Debt-
ors") current as of the month (August 2009) in which the 
Trustee made the final payment under the Debtors' 
Chapter 13 plan ("Final Payment Date"). The holder of 
the mortgage is Key Bank, N.A. ("Key Bank"), and the 
mortgage servicer  [*380]  is Wells Fargo Bank, N.A. 
("Wells Fargo"). Key Bank has opposed the Motion by 
and through Wells Fargo. See Docs. 46, 53, 59, 60 and 
64. For the reasons stated below, once the Trustee files 
and the Court approves a final report and account, the 
Trustee may upload an order granting the Motion. 

This Memorandum Opinion constitutes the Court's 
findings of fact and  [**2] conclusions of law under 
Federal Rule of Civil Procedure 52, made applicable in 
this contested matter by Rules 7052 and 9014 of the 
Federal Rules of Bankruptcy Procedure ("Bankruptcy 
Rule(s)"). 
 
II. Jurisdiction  

The Court has jurisdiction to hear and determine this 
matter pursuant to 28 U.S.C. §§ 157 and 1334 and the 
general order of reference entered in this district. This is 
a core proceeding. See 28 U.S.C. § 157(b)(2). 
 
III. Findings of Fact  

Having reviewed the docket of the Debtors' bank-
ruptcy case, the transcript of the hearing held on June 7, 
2010 (Doc. 67), the proofs of claim filed by Wells Fargo, 
and the parties' other submissions, including their stipu-
lations (Doc. 61), the Court makes the findings of fact set 
forth below. 

On April 29, 2005 ("Petition Date"), the Debtors 
filed a petition for relief under Chapter 13 of the United 
States Bankruptcy Code ("Code"). On the Petition Date, 
the Debtors filed their Chapter 13 Plan ("Plan"). See 
Doc. 5. The Plan was served on all creditors, including 
Key Bank and America's Servicing Company ("ASC"), 
who were provided an opportunity to object to confirma-
tion of the Plan. See Order for Meeting of Creditors, 
Confirmation Hearing, Combined with  [**3] Notice 
Thereof and of Automatic Stays (Doc. 7). ASC is the 
division of Wells Fargo Home Mortgage that was ser-
vicing the Mortgage at the time the Plan was served.1 
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1   The following information about ASC ap-
pears on Wells Fargo's own website, available at 
https://www.wellsfargo.com/mortgage/account/se
rvicing (last visited Oct. 12, 2010): "America's 
Servicing Company (ASC) is a division of Wells 
Fargo Home Mortgage that services loans for 
other investors under the America's Servicing 
Company name." The court may take judicial no-
tice of this limited factual information about 
ASC. See O'Toole v. Northrop Grumman Corp., 
499 F.3d 1218, 1225 (10th Cir. 2007) (holding 
that district court should have taken judicial no-
tice of certain information on defendant's web-
site). 

Wells Fargo filed proof of claim number 7-1 on be-
half of Key Bank on May 18, 2005 and also filed 
amended proof of claim number 10-1 on May 26, 2005, 
asserting a secured claim against the Debtors in the 
amount of $80,970.52. The sole basis for classifying the 
claim as secured was a mortgage ("Mortgage") on the 
Debtors' real property and principal residence located at 
5094 Dexter Court, Obetz, Ohio. Proof of claim numbers 
7-1 and 10-1  [**4] included a prepetition arrearage of 
$4,607.53. On June 2, 2005, the Debtors filed an objec-
tion to the arrearage claim, asserting that it improperly 
included unenforceable charges and that the amount of 
the arrearage should be $4,207.53--$400 less than the 
amount asserted by Wells Fargo. See Doc. 11. In re-
sponse, on June 21, 2005, Wells Fargo filed amended 
proof of claim number 16-1 ("Claim 16-1"), reducing the 
prepetition arrearage to $4,207.53. In light of the 
amendment, on June 27, 2005, the Debtors withdrew 
their objection to the arrearage claim. See Doc. 17. 

The Trustee filed the only objection to the Plan. See 
Doc. 14. The Trustee and the Debtors resolved the objec-
tion and, on July 14, 2005, the Court entered an order 
confirming the Plan ("Confirmation Order"). See Doc. 
18. Pursuant to the Plan as filed and as confirmed, the 
Debtors'  [*381]  ongoing, postpetition mortgage obli-
gations were to be paid as conduit payments through the 
Office of the Trustee. In addition, the Plan includes the 
following provisions with respect to arrearage claims 
such as those asserted by Wells Fargo on behalf of Key 
Bank, which were classified as Class A1 claims: 

CLASS A. Residential Mortgage Claims &  [**5] 
Arrearages . . . [Y]our claim has been classified as a res-
idential mortgage claim. In this jurisdiction, the Debt-
or(s) are not permitted to alter or modify [your] rights 
[under such] claim except as expressly set forth below: 
  

   1. "Conduit" Payments . . . [T]he pay-
ments will be made through the Chapter 
13 Trustee's office. The first disbursement 
will be made after confirmation of the 

Plan, and will include all monthly, 
post-petition payments due and owing be-
ginning with [the] month following the 
month of filing of this case. All arrearag-
es, costs and past due fees owing through 
the month of filing of the Debtor(s)' peti-
tion shall be included in the proof of 
claim. It shall be the Creditors responsi-
bility to notify the Trustee and the Debt-
or's Counsel by Supplemental Proof of 
Claim, or Amended Proof of Claim, of 
any changes in the monthly payments 
due to interest rate change, escrow 
shortages, or for any other reason. 
  

   . . . . 

IMPORTANT NO-
TICE?The Debtor(s)' ob-
jective is [to] complete this 
Plan as calculated. As-
suming all payments are 
made . . . your claim(s) 
should be paid in such a 
way as to put all parties in 
the same position they 
would have been under the 
original amortization 
schedule.  [**6] This as-
sumes that part of any ar-
rearage claim filed will al-
so include unpaid princi-
pal. Any failure on the part 
of any creditor listed as 
CLASS A1 or CLASS A2 . 
. . claimants to properly 
account for this arrearage, 
which results in any loss to 
said creditor, shall be 
borne solely by said credi-
tor. Please be aware of the 
following: 

(i) Any creditor se-
cured by a consensual 
mortgage on the Debtor(s)' 
residential real estate who 
receives a disbursement 
from the Chapter 13 Trus-
tee during the term of the 
confirmed Plan on account 
of ongoing monthly pay-
ments, or on account of 
any pre-petition or 
pre-confirmation arrearag-
es, late charges, expenses 
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and costs, escrow charges, 
or other charges, upon 
payment of those dis-
bursements, and/or arrear-
age claim, shall adjust its 
records and show upon its 
books all such payments 
and disbursements. 

(ii) Upon written re-
quest of the Debtor(s) and 
upon conclusion of this 
case, any such creditor 
identified above shall pro-
vide a full accounting of all 
payments received as well 
as a running loan balance. 

(iii) Unless otherwise 
ordered by the Court, upon 
issuance of the Discharge, 
and approval of the Chap-
ter 13 Trustee's Final Re-
port and Account in this 
case, the  [**7] following 
shall apply: 

Any mortgage loan for 
which disbursements are 
made in this plan under 
paragraphs 1 or 2 above, 
shall be deemed current 
and the mortgage loan 
balance shall be properly 
adjusted to reflect the bal-
ance as delineated in the 
original amortization 
schedule. Any amounts in 
excess of that balance shall 
be deemed discharged  
[*382]  and no longer due 
and owing by the Debt-
or(s). 

(iv) It shall be the 
Creditors responsibility to 
notify the Trustee and the 
Debtor's Counsel by Sup-
plemental Proof of Claim, 
or Amended Proof of 
Claim, of any changes in 
the monthly payments due 
to interest rate change, es-
crow shortages, or for any 
other reason. 

 
  

 
  

Plan at 2--4. On March 14, 2006, the Trustee filed 
his Notice of Intention to Pay Claims ("Notice of Inten-
tion"), including the arrearage claim in the amount as-
serted by Wells Fargo in Claim 16-1, $4,207.53 (Doc. 
36). The Notice of Intention was served on Wells Fargo 
and Key Bank. See Doc. 37. On or about August 6, 2009, 
the Debtors completed payments under the Plan. On 
August 21, 2009, the Trustee filed his certification of 
final payment (Doc. 43) ("Certification"). Among other 
things, the Certification indicated that the prepetition 
arrearage claim  [**8] filed by Wells Fargo was paid in 
full in the amount of $4,207.53 and that the Debtors' on-
going conduit payments had been made. In addition, the 
Certification included the following notice and oppor-
tunity to object: 

   The debtor having completed payments 
under the plan and the Trustee having 
filed a Chapter 13 Trustee's Certification 
of Final Payment and Case History; 

NOTICE is hereby given that if an 
interested party desires to object to the 
accounting or to any part thereof [the 
party] must file an objection and a request 
for hearing within twenty (20) days of the 
service of this Certification or the Court 
will close the estate and the Trustee and 
the surety will be released on the Trustee's 
bond. Any objection must set forth with 
specificity the facts on which the objec-
tion is based and be served on the Trustee, 
debtor, and debtor's attorney. 

 
  

Certification at 6. The Certification was served on 
Wells Fargo and Key Bank. See Doc. 44. Neither Wells 
Fargo, Key Bank nor any other party in interest filed an 
objection to the Certification. Thus, on September 21, 
2009, the Court entered an order discharging the Debt-
ors. See Doc. 51. 

On August 7, 2009, the Trustee filed the Motion. By 
the Motion,  [**9] the Trustee requests the entry of an 
order: 

   (a) finding that all pre-petition arrear-
age claims of Mortgage Company have 
been paid in full through the Plan; 

(b) finding that all regular, 
post-petition mortgage payments have 
been made by the Trustee through the Fi-
nal Payment Date, and that all such "con-
duit" payments are deemed to have been 
made on a timely basis; 
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(c) finding that the mortgage obliga-
tion to Mortgage Company is deemed 
current as of the Final Payment Date; and 

(d) directing Mortgage Company to 
adjust its loan balance to reflect the bal-
ance delineated in the original amortiza-
tion schedule as of the Final Payment 
Date, and finding that any amounts in ex-
cess of that balance, including any alleged 
arrearages, costs, fees or interest are dis-
charged pursuant to 11 U.S.C. §1328. 

 
  

Motion at 2. By comparing the relief requested in 
the Motion to the relevant provisions of the Plan, it be-
comes clear that the Plan provides for the relief requested 
by the Trustee "upon issuance of the Discharge, and ap-
proval of the Chapter 13 Trustee's Final Report and Ac-
count in this case[.]" Plan at 3. As noted above, the Court 
has entered an order granting the Debtors a discharge. 
Thus, the only remaining  [**10] prerequisite to grant-
ing the relief requested by the Trustee is the filing and  
[*383]  "approval of the Chapter 13 Trustee's Final Re-
port and Account[.]" Id.2 
 

2   Although it did so at the time the Plan was 
filed, the Court no longer enters orders approving 
final reports in Chapter 13 cases as a matter of 
course. The Court, however, may do so and will 
do so in this case in order to comply with the 
prerequisite set forth in the Plan for deeming 
mortgage obligations current. 

The bar date for asserting claims against the Debtors 
was August 30, 2005. See Doc. 7. Nearly five years after 
that deadline passed, and approximately eight months 
after the Trustee filed the Motion, Wells Fargo filed 
proof of claim number 16-2 ("Claim 16-2 ") on April 7, 
2010. Claim 16-2 is identical to Claim 16-1 in all re-
spects, except that Claim 16-2 asserted, for the first time, 
a claim for a prepetition escrow shortage in the amount 
of $6,349.47, which was in addition to the arrearage 
amount previously asserted by Wells Fargo. 
 
IV. Legal Analysis  

Wells Fargo opposes the Motion on the grounds that 
it violates the Bankruptcy Rules and the Code. For the 
reasons stated below, the objection based on the Bank-
ruptcy Rules is incorrect  [**11] and the objection based 
on the Code, even if it were correct (which the Court 
need not decide), is unavailing. 

First, the Court rejects Wells Fargo's argument that a 
request to deem a mortgage obligation current must be 
made by means of an adversary proceeding commenced 

under Bankruptcy Rule 7001. To the contrary, seeking 
such relief by motion is standard practice not only before 
this Court, but elsewhere as well. See, e.g., In re Fore-
man, 2010 Bankr. LEXIS 2213, 2010 WL 2696630 at 
**2--3 (Bankr. M.D.N.C. July 7, 2010) (granting motion 
by Chapter 13 trustee to deem mortgage current); In re 
Ochoa, 399 B.R. 563, 566 (Bankr. S.D. Fla. 2009). More 
importantly, the practice is consistent with the Bank-
ruptcy Rules. Bankruptcy Rule 7001 sets forth ten cate-
gories of relief that must be requested by means of an 
adversary proceeding: 

   An adversary proceeding is governed 
by the rules of this Part VII. The follow-
ing are adversary proceedings: 
  

   (1) a proceeding to re-
cover money or property, 
other than a proceeding to 
compel the debtor to de-
liver property to the trus-
tee, or a proceeding under 
§ 554(b) or § 725 of the 
Code, Rule 2017, or Rule 
6002; 

(2) a proceeding to 
determine the validity, pri-
ority, or extent of a lien or 
other  [**12] interest in 
property, other than a pro-
ceeding under Rule 
4003(d); 

(3) a proceeding to 
obtain approval under § 
363(h) for the sale of both 
the interest of the estate 
and of a co-owner in prop-
erty; 

(4) a proceeding to 
object to or revoke a dis-
charge; 

(5) a proceeding to 
revoke an order of confir-
mation of a chapter 11, 
chapter 12, or chapter 13 
plan; 

(6) a proceeding to 
determine the 
dischargeability of a debt; 

(7) a proceeding to 
obtain an injunction or 
other equitable relief, ex-
cept when a chapter 9, 
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chapter 11, chapter 12, or 
chapter 13 plan provides 
for the relief; 

(8) a proceeding to 
subordinate any allowed 
claim or interest, except 
when a chapter 9, chapter 
11, chapter 12, or chapter 
13 plan provides for sub-
ordination; 

(9) a proceeding to 
obtain a declaratory judg-
ment relating to any of the 
foregoing; or 

 [*384]  (10) a pro-
ceeding to determine a 
claim or cause of action 
removed under 28 U.S.C. § 
1452. 

 
  

 
  

Fed. R. Bankr. P. 7001. Bankruptcy Rule 7001 does 
not specifically refer to a request to deem a mortgage 
obligation current. Wells Fargo, however, contends that 
such a request is an adversary proceeding under two 
subsections of Bankruptcy Rule 7001. First, Wells Fargo 
contends that Bankruptcy Rule 7001(2),  [**13] which 
makes a request to determine the validity, priority, or 
extent of a lien an adversary proceeding, applies to re-
quests to deem mortgages current. The meanings of the 
terms "validity," "priority," and "extent" are well estab-
lished. See, e.g., In re Bennett, 312 B.R. 843, 847 (Bankr. 
W.D. Ky. 2004) ("'Validity' for purposes of Fed. R. 
Bankr. P. 7001(2) means the existence or legitimacy of 
the lien itself. 'Priority' means the lien's relationship to 
other claims or interests in the collateral. Finally, 'extent' 
means the scope of the property encompassed by or sub-
ject to the lien."). Applying those definitions, the Court 
concludes that a request to deem a mortgage current is 
not a request to determine the validity, priority or extent 
of a lien. 

Wells Fargo also argues that a request to deem a 
mortgage current is an adversary proceeding under 
Bankruptcy Rule 7001(9) because it is a proceeding to 
obtain a declaratory judgment. Bankruptcy Rule 7001(9), 
however, makes requests for declaratory judgments ad-
versary proceedings only if they "relat[e] to any of the 
foregoing" (i.e., to any of the categories previously set 
forth in Bankruptcy Rule 7001). See In re Three Strokes 
Ltd. P'ship, 397 B.R. 804, 807 (Bankr. N.D. Tex. 2008)  
[**14] ("Bankruptcy Rule 7001(9) only speaks to re-

quests for declaratory judgment relating to items (1)--(8) 
of Bankruptcy Rule 7001."); In re DuPage Boiler Works, 
Inc., 98 B.R. 907, 912 (Bankr. N.D. Ill. 1989) ("[E]ven if 
[the order requested by the trustee] were [a declaratory 
judgment], it is not a declaratory judgment 'relating to 
any of the foregoing,' viz., the forms of relief specified in 
clauses (1) through (8)." Accordingly, the instant motion 
is a possible and proper procedure and the issue may be 
disposed of [through] this contested proceeding."). Alt-
hough certain of the relief requested by the Trustee is in 
the nature of an injunction or other equitable relief, 
which is a category listed in Bankruptcy Rule 7001(7), 
that provision excludes from the adversary-proceeding 
requirement a request for relief "when a chapter 9, chap-
ter 11, chapter 12, or chapter 13 plan provides for the 
relief[.]" Fed. R. Bankr. P. 7001(7). Comparing the relief 
requested in the Motion to the relevant provisions of the 
Plan, the Court concludes that the Plan provides for the 
relief requested by the Trustee. See Plan at 3--4 (provid-
ing that "[a]ny mortgage loan for which disbursements 
are made . . . shall  [**15] be deemed current and the 
mortgage loan balance shall be properly adjusted to re-
flect the balance as delineated in the original amortiza-
tion schedule" and that "[a]ny amounts in excess of that 
balance shall be deemed discharged and no longer due 
and owing by the Debtor(s)."). Thus, to the extent the 
relief the Trustee seeks is, as Wells Fargo contends, a 
declaratory judgment, it is a judgment expressly provid-
ed for by the Plan, making an adversary proceeding un-
necessary. See In re Beta Intern., Inc., 210 B.R. 279, 282 
(E.D. Mich. 1996). Because a request to deem a mort-
gage current is not relief that must be sought by means of 
an adversary proceeding, the request gives rise to a con-
tested matter that may be pursued by the filing of a mo-
tion under Bankruptcy Rule 9014. See Ochoa, 399 B.R. 
at 566. In short, there can be no doubt that it was appro-
priate for the Trustee to seek the relief he requests by 
motion. 

 [*385]  Wells Fargo's second argument is that, be-
cause the arrearage claim is secured solely by real prop-
erty that is the Debtors' principal residence, the relief the 
Trustee seeks is prohibited by two provisions of the 
Code: (1) § 1322(b)(2), under which a Chapter 13 plan 
may "modify the  [**16] rights of holders of secured 
claims, other than a claim secured only by a security 
interest in real property that is the debtor's principal res-
idence," and (2) § 1328(a)(1), under which a bankruptcy 
court "shall grant the debtor a discharge of all debts pro-
vided for by the plan or disallowed under section 502 of 
this title, except any debt provided for under section 
1322(b)(5)[.]"3 Wells Fargo also contends that "there is 
no support for the proposition that a confirmed plan can 
provide for relief expressly forbidden to the debtor (or 
trustee) by the Bankruptcy Code or Rules." Doc. 64 at 
1--2. 
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3   Section 1322(b)(5) provides that "notwith-
standing paragraph (2) of this subsection, [a plan 
may] provide for the curing of any default within 
a reasonable time and maintenance of payments 
while the case is pending on any unsecured claim 
or secured claim on which the last payment is due 
after the date on which the final payment under 
the plan is due[.]" 11 U.S.C. § 1322(b)(5). 

Although a bankruptcy court should decline to con-
firm a plan that does not meet the confirmation require-
ments of the Code, see United Student Aid Funds, Inc. v. 
Espinosa, 130 S. Ct. 1367, 1381, 176 L. Ed. 2d 158 
(2010) (holding that "§1325(a)  [**17] instructs a bank-
ruptcy court to confirm a plan only if the court finds, 
inter alia, that the plan complies with the 'applicable 
provisions' of the Code"), an order confirming such a 
plan is not void, but instead is "enforceable and binding" 
on a party on notice who "failed to object or timely ap-
peal." Id. at 1380. Wells Fargo does not allege that it 
lacked adequate notice of the Plan, and the Court con-
cludes that both it and Key Bank had adequate notice and 
an opportunity to object. Neither bank objected to con-
firmation of the Plan. Thus, even if the banks were cor-
rect that the provisions of the Plan under which the 
Trustee seeks to deem the Mortgage current as of the 
Final Payment Date violated the Code, the provisions 
would be enforceable and binding on them under § 
1327(a), which provides that "[t]he provisions of a con-
firmed plan bind the debtor and each creditor, whether or 
not the claim of such creditor is provided for by the plan, 
and whether or not such creditor has objected to, has 
accepted, or has rejected the plan." 11 U.S.C. § 1327(a). 
See In re McLemore, 426 B.R. 728, 734--37 (Bankr. S.D. 
Ohio 2010) (providing extensive discussion of § 1327(a) 
and the binding effect of  [**18] a confirmed plan). 

Wells Fargo and Key Bank might have avoided the 
result mandated by the Plan by filing a supplemental or 
amended proof of claim for the additional arrearage ear-
lier in the Debtors' case. The Plan gave them the right 
and responsibility to do so if necessary and expressly 
provided that failure to "properly account for this arrear-
age, which results in any loss to said creditor, shall be 
borne solely by said creditor." Plan at 2. Given that the 
arrearage arose prior to the Petition Date, the banks had 
ample opportunity to assert the additional arrearage when 
Wells Fargo filed the original proof of claim, when it 
filed the first amendment and when the Debtor objected 

to the proof of claim, prompting Wells Fargo to file a 
second amendment. In addition, the banks might have 
been able to successfully amend the arrearage claim 
when the Trustee filed and served the Notice of Intention 
(subject to any valid objection that an amendment at that 
point should have been disallowed as untimely).  [*386]  
But they did none of that. Instead, they waited nearly 
five years after confirmation of the Plan (and after the 
Debtors had completed payments thereunder) to assert 
the additional arrearage  [**19] claim. Thus, in addition 
to concluding that Wells Fargo and Key Bank are bound 
by the terms of the Plan, the Court concludes that they 
have waived the right to assert the arrearage set forth in 
Claim 16-2. See Foreman, 2010 Bankr. LEXIS 2213, 
2010 WL 2696630 at **2, 3 ("The Creditor does not 
dispute that the Confirmation Order requires it to inform 
both the Trustee and the Debtor in writing of any of the 
payment changes during the plan. . . . After consideration 
of the foregoing, the court finds that the Creditor waived 
its right to collect the increase in the monthly payment 
for which notice was not provided in accordance with the 
Confirmation Order, and the Trustee's Motion [to Deem 
Mortgage Current] is granted."); Armstrong v. LaSalle 
Bank Nat'l Assoc. (In re Armstrong), 394 B.R. 794, 801 
(Bankr. W.D. Pa. 2008). In light of the binding effect of 
the Plan and the waiver of the right to assert a claim for 
any arrearages up to the Final Payment Date, the Court 
need not address Wells Fargo's argument that the Plan 
violated the Code. 
 
V. Conclusion  

For the foregoing reasons, once the Trustee files and 
the Court approves a final report and account, the Trus-
tee may upload an order granting the Motion. 

IT IS  [**20] SO ORDERED. 

This document has been electronically entered in 
the records of the United States Bankruptcy Court 
for the Southern District of Ohio. 

IT IS SO ORDERED. 

/s/ Charles M. Caldwell 

Charles M. Caldwell 

United States Bankruptcy Judge 

Dated: October 19, 2010 
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