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1. Change to Fifth Third Bank 
 

Effective March 1, 2013, the Chapter 13 office in Akron began the transition of its 
banking business to Fifth Third Bank. To date, notices have been sent to all debtors, 
employers, and debtors’ counsel. All new employer deduction orders issued after March 
1, 2013 have included the new Fifth Third Bank address for the Chapter 13 office in 
Akron.   The new banking address is on the Chapter 13 web site at 
www.chapter13info.com. 

 
Despite these efforts, some debtors and employers have continued to use the old PNC 

mailing address for their payments. For the last several weeks, the Chapter 13 office has 
begun making individual calls to employers and sending additional letters to both 
employers and debtors making them aware that they need to update their mailing address 
for payments. Nevertheless, some parties have refused to honor said notices and continue 
to mail payments to PNC bank.  

 
Effective June 30, 2013, the PNC lockbox will be closed and all payments sent will 

be returned to the sender. Furthermore, if employers or debtors do not undertake the 
necessary steps to get payments directed to the correct mailing address, their case could 
face motions to dismiss for nonpayment.  

 
The correct mailing address for Chapter 13 payments is: 
 

Keith L. Rucinski, Chapter 13 Trustee 
3600 Momentum Place 
Chicago, IL 60689-5336 

 
  There is an attached flyer to this newsletter for counsel to share with their clients 

should they contact their attorney regarding the new address. The Chapter 13 office has 
sent multiple notices and must close the PNC bank account by June 30, 2013. The 
Chapter 13 office thanks all counsel for their efforts in helping their clients transition to 
the new banking address. 
 
 
 
 
 
 

http://www.chapter13info.com/


2. New Ohio Homestead Exemption $132,900 
 
As reported in the previous newsletter, on March 27, 2013, the Ohio Legacy Trust 

Act became effective. The Act raised the homestead exemption significantly in the State 
of Ohio. As of April 1, 2013, the exemption is $132,900 per person. 

 
Attached to this newsletter are the calculations for the new exemptions as calculated 

by the Ohio Judicial Conference. The Ohio Judicial Conference is the state agency which 
had been requested by the Ohio legislature to calculate and publish exemptions.  

 
There have been various questions whether or not the exemption is valid against debt 

which arose prior to March 27, 2013, the effective date of the Act. 
 
It is the position of the Chapter 13 Trustee in Akron that the $132,900 homestead 

exemption applies to bankruptcy trustees for all cases filed on or after March 27, 2013. 
The Trustee is basing that decision on the definition of “claim” used in the Ohio Legacy 
Trust Act.  

 
A claim is defined under the Act as: 
 
….a right to payment, whether or not the right is reduced to judgment or is 

liquidated, unliquidated, legal, equitable, secured, or unsecured…. 
 
It appears that the definition of claim, applies to all claims which arise after March 

27, 2013 and the claim of the bankruptcy trustee does not arise until the date of filing. 
Therefore, all cases filed after March 27, 2013 would have a valid homestead exemption 
of $132,900 against a bankruptcy trustee. 

 
The Trustee would further suggest that judgment lien creditors will have to review the 

status of their claim individually. If the creditor’s claim arose prior to March 27, 2013, 
the creditor may be able to successfully litigate that the lower exemptions apply against 
the creditor’s secured claim and the higher exemption is not valid against the creditor if 
the creditor’s claim arose prior to March 27, 2013.  Creditors holding judgment liens 
perfected prior to March 27, 2013, may be able to maintain their secured status by use of 
the lower exemption, and not be stripped to unsecured status. 

 
As noted previously, all parties should review the Ohio Legacy Trust Act and make 

their own legal decision for themselves regarding how the Act effects claims in a 
bankruptcy. 

 
For reference, a copy of the Ohio Legacy Trust Act is attached to this newsletter. 
 
 
 
 
 



3. Equity Calculation Worksheet for New Homestead Exemption 
 

Given the large increase in the homestead exemption, the Chapter 13 office has 
internally developed a new worksheet to calculate equity. 

 
Attached to this newsletter is a copy of the worksheet calculation used by the Chapter 

13 office in reviewing files for the 341 meeting of creditors. 
 
The basis of the worksheet is to separate the debtor’s residence from all other assets 

owned by the debtor. The Ohio Legacy Trust Act does not authorize that any extra 
exemption not used for the homestead,  be rolled over and applied against other assets. 
Thus, extra equity not used to protect the homestead cannot be used to protect other 
assets of the bankruptcy estate. 

 
It has been the experience of the Chapter 13 office that several recent cases have had 

equity in automobiles and some personal items. Counsel have attempted to advocate that 
the homestead exemption provides a cushion for all other assets, and that position is not 
consistent with the Ohio Legacy Trust Act and will be opposed by the Chapter 13 office 
in Akron. 

 
Further, some counsel have attempted to use the homestead exemption on rental 

property and commercial property. The Ohio Legacy Trust Act is meant to protect the 
debtor’s homestead or simply, the debtor’s residence. The homestead exemption cannot 
be used to exempt equity in rental or commercial properties. 

 
4. New Means Test Numbers Effective May 1, 2013 

 
   Please find attached to this newsletter updated numbers for the Means Test effective 
May 1, 2013. 
 
     The Chapter 13 office has observed that some counsel do not always update their 
software when there are changes in the Means Test and assume that their software 
automatically updates. It would be prudent for all counsel to make sure that their 
computer system and software has appropriately updated the Means Test as reflected in 
the attached listing. 

 
5. Increase in Chapter 13 Debt Limits 

 
Effective April 1, 2013, the debt limits for Chapter 13 shall be adjusted as follows: 

 
Secured: $1,149,525 
Unsecured $383,175 

 
 
 
 



6. Personal Financial Management Course- Monday, September 9, 2013 
 
      The Chapter 13 office will hold its next Personal Financial Management Instructional 
Course on Monday, September 9, 2013 6 PM to 8 PM at the main library in downtown 
Akron. As counsel are aware, if debtors fail to take the course, they will not be eligible 
for a Chapter 13 discharge. Without the discharge, creditors can reinstitute penalties and 
interest from the date of filing, keep all money paid through the Chapter 13 plan and 
initiate new garnishments against the debtors’ income for the unpaid balances of claims. 
 
     At any given point in time, there are nearly 1,000 active Chapter 13 cases filed in 
Akron where there is no Personal Financial Management Instructional Course certificate 
on file. The Trustee would ask all counsel to continue to review their files and work with 
their clients to get them to take a course, either through the Chapter 13 program or 
through a program of counsels’ choosing, which will allow the debtors to fulfill this 
important requirement for discharge. Since the Chapter 13 office has been conducting 
these classes since 2008, there has been a steady increase in the number of debtors who 
have earned a discharge. While there are many factors, it does appear that educating the 
debtors about the process early in the program will increase their chances of ultimately 
being successful and earning the discharge. 
 
     The Chapter 13 office will continue the tradition of filing all certificates with the 
Court for debtors who take the Personal Financial Management Instructional Course 
through the Chapter 13 office. 
 
     In an effort to accommodate debtors who may not know their particular work 
schedule until the last minute, the Trustee has begun allowing unregistered debtors 
to participate in the course provided that they are at the library timely and have 
proper photo identification. It does take a little longer to complete the paperwork 
for debtors who do not register early but the Chapter 13 office understands that 
many debtors do not know their work schedules until the last minute. 
 
     A copy of the flyer for the Monday, September 9, 2013 class is attached to this 
newsletter for counsel to share with their clients. 
 
 
 
 
 
 
 
 
 
 
 
 
 



7. Rights and Responsibilities Must be Filed with Court 
 

Administrative Order 12-03 regarding the no look attorney fee privilege for counsel 
in Chapter 13 cases requires that an executed Rights and Responsibilities be filed with 
Court. 

 
During the 341 meetings, the Trustee has discussed with several counsel the 

requirement that the Rights and Responsibilities be filed with Court. Most counsel have 
executed the Rights and Responsibilities with their client but have not always filed a copy 
of the Rights and Responsibilities with the Court as required under the administrative 
order for attorney fees. 

 
A copy of the Rights and Responsibilities is attached to this newsletter for reference.  
 
The Trustee requests that all counsel review their procedures and ensure that once 

they and their clients have executed the Rights and Responsibilities that a copy is filed 
with the Court as required by Administrative Order 12-03. 

 
8. Trustee’s Motion to Increase Payments for Post-Petition Debt 

 
The Chapter 13 office has begun to increase the number of motions filed to increase 

plan payments when post-petition claims are filed for taxes and mortgage arrearages.  
 
It is the position of the Chapter 13 office that the budgets filed by the debtors include 

payment of taxes and post-petition mortgage payments at the time of filing. It is the 
debtor’s responsibility to pay ongoing charges as they become due pursuant to their filed 
schedules. Further, the Order Confirming Plan prohibits the debtor from incurring new 
debt.  

 
On several occasions, debtors, through their counsel, have signed agreed entries with 

mortgage companies and taxing authorities allowing large amounts of post-petition debt 
to come into the Chapter 13 plan. Often, no attempt is made by the debtor or their counsel 
to increase the plan payments. Therefore, the Chapter 13 office has increased the number 
of motions filed to increase plan payments for post-petition debt which is added to the 
plan. 

 
Some counsel have responded that the debtor cannot pay the increased debt. 

However, that is a discussion that counsel needed to have with their client before 
agreeing that the post-petition debt needed to be added to the plan. The Trustee suggests 
that when counsel approve consent orders adding significant amount of post-petition debt 
to the plan, that counsel also have a serious discussion with their client about modifying 
their Chapter 13 plan to increase the plan payments to pay for the additional debt added 
to the plan. In most cases, the debtors will like the modification filed by their counsel 
more than the modification filed by the Chapter 13 office.  
 
 



9. Agreed Entry Resolving Motions to Dismiss 
 

 
Traditionally the Chapter 13 office has resolved motions to dismiss by use of an 

agreed entry. Given the current state of the economy and positions some counsel have 
taken, the agreed entry has been updated to reflect current trends.  

 
Attached to this newsletter is a copy of the current agreed entry resolving motions to 

dismiss. 
 
One major change to the agreed entry is an acknowledgment by the debtor that 

payments have been missed and must be made up in order for the debtor to earn a 
discharge. 

 
Further, if the debtor makes sporadic or payments less than the actual plan payment 

amount, then those payments would be considered missed payments. 
 
The most significant change is, due to limited resources and escalating costs, the 

Chapter 13 office cannot continue to send 10 day notices to debtors and their counsel for 
missed payments. In the past this was a needed procedure to ensure due process. 
However, said process has been abused by various parties with some cases requiring 
multiple 10 day letters. Given that the Chapter 13 records are available online at the 
National Data Center for which counsel and the debtor can access on a 24/7 basis, the 
need for a 10 day letter is no longer a requirement to ensure due process. The debtors are 
made aware of the National Data Center at the time of the 341 meeting. Both counsel and 
their clients can access the National Data Center without charge.  

 
The online resources were not available at the time the 10 day letter practice came 

into existence but given that many governmental and private enterprises are using the 
internet to provide notice to their clients, it is appropriate for the Chapter 13 office to do 
the same. 
 

10. Case Law 
 
Bullock v. BankChampaign, N.A., 133 S. Ct. 1754 (U.S. 2013) 
 
Petitioner Bullock’s father established a trust for the benefit of petitioner and his siblings, 
and made petitioner the nonprofessional trustee. The trust’s sole asset was the father’s life 
insurance policy. Petitioner borrowed funds from the trust three times and all borrowed 
funds were repaid with interest. Petitioner’s siblings obtained a state court judgment for 
breach of fiduciary duty, though the court found no apparent malicious motive. The court 
imposed constructive trusts on petitioner’s interests, including his interest in the original 
trust, to secure payment of the judgment, with respondent BankChampaign, N.A. serving 
as trustee for all of the trusts. The beneficiaries of the trust obtained a judgment in state 
court against petitioner trustee of the trust that the trustee breached fiduciary duties by 
borrowing money from the trust for personal gain. Petitioner filed for bankruptcy. 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=133+S.+Ct.+1754


Respondent opposed discharge of debts to the trust. The Bankruptcy Court held that 
petitioner’s debts were not dischargeable under 11 U. S. C. 523(a)(4), which provides 
that an individual cannot obtain a bankruptcy discharge from a debt “for fraud or 
defalcation while acting in a fiduciary capacity, embezzlement, or larceny.” Upon the 
grant of a writ of certiorari, the trustee appealed the judgment of the U.S. Court of 
Appeals for the Eleventh Circuit, which affirmed a denial of discharge of the judgment 
debt in bankruptcy based on fiduciary defalcation under 11 U.S.C. Section 523(a)(4). 
 
The nonprofessional trustee argued that all of the loans were repaid with interest, and that 
the trustee was improperly denied a discharge of the debt to the trust for the trustee's 
personal gain based on fiduciary defalcation without any finding of wrongful intent or 
loss to the trust principal. The U.S. Supreme Court unanimously vacated the Eleventh 
Circuit and bankruptcy court holdings and remanded the case for further proceedings. 
The Court held that the term “defalcation” in Section 523(a)(4) includes a culpable state 
of mind requirement involving knowledge of, or gross recklessness in respect to, the 
improper nature of the fiduciary behavior. Although the degree of scienter required to 
find defalcation was inconsistent in prior case law, the other wrongful acts set out in 
Section 523(a)(4) of embezzlement, larceny, and fraud all required a showing of 
wrongful intent, and it was statutorily consistent to require the same element of intent for 
fiduciary defalcation. In addition, requiring wrongful intent furthered the strong policy of 
denying discharge and preserving debts based on affirmative fault. 
 
 
Krieger v. Educ. Credit Mgmt. Corp., 713 F.3d 882 (7th Cir. Ill. 2013) 
 
Plaintiff debtor Krieger was a 53 year old woman with approximately $25,000.00 in 
unpaid student loan debt. She lived in a rural area with her mother and was unable to 
obtain employment after submitting approximately 200 applications during a ten year 
period. The debtor's entitlement to a discharge in bankruptcy was unquestioned. 
Defendant creditor, Educational Credit Management (the debtor’s largest creditor from a 
student loan) asked the bankruptcy judge to exempt the debtor's student loans from the 
discharge, relying on 11 U.S.C. Section 523(a)(8). The bankruptcy court conducted on a 
trial on whether or not the student loan debt placed an “undue hardship” on the debtor 
and concluded that it did so the Court granted the discharge of the student loan claim. 
The United States District Court for the Central District of Illinois reversed and held that 
the educational debt could not have been discharged. The debtor appealed. 
 
The district judge concluded that good faith entailed commitment to future efforts to 
repay. Yet, if this was so, no educational loan ever could have been discharged. The 
bankruptcy judge found that the debtor had acted in good faith. The Seventh Circuit 
Court found that the statutory inquiry was "undue hardship," a case-specific, fact-
dominated standard, which implied deferential appellate review. The ultimate finding of 
undue hardship was neither clearly erroneous nor an abuse of discretion because (1) the 
bankruptcy judge's finding that the debtor's straightened circumstances were likely to 
persist indefinitely was not clearly erroneous because the debtor lived in a rural area with 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=713+F.3d+882


few jobs and she lacked the resources to travel in search of employment elsewhere; and 
(2) the bankruptcy judge found that the debtor's situation was hopeless. 
 
The judgment of the district court was reversed. The case was remanded with instructions 
to reinstate the discharge issued by the bankruptcy judge. 
 
Branigan v. Davis (In re Davis), 2013 U.S. App. LEXIS 9535 (4th Cir. Md. May 10, 
2013) 
 
Plaintiff Branigan, a Chapter 13 bankruptcy trustee, challenged confirmation orders, 
entered by the bankruptcy court and affirmed by the United States District Court for the 
District of Maryland, at Greenbelt, stripping off junior liens against debtors' residences. 
 
The Chapter 13 trustee argued that the Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 (BAPCPA) created a per se rule barring lien-stripping in so-called 
"Chapter 20" cases. "Chapter 20" is a reference to a Chapter 13 bankruptcy filed within 
four years of a Chapter 7 bankruptcy that concluded with a discharge. The Fourth Circuit 
Court of Appeals determined that the stripping off of valueless liens (a lien secured by 
collateral without a single penny of value to support it) was otherwise consistent with the 
Bankruptcy Code. 11 U.S.C. Section 506(a), which classified valueless liens as unsecured 
claims, operated with 11 U.S.C. Section 1322(b)(2) to permit a bankruptcy court, in a 
Chapter 13 case, to strip off a lien against a primary residence with no value. Further, 
BAPCPA did not amend 11 U.S.C. Section 506 or 1322(b), so the analysis permitting 
lien-stripping in Chapter 20 cases was no different than that in any other Chapter 13 case. 
Because the liens at issue had no value, they were wholly unsecured claims, which left no 
role in the analysis for 11 U.S.C. Section 1325(a)(5). 
 
The judgment of the district court was affirmed. 
 
 

 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2013+U.S.+App.+LEXIS+9535
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2013+U.S.+App.+LEXIS+9535


Payment Mailing Address for

Chapter 13 Trusteeship, Akron, Ohio



  
 

 
   

June 21, 2013 
Case number: «print_casenum» 

 
 
 
 
 
 
 
 

Dear «debtor»: 
 
Effective March 1, 2013, all Chapter 13 bankruptcy plan payments for Trustee Keith L. Rucinski must 
be mailed to a new address.  Your payment is being returned because it was received at an incorrect 
address. The correct address for payments is: 
 

Keith L. Rucinski, Chapter 13 Trustee 
3600 Momentum Place 

Chicago, IL 60689-5336 
 
Please be sure to note the debtor’s name and case number on the check or money order. Please also 
note that we do not accept payments, mailed or walk-ins, in our Akron office and all payments should 
be mailed to the address above.  
 
Sincerely,  
 
Office of the Chapter 13 Trustee 

One Cascade Plaza 
Suite 2020 
Akron, Ohio 44308 

Phone: (330) 762-6335 
Fax:     (330) 762-7072 
Web:   www.chapter13info.com 

Office Of 
The Chapter 13 Trustee 

Keith L. Rucinski, Trustee 
 

 

«debtor» 
«joint» 
«dbtr_addr1» 
«dbtr_addr2» 
«dbtr_addr3» 



Ohio Judicial Conference Notice on

Change in Ohio Exemptions



Ohio Judicial Conference
Serving Ohio judges linhiimriii); Judicial Leadership

March 15,2013

Mark Flandera

Director, Ohio Legislative Service Commission

77 South High Street

Columbus, OH 43215

Dear Mr, Flandera,

The Ohio Judicial Conference has calculated the adjusted amounts relative to satisfaction

of judgments and orders as provided in revised code section 2329.66. The attached

amounts are applicable to satisfaction ofjudgments and orders on or after April 1, 2013

and before April 1,2016.

It is important to point out that the I29lh General Assembly enacted HU 479 which
modified revised code section 2329.66 effective March 27, 2013. Thus for exempted

property and personal residence property, there is an interim amount effective that date

which is further adjusted along with all amounts pursuant to statute on April I, 2013.

You may find il appropriate lo publish this information in the Register of Ohio.

Sincerely,

■lark R. Scfiweike/t

bceculJWDirector

Ohio Judicial Conference

Ohio Judicial Center 65 Smith Pranl Street, i* Moor I Columbus, Ol ( 43213-3431

(.1.1 387.9750 plianc 6WJB7.9759 foatmile www.uhiojiid8es.org



Exemptions from Execution, Garnishment, Attachment, or Sale

Ohio Revised Code Section 2329.66

The statutory amounts in column 4 have been adjusted for inflation based on the consumer

price index during calendar years 2010, 2011 and 2012. These amounts have been rounded and

are to be used to satisfy a judgment or order under R.C. 2329.66 from April 1, 2013 and prior to

April 1, 2016.

R.C. 2329.66

Subsection

(A)(l)(a)

exempted

property

(A)!D(b)

personal

residence

(A)(2)

one motor vehicle

(A)(3) cash

(A){4){a)

Household

items-

Individual Item

(A)(4)(a)

Household

Items-

Aggregate value

(A)(4)(b)

Jewelry

(A)(5)

Professional books

or trade tools

(A)(12)|C)

Award for bodily

injury

(A)(18)

Aggregate

property

Statutory amount

(applies to judgments

anc! orders prior to

April 1, 2010

$20,200

$20,200

P$3,225

$400

$525

$10,775

$1,350

$2,025

$20,200

$1,075

Revised Statutory

Amount (applies to

Judgments and orders

from April 1,2010

and prior to April 1,

2013)

$21,625

$125,000* (3-27-13)

$21,625

$125,000* (3-27-13)

$3,450

$425

$550

$11,525

$1,450

$2,175

$21,625

$1,150

Revised Statutory

Amount (applies to

judgments and orders

from April 1, 2013

and prior to April 1,

2016)

$132,900

$132,900

$3,675

$450

$575

$12,250

$1550

$2325

$23,000

$1225

March 27, 2013



Ohio Legacy Trust Act



 
Ohio Legislative Service Commission 
Final Analysis Andrea Holmes 

 
 
 

Sub. H.B. 479 
129th General Assembly 

(As Passed by the General Assembly) 
 

Reps. C. Hagan and Blessing, Batchelder, Gardner, Grossman, Stebelton, Sears, Boose, 
Damschroder, Schuring, Wachtmann, Johnson, Beck, Gonzales, Terhar, Amstutz, 
Antonio, Blair, Brenner, Bubp, Buchy, Budish, Carney, Celebrezze, Combs, 
Conditt, Derickson, DeVitis, Dovilla, Duffey, Foley, Hackett, Hall, Hayes, Henne, 
Kozlowski, Letson, McClain, McGregor, Milkovich, Newbold, O'Brien, Phillips, 
Pillich, Ruhl, Smith, Sprague, Stautberg, Winburn 

Sens. Bacon, Obhof, Wagoner, Burke, Eklund, Hite, Jordan, Kearney, LaRose, Lehner, 
Manning, Oelslager, Patton 

Effective date: March 27, 2013 

ACT SUMMARY 

Ohio Legacy Trust Act 

 Enacts the Ohio Legacy Trust Act. 

 Defines "legacy trust" as a trust evidenced by a written trust instrument that 

essentially satisfies the following criteria:  it has a "qualified trustee" in connection 

with property that is the subject of a "qualified disposition"; it incorporates Ohio 

laws to govern its validity, construction, and administration; it expressly states that 

it is irrevocable; and it has a spendthrift provision applicable to a beneficiary's 

interests, including a transferor's interests, in the trust property. 

 Generally requires that the spendthrift provisions of a legacy trust restrain both 

voluntary and involuntary transfer of a transferor's interest in that trust, and 

provides that a spendthrift provision is enforceable under any applicable 

nonbankruptcy law. 

 Permits a transferor's interest in property that is the subject of a qualified disposition 

to be attached or involuntarily alienated in connection with any debt owed by the 

transferor under an agreement or court order for spousal or child support or the 

division of property in favor of the transferor's spouse or former spouse. 



Legislative Service Commission -2- Sub. H.B. 479  

 Provides that a transferor's interest in property transferred pursuant to a qualified 

disposition and the transferor's beneficial interest in a legacy trust is not subject to 

any claim for forced heirship or a distributive or similar award to any person other 

than the transferor's spouse or former spouse. 

 Provides that a legacy trust may allow or provide for any or all of specifically listed 

rights, powers, or interests of a transferor, or provisions, none of which grants or is 

considered to be a right or power to revoke a trust or to voluntarily or involuntarily 

transfer an interest in that trust. 

 Renders void any written, verbal, tacit, express, or implied agreement or 

understanding or other agreement or understanding purporting to grant, permit, or 

recognize any greater rights, powers, or interests than are provided in the act or the 

governing legacy trust instrument. 

 Requires a transferor to sign a notarized "qualified affidavit" before or 

contemporaneously with making a qualified disposition, specifies the contents of the 

qualified affidavit, specifies the circumstances in which a qualified affidavit is not 

considered defective, and provides that a qualified affidavit is not required from a 

transferor who is not a beneficiary of the legacy trust that receives the disposition. 

 Generally prohibits a creditor from bringing any action against any person who 

made or received a qualified disposition, against or involving any property that is 

the subject of a qualified disposition or is otherwise held by or for any trustee as part 

of a legacy trust, or against any trustee of a legacy trust. 

 Allows a creditor to bring an action to avoid any qualified disposition of an asset on 

the ground that a transferor made the qualified disposition with the specific intent to 

defraud the specific creditor bringing the action. 

 Provides that the claim for relief in the preceding dot point is extinguished if not 

brought within a specified period of time that relates to whether the creditor became 

a creditor before or after the qualified disposition. 

 Provides that if more than one qualified disposition is made in connection with the 

same legacy trust, each qualified disposition will be separately evaluated to 

determine whether a creditor's claim regarding that particular qualified disposition 

is extinguished. 

 Specifies rules in determining the order in which property is paid, applied, or 

distributed from a legacy trust. 



Legislative Service Commission -3- Sub. H.B. 479  

 Provides that a specific qualified disposition is avoided only to the extent necessary 

to satisfy a transferor's debt to the creditor who brought the action to avoid the 

qualified disposition and that all other qualified dispositions to any trustee of the 

legacy trust remain valid and effective. 

 Specifies the rights of a trustee with respect to property that is the subject of an 

avoided qualified disposition and the rights of a beneficiary to a distribution if a 

court is satisfied that the trustee or beneficiary has not acted in bad faith, and places 

on the creditor the burden of proving such bad faith by clear and convincing 

evidence. 

 Requires a court to award reasonable attorney's fees and costs to the prevailing 

party in an action to avoid a qualified disposition. 

 Prescribes the manner in which a successor or replacement trustee is determined or 

selected in cases in which a qualified trustee who is a party to an action involving a 

legacy trust or trustee ceases to be a trustee upon the court's action declining to 

apply Ohio law in determining any of the specified matters pertaining to the trust. 

 Requires that in all cases other than the situation described in the preceding dot 

point, a vacancy in the qualified trusteeship or trusteeship of a legacy trust must be 

filled in the same manner as provided in the Ohio Trust Code. 

 Provides that a disposition by a nonqualified trustee to a qualified trustee is not 

treated as other than a qualified disposition solely because the nonqualified trustee 

is a trustee of a nonlegacy trust and a disposition to a nonqualified trustee of a 

legacy trust is treated as a qualified disposition if certain conditions exist at the time 

of the disposition. 

 Generally provides that a disposition by a trustee of a nonlegacy trust to a trustee of 

a legacy trust is considered a qualified disposition for the benefit of all of the 

persons who are the beneficiaries of both the nonlegacy trust and the legacy trust. 

 Specifies that any valid lien attaching to property before a disposition of that 

property to a trustee of a legacy trust survives the disposition and the trustee takes 

title to the property subject to the valid lien and to any agreements that created or 

perfected the valid lien. 

 Subject to the Ohio and United States Constitutions, precludes Ohio courts from 

dismissing or declining to adjudicate any case brought before them pertaining to 

any legacy trust or qualified disposition on the ground that a court of another 

jurisdiction has acquired or may acquire proper jurisdiction or venue over the case 

or the parties. 



Legislative Service Commission -4- Sub. H.B. 479  

 Permits any person to serve as an advisor of a legacy trust except that a transferor 

may act as an advisor only in connection with investment decisions and generally 

considers an advisor as a fiduciary. 

 Generally grants to each trustee and advisor of a legacy trust the greatest discretion 

permitted by law in connection with all matters of trust administration, all trust 

distributions, and all other trustee or advisor decisions. 

 Applies the Ohio Legacy Trust Act to all qualified dispositions made on or after the 

act's effective date. 

Ohio Trust Code changes; disclaimer; temporary conveyance of trust 
property to beneficiary; distribution of trust income or principal to trustee 
of second trust 

 Provides that the right of a creditor or assignee to reach a settlor's interest in an 

irrevocable trust is subject to the Ohio Legacy Trust Act to the extent that that Act 

applies to that trust. 

 Specifies the trust property that could be but has not yet been distributed to or for 

the benefit of the settlor under specified circumstances and that would not be 

considered an amount that can be distributed to or for the benefit of the settlor for 

purposes of the maximum amount that a creditor or assignee of a settlor of an 

irrevocable trust may reach. 

 Permits a trustee to pay any expense incurred by a beneficiary to the extent the 

payment is permitted by the trust instrument, permits the trustee to make those 

payments even if they exhaust the trust's income and principal, and provides that 

the trustee is not liable to a beneficiary's creditor for paying those expenses. 

 Specifies the types of administrative duties and responsibilities that may be included 

in an instrument or agreement that describes, appoints, or directs a fiduciary to 

handle only the administrative duties and responsibilities of a trust. 

 Generally precludes an administrative fiduciary from having any duties, 

responsibilities, or liabilities to the trust beneficiaries or other persons interested in a 

trust except for the administrative duties and responsibilities specifically described 

in the instrument or agreement. 

 Provides that a disclaimer of testamentary or intestate succession to property is not 

considered a transfer or conveyance by the disclaimant and precludes a creditor of a 

disclaimant from avoiding a disclaimer. 



Legislative Service Commission -5- Sub. H.B. 479  

 Prescribes the requirements if any interest in real property held by a trustee of an 

express trust wholly or partially governed by an Ohio law or in real property located 

in Ohio and held by the trustee of a trust wholly governed by the law of another 

jurisdiction is temporarily conveyed to any beneficiary of that trust and reconveyed 

back to any trustee of the trust. 

 Requires, among others, that a temporary conveyance of an interest in real property 

as described in the preceding dot point be for the principal purpose of enabling 

some or all of that interest to be used as collateral in a loan transaction. 

 Specifies the rights, duties, and obligations of a lender and a debtor that survive 

unimpaired after the interest in the real property that is temporarily conveyed to a 

beneficiary is reconveyed back to the trustee. 

 Modifies the statute pertaining to the distribution of trust income or principal to the 

trustee of a second trust to conform the references in that statute to the Revised 

Code sections dealing with the rule against perpetuities and certain trusts exempt 

from that rule as modified by the act. 

Exempt rights and interests in property 

 Increases the current maximum limit of $20,200 to $125,000 as the exempted interest 

in one parcel of property that a person or person's dependent uses as a residence. 

 Provides that the exempt interest described in the preceding dot point does not 

extend to a judgment against a debtor for tortious operation of a motor vehicle if the 

resulting injury, death, or loss to person or property was caused when the debtor 

failed to maintain proof of financial responsibility. 

 Expands the current exemption for certain payments under any individual 

retirement account, individual retirement annuity, "Roth IRA," or education 

individual retirement account to include an exemption for certain payments or 

benefits under a "529 plan." 

 Exempts a person's rights or interests in assets held in, or to receive any payment or 

benefit under, any individual retirement account, individual retirement annuity, 

"Roth IRA," "529 plan," or education individual retirement account that a decedent, 

upon or by reason of the decedent's death, directly or indirectly left to or for the 

benefit of the person outright or in trust or otherwise. 
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Rule against perpetuities 

 For purposes of the rule against perpetuities, specifies the time of the creation of an 

interest in property resulting from the exercise of a general power of appointment 

exercisable in a nonfiduciary capacity by deed or resulting from the termination, 

without exercise, of a general power of appointment exercisable in a nonfiduciary 

capacity by deed. 

 Provides that continuing law's requirements for exempting certain trusts from the 

rule against perpetuities generally are effective with respect to an interest in 

property in trust created by the exercise of a nongeneral power of appointment over 

any portion of a trust that meets those requirements but only if the date of creation 

of that power of appointment is on or after the act's effective date. 

 Provides that interests created pursuant to the exercise of a nongeneral power of 

appointment that has a date of creation on or after the act's effective date is required 

to vest not later than 1,000 years after the date of creation of that power. 

 States that the provisions modifying continuing law pertaining to the exemption of 

certain trusts from the rule against perpetuities are intended to clarify the originally 

enacted provisions and apply to trust instruments that are in existence prior to, on, 

or after the act's effective date. 

Transfer made or obligation incurred fraudulent as to creditor 

 Modifies the Ohio Uniform Fraudulent Transfer Act by providing that a transfer 

made or obligation incurred by a debtor is fraudulent as to a creditor, whether the 

claim arose before, or within a reasonable time not to exceed four years after, the transfer 

was made or the obligation was incurred if the debtor made the transfer or incurred 

the obligation in either of certain ways under continuing law. 

Records 

 Requires the county recorder to keep a separate set of records containing transfers, 

conveyances, or assignments of tangible or intangible personal property or rights or 

interests in that property if any person wishes to record that personal property 

transaction and requires these records to be maintained in or as part of the "official 

records." 

 Sets the fees for recording and indexing the records described in the preceding dot 

point to be deposited into the county treasury to the credit of the special fund 

designated as "General fund moneys to supplement the equipment needs of the 

county recorder." 
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 Establishes a procedure for the county recorder to submit a proposal to the board of 

county commissioners to reserve funds for the office's future equipment needs and 

requesting that the amount of the above fees collected be placed in the county 

treasury and designated as "General fund moneys to supplement the equipment 

needs of the county recorder." 

 Specifies that the recording with a county recorder of any document under 

continuing law and the act or the filing or recording with the Secretary of State of 

any document under the Secured Transactions Law is constructive notice to the 

world of the documents' existence and contents as a public record and of any 

transaction referred to in that record. 

Concurrent jurisdiction of probate court and common pleas court 

 Provides that a probate court has concurrent jurisdiction with, and the same powers 

at law and in equity as, the general division of the common pleas court to hear and 

determine any action with respect to a probate estate, guardianship, trust, or post-

death dispute that involves certain specified circumstances. 

Nonrecourse mortgages 

 Provides that a postclosing solvency covenant may not be used, directly or 

indirectly, as a nonrecourse carveout or as the basis for any claim or action against a 

borrower or any guarantor or other surety on a nonrecourse loan. 

Applicability of amendments to certain Revised Code sections; statement 
of common law 

 Provides that the act's amendments to specified Revised Code sections apply to the 

transfers, claims, conveyances, or other acts relevant to those amendments that are 

made on or after the act's effective date. 

 Provides that the act's amendments to specified Revised Code sections are intended 

to be a statement of the common law of Ohio. 
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CONTENT AND OPERATION 

Ohio Legacy Trust Act 

The act enacts new R.C. Chapter 5816. and states that the chapter may be cited as 

the Ohio Legacy Trust Act.1  The definitions of the terms that are in quotation marks the 

first time the term is used in this analysis are found under "Definitions," below. 

Spendthrift provision 

The act provides that in addition to any other method allowed by law, the 

"spendthrift provision" of a "legacy trust" may be stated as a term of a trust providing 

that the interest of a beneficiary is held subject to a spendthrift trust, or words of similar 

                                                 
1 R.C. 5816.01. 
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import, that is sufficient to restrain both voluntary and involuntary transfer of the 

beneficiary's interest.  Generally, the spendthrift provisions of a legacy trust must 

restrain both voluntary and involuntary transfer of a "transferor's" interest in that trust.  

A legacy trust and its spendthrift provisions additionally may provide for any other 

restraints on alienation that are permitted by any Ohio law.  Any spendthrift provision 

in a legacy trust is enforceable under any applicable nonbankruptcy law within the 

meaning of section 541(c)(2) of the "Bankruptcy Code" regardless of whether or not the 

relevant legacy trust instrument makes any reference to that enforceability.2 

Transferor's interest in property transferred in a qualified disposition 

The act provides that notwithstanding the above described provisions or the 

terms of any spendthrift provision, but subject to the following provisions, a transferor's 

interest in property that is the subject of a "qualified disposition" may be attached or 

otherwise involuntarily alienated in connection with any "debt" that the transferor owes 

pursuant to an agreement or court order for either:  (1) the payment of child or spousal 

support or alimony to or for the transferor's "spouse," "former spouse," child, or 

children, or to any governmental agency designated by statute, rule, or regulation to be 

the payee of that child or spousal support or alimony; or (2) the division or distribution 

of property in favor of the transferor's spouse or former spouse.3 

A transferor's interest in property transferred pursuant to a qualified disposition 

and the transferor's beneficial interest in a legacy trust is not subject to:  (1) any claim for 

forced heirship or legitime, or (2) a distributive award under R.C. 3105.171 (equitable 

division of marital and separate property; distributive award) or any similar award 

under the law of another jurisdiction to any person other than the transferor's spouse or 

former spouse.  The act requires a court to liberally construe and apply (2), above, in 

finding that such similarity exists.4 

The act provides that nothing in the above provisions deprives any "beneficiary" 

of exemption rights that the beneficiary may have under any applicable law after the 

trust property is received by that beneficiary.5 

                                                 
2 R.C. 5816.03(A) and (B) and R.C. 5805.01(B), not in the act. 

3 R.C. 5816.03(C). 

4 R.C. 5816.03(D) and (E). 

5 R.C. 5816.03(F). 
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Retained rights and powers of transferor 

The act provides that to the extent conferred by the governing legacy trust 

instrument, a transferor to a legacy trust may have any or all of the rights, powers, and 

interests described below.6  A legacy trust may allow or provide for any or all of the 

following rights, powers, interests, or provisions, none of which grants, or is considered 

to be, either alone or in any combination, a right or power to revoke a trust or to 

voluntarily or involuntarily transfer an interest in that trust:7 

(1)  A provision that, upon the happening of a defined event, results in the 

termination of a transferor's right to mandatory income or principal; 

(2)  A transferor's power to veto a distribution from the trust; 

(3)  A power of appointment, other than a power to appoint to a transferor, a 

"creditor" of the transferor, the transferor's estate, or a creditor of the transferor's estate, 

that is exercisable by will or other written instrument of a transferor effective upon the 

death or during the lifetime of the transferor; 

(4)  A transferor's right to receive trust income as set forth in the trust instrument; 

(5)  Both of the following:  (a) a transferor's potential or actual receipt of income 

or principal from a charitable remainder unitrust or charitable remainder annuity trust 

as defined in section 664 of the "Internal Revenue Code" (IRC), and (b) the transferor's 

right, at any time and from time to time by written instrument delivered to the trustee, 

to release the transferor's retained interest in that unitrust or annuity trust, in whole or 

in part, in favor of one or more charitable organizations that have a succeeding 

beneficial interest in that unitrust or annuity trust; 

(6)  A transferor's power to consume, invade, or appropriate property of the 

trust, but only if limited in each calendar year to 5% of the value of the trust principal at 

the time of the exercise of the power; 

(7)  A transferor's potential or actual receipt or use of principal or income of the 

trust if that receipt or use is or would be the result of any of the following that applies 

with respect to one or more of the "qualified trustees": 

(a)  A qualified trustee's acting in the trustee's discretion.  For purposes of this 

provision, a qualified trustee has discretion with respect to the distribution or use of 

                                                 
6 R.C. 5816.04. 

7 R.C. 5816.05. 
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principal or income unless the discretion is expressly denied to the trustee by the terms 

of the trust instrument; 

(b)  A qualified trustee's acting pursuant to a standard in the trust instrument 

that governs the distribution or use of principal or income; 

(c)  A qualified trustee's acting at the direction of an "advisor" who is acting in 

the advisor's discretion or pursuant to a standard in the trust instrument that governs 

the distribution or use of principal or income.  If an advisor is authorized to direct that 

distribution or use, the advisor's authority is discretionary unless otherwise expressly 

stated in the trust instrument. 

(8)  A transferor's right to remove any advisor and appoint a new advisor who 

satisfies the eligibility criteria described below in "Trust advisors; trustee and advisor 

discretion." 

(9)  A transferor's right to remove any trustee and appoint a new trustee; 

(10)  A transferor's potential or actual use of real property or tangible personal 

property, including property held under a qualified personal residence trust as 

described in section 2702(c) of the IRC and regulations promulgated under that section, 

or a transferor's possession and enjoyment of a qualified interest as defined in section 

2702(b) of the IRC; 

(11)  Any provision requiring or permitting the potential or actual use of trust 

income or principal to pay, in whole or in part, income taxes due on the income of the 

trust, including any provision permitting that use in the discretion of any one or more 

of the qualified trustees acting in the qualified trustee's discretion or at the direction of 

an advisor who is acting in the advisor's discretion; 

(12)  The ability of a qualified trustee, whether pursuant to the qualified trustee's 

discretion or the terms of the legacy trust instrument or at the direction of an advisor, to 

pay after the death of a transferor all or part of the debts of the transferor outstanding 

on or before the transferor's death, the expenses of administering the transferor's estate, 

or any estate, gift, generation skipping transfer, or inheritance tax; 

(13)  Any provision that pours back after the death of a transferor all or part of 

the trust property to the transferor's estate or any trust; 

(14)  Any other rights, powers, interests, or provisions permitted or allowed by 

any other section of the Ohio Legacy Trust Act. 
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Limits on transferor's rights 

The act generally states that a transferor has no rights, powers, or interests in, 

over, to, or regarding the corpus or income of a legacy trust unless those rights, powers, 

or interests are granted, permitted, or recognized by both the above described 

provisions and the governing legacy trust instrument.  Any written, verbal, tacit, 

express, or implied agreement or understanding or any other agreement or 

understanding purporting to grant, permit, or recognize any greater rights, powers, or 

interests than are provided in the act or the governing legacy trust instrument is void.  

Any portion of a legacy trust instrument that is not voided under this provision remains 

valid and effective.8 

Qualified affidavit 

The act generally requires a transferor to sign a "qualified affidavit" before or 

substantially contemporaneously with making a qualified disposition.9  A qualified 

affidavit must be notarized and contain all of the following statements under oath:10 

(1)  The property being transferred to the trust was not derived from unlawful 

activities. 

(2)  The transferor has full right, title, and authority to transfer the property to 

the legacy trust. 

(3)  The transferor will not be rendered insolvent immediately after the transfer 

of the property to the legacy trust. 

(4)  The transferor does not intend to defraud any creditor by transferring the 

property to the legacy trust. 

(5)  There are no pending or threatened court actions against the transferor, 

except for any court action identified by the affidavit or an attachment to the affidavit. 

(6)  The transferor is not involved in any administrative proceeding, except for 

any proceeding identified by the affidavit or an attachment to the affidavit. 

(7)  The transferor does not contemplate at the time of the transfer the filing for 

relief under the Bankruptcy Code. 

                                                 
8 R.C. 5816.04. 

9 R.C. 5816.06(A). 

10 R.C. 5816.06(B). 
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Under the act , a qualified affidavit is considered defective if it materially fails to 

meet the above requirements, but a qualified affidavit is not considered defective due to 

any one or more of the following:  (1) any nonsubstantive variances from the language 

set forth in the above requirements, (2) any statements or representations in addition to 

those requirements if the statements or representations do not materially contradict the 

required statements or representations, or (3) any technical errors in the form, 

substance, or method of administering an oath if those errors were not the fault of the 

affiant, and the affiant reasonably relied upon another person to prepare or administer 

the oath.11 

The act provides that a qualified affidavit is not required from a transferor who is 

not a beneficiary of the legacy trust that receives the disposition.  A subsequent 

qualified affidavit is not required in connection with any qualified disposition made 

after the execution of an earlier qualified affidavit if that disposition is a part of, is 

required by, or is the direct result of, a prior qualified disposition that was made in 

connection with that earlier qualified affidavit.12 

If a qualified affidavit is required and a transferor fails to timely sign a qualified 

affidavit or signs a defective qualified affidavit, subject to the normal rules of evidence, 

that failure or defect may be considered as evidence in any proceeding commenced 

pursuant to the proceedings described below under "Restrictions on actions by 

creditors with respect to qualified dispositions," but the legacy trust or the validity 

of any attempted qualified disposition is not affected in any other way due to that 

failure or defect.13 

Restrictions on actions by creditors with respect to qualified dispositions 

The act, notwithstanding any provision of law to the contrary but subject to the 

provision described in the last paragraph under "Effect of dispositions," below, 

prohibits a creditor from bringing any action, including an action to enforce a judgment 

entered by a court or other body having adjudicative authority, an action at law or in 

equity, or an action for an attachment or other final or provisional remedy:  (1) against 

any person who made or received a qualified disposition, (2) against or involving any 

property that is the subject of a qualified disposition or is otherwise held by or for any 

trustee as part of a legacy trust, or (3) against any trustee of a legacy trust.  However, a 

creditor generally may bring an action to avoid any qualified disposition of an "asset" 

                                                 
11 R.C. 5816.06(C). 

12 R.C. 5816.06(D). 

13 R.C. 5816.06(E). 
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on the ground that a transferor made the qualified disposition with the specific intent to 

defraud the specific creditor bringing the action.14 

The above described creditor's cause of action or claim for relief to avoid any 

qualified disposition of an asset is extinguished unless that action is brought by a 

creditor of a transferor who meets one of the following requirements:15 

(1)  The creditor is a creditor of the transferor before the relevant qualified 

disposition, and the action is brought within the later of the following periods:  (a) 18 

months after the qualified disposition, or (b) six months after the qualified disposition is 

or reasonably could have been discovered by the creditor if the creditor files a suit 

against the transferor, other than the above described action to avoid the qualified 

disposition, or makes a written demand for payment on the transferor that in either case 

asserts a claim based on an act or omission of the transferor that occurred before the 

qualified disposition, and that suit is filed, or the written demand is delivered to the 

transferor, within three years after the qualified disposition. 

(2)  The creditor becomes a creditor after the qualified disposition, and the action 

to avoid the qualified disposition is brought within 18 months after the qualified 

disposition. 

The act provides that in any action to avoid the qualified disposition, the burden 

is upon the creditor to prove the matter by clear and convincing evidence.  It states that 

this provision is construed as providing a substantive rather than a procedural rule or 

right under the law of Ohio.16 

Restrictions on other actions, remedies, or claims 

Under the act, notwithstanding any provision of law to the contrary but subject 

to the provision described in the last paragraph under "Effect of dispositions," below, 

a creditor or any other person has only the rights and remedies with respect to a 

qualified disposition that are provided in the act, and the creditor or other person has 

no claim or cause of action against any trustee or advisor of a legacy trust or against any 

person involved in the counseling in connection with, or the drafting, preparation, 

execution, administration, or funding of, a legacy trust.17 

                                                 
14 R.C. 5816.07(A). 

15 R.C. 5816.07(B). 

16 R.C. 5816.07(C). 

17 R.C. 5816.07(D). 
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Notwithstanding any provision of law to the contrary but subject to the 

provision described in the last paragraph under "Effect of dispositions," below, and in 

addition to any other limitations, restrictions, or bars imposed by the act, the act 

prohibits any action, including an action to enforce a judgment of a court or other body 

having adjudicative authority, from being brought at law or in equity against a trustee 

or an advisor of a legacy trust or against any person involved in the counseling in 

connection with, or the drafting, preparation, execution, administration, or funding of, a 

legacy trust if and to the extent that, in connection with the qualified disposition that 

forms the basis of that action, the time in which a creditor could sue to avoid that 

qualified disposition would have expired as described above.18 

All of the following apply under the act if more than one qualified disposition is 

made in connection with the same legacy trust: 

(1)  Each qualified disposition will be separately evaluated, without regard to 

any subsequent qualified disposition, to determine whether a creditor's claim regarding 

that particular qualified disposition is extinguished as described above in "Restrictions 

on actions by creditors with respect to qualified dispositions."19 

(2)  The following apply when determining the order in which property is paid, 

applied, or distributed from a legacy trust, and they are to be construed as providing a 

substantive rather than a procedural rule or right under the law of Ohio:20 

(a)  Any payment, application, or distribution of money is considered to have 

been made from or with the money most recently received or acquired by any trustee of 

a legacy trust except to the extent that it is proven otherwise beyond a reasonable 

doubt.  For purposes of this provision, "money" means cash or cash equivalents; "cash" 

means the coins or currency of the United States or any other nation; and "cash 

equivalent" includes certified or uncertified checks, money orders, bank drafts, any 

electronic transfer of funds, negotiable instruments, instruments indorsed in blank or in 

bearer form, securities issued or guaranteed by the United States, any state of the 

United States, or any state or federal agency, funds on deposit in any savings or 

checking account or any similar account, funds on deposit in any money market 

account or similar account, any demand deposit account, time deposit account, or 

savings deposit account at any bank, savings and loan association, brokerage house, or 

similar institution, or any other monetary instrument or device that is commonly or 

                                                 
18 R .C. 5816.07(E). 

19 R.C. 5816.07(F)(1). 

20 R.C. 5816.07(F)(2)(a), (b), and (c). 
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routinely accepted as a cash equivalent. The definition of "cash equivalent" is to be 

liberally construed and applied. 

(b)  Any payment, application, or distribution of fungible assets other than 

money is considered to have been made from or with the fungible assets most recently 

received or acquired by any trustee of a legacy trust except to the extent that it is proven 

otherwise by clear and convincing evidence.  For purposes of this provision, any asset 

that can be classified as either money or a fungible asset is classified as money; and 

"fungible assets" means any assets, other than money, that are interchangeable for 

commercial purposes and the properties of which are essentially identical.  The 

definition of "fungible assets" is to be liberally construed and applied. 

Under the act, the counseling in connection with, or the drafting, preparation, 

execution, administration, or funding of, a legacy trust includes such activities with 

respect to any limited partnership, limited liability company, corporation, or similar or 

comparable entity if the limited partnership interests, limited liability company 

interests, stock, or other similar or comparable ownership interests in the relevant entity 

are subsequently transferred to any trustee of any trust that is, was, or becomes a legacy 

trust.21 

Avoidance of qualified disposition 

The act provides that all of the following apply in connection with any action 

brought pursuant to these provisions or an action to avoid a qualified disposition as 

described above:22 

(1)  If a qualified disposition is wholly or partially avoided, all of the following 

apply:23 

(a)  That specific qualified disposition is avoided only to the extent necessary to 

satisfy a transferor's debt to the creditor who brought the action to avoid the qualified 

disposition, and any part of the qualified disposition that is not used to satisfy that debt 

remains subject to the legacy trust in question. 

(b)  All other qualified dispositions to any trustee of the legacy trust, including 

any qualified disposition of a partial, co-ownership, or undivided interest in property 

                                                 
21 R.C. 5816.07(G). 

22 R.C. 5816.08. 

23 R.C. 5816.08(A). 
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by a transferor other than the transferor whose qualified disposition is avoided, 

together with the legacy trust itself, remain valid and effective. 

(c)  If the court is satisfied that a trustee has not acted in bad faith in accepting or 

administering the property that is the subject of the avoided qualified disposition, all of 

the following apply: 

(i)  The trustee has a first and paramount lien against the property that is the 

subject of the qualified disposition in an amount equal to the entire cost, including 

attorney's fees, properly incurred by the trustee in the defense of the action or 

proceedings to avoid the qualified disposition. 

(ii)  The qualified disposition is avoided subject to the proper fees, costs, and pre-

existing rights, claims, and interests of the trustee and of any predecessor trustee that 

has not acted in bad faith. 

(iii)  For purposes of the above provisions, no trustee is considered to have acted 

in bad faith merely because the trustee accepted the property that is the subject of the 

qualified disposition. 

(d)  If the court is satisfied that a beneficiary of a legacy trust has not acted in bad 

faith in receiving a distribution from that trust, the avoidance of the qualified 

disposition is subject to the right of the beneficiary to retain that distribution if the 

distribution was made upon the exercise of a trust power or discretion vested in a 

trustee or advisor and that power or discretion was exercised prior to the creditor's 

commencement of the action to avoid the qualified disposition.  For purposes of this 

provision, no beneficiary, including a beneficiary who is also a transferor of the trust, is 

considered to have acted in bad faith merely because the beneficiary accepted a 

distribution made in accordance with the terms of the trust instrument. 

(e)  A creditor has the burden of proving by clear and convincing evidence that a 

trustee or a beneficiary acted in bad faith under (1)(c) or (d) above.  This provision is 

construed as providing a substantive rather than a procedural rule or right under the 

law of Ohio. 

(2)  The court must award reasonable attorney's fees and costs to any prevailing 

party in any final judgment rendered in any action wholly or partially brought under 

these provisions or an action to avoid a qualified disposition.24 

                                                 
24 R.C. 5816.08(B). 
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Successor trustees; filling of vacancies 

The act requires that any successor or replacement trustees of a legacy trust be 

determined or selected in the following manners:25 

(1)  Paragraph (2), below, applies if in any action involving a legacy trust or any 

trustee of the legacy trust a court takes an action in which the "court" (including a 

judicial tribunal, an administrative tribunal, or other adjudicative body or panel) 

declines to apply the law of Ohio in determining any of the following matters:  (a) the 

validity, construction, or administration of the trust, (b) the effect of any term or 

condition of the trust, including a spendthrift provision, or (c) the rights and remedies 

of any creditor or other suitor in connection with a qualified disposition.26 

(2)  Immediately upon the court's action under (1), above, and without the need 

for any order of any court, any "qualified trustee" who is a party to that action ceases in 

all respects to be a trustee of the legacy trust, and the position of trustee must be 

occupied in accordance with the terms of the trust instrument that governed the legacy 

trust immediately before that cessation, or, if the terms of the trust instrument do not 

provide for another trustee and the trust would otherwise be without a trustee, any 

Ohio court, upon the application of any beneficiary of the legacy trust, must appoint a 

successor qualified trustee upon the terms and conditions that it determines to be 

consistent with the purposes of the trust and the Ohio Legacy Trust Act.  Upon a 

qualified trustee ceasing to be such pursuant the above provision, that qualified trustee 

has no power or authority other than to convey trust property to any other trustee that 

is appointed, installed, or serving in accordance with this provision.27 

In all cases other than the situation described above, both of the following 

apply:28 

(1)  If a legacy trust ceases to have at least one qualified trustee, the vacancy in 

the qualified trusteeship must be filled in the following order of priority, except to the 

extent that the legacy trust expressly provides otherwise:  (a) by a person designated in 

the terms of the trust to act as successor trustee, (b) by a person appointed by someone 

designated in the terms of the trust to appoint a successor trustee, (c) by a person 

appointed by unanimous agreement of the qualified beneficiaries in the case of a 

noncharitable trust or by a person selected by the charitable organizations expressly 

                                                 
25 R.C. 5816.09. 

26 R.C. 5816.09(A)(1) and (3). 

27 R.C. 5816.09(A)(2). 

28 R.C. 5816.09(B). 
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designated to receive distributions under the terms of the trust in the case of a 

charitable trust, and (d) by a person appointed by the court.29 

(2)  If a legacy trust ceases to have at least one trustee, the vacancy in the 

trusteeship must be filled as described in (1), above, and the successor trustee must be a 

qualified trustee unless the legacy trust instrument expressly provides otherwise.30 

Effect of dispositions 

Under the act, a "disposition" by a "nonqualified trustee" to a qualified trustee is 

not treated as other than a qualified disposition solely because the nonqualified trustee 

is a trustee of a "nonlegacy trust."31  A disposition to any nonqualified trustee of a legacy 

trust is treated as a qualified disposition if at the time of the disposition any of the 

following applies:32 

(1)  There is at least one qualified trustee serving pursuant to the terms of that 

legacy trust. 

(2)  There is no qualified trustee serving but the circumstances require the 

appointment or installation of a qualified trustee pursuant to the first paragraph (2) 

under "Successor trustees; filling of vacancies," above. 

(3)  There is no qualified trustee serving but within 180 days after the date of 

disposition a qualified trustee fills the vacancy in the qualified trusteeship or an 

application to appoint a qualified trustee is filed pursuant to the last paragraphs (1) and 

(2) in "Successor trustees; filling of vacancies," above. 

If a disposition is made by a trustee of a nonlegacy trust to a trustee of a legacy 

trust, both of the following apply:33 

(1)  Except to the extent expressly stated otherwise by the terms of that 

disposition, the disposition is considered a qualified disposition for the benefit of all of 

the persons who are the beneficiaries of both the nonlegacy trust and the legacy trust. 

                                                 
29 By reference to R.C. 5807.04, not in the act. 

30 By reference to R.C. 5807.04, not in the act. 

31 R.C. 5816.10(C). 

32 R.C. 5816.10(D). 

33 R.C. 5816.10(E). 
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(2)  The date of the disposition to the legacy trust is considered to be the date on 

which the property that was part of the nonlegacy trust was first continuously subject to 

any law of a jurisdiction other than Ohio that is similar to the Ohio Legacy Trust Act.  A 

court must liberally construe and apply this provision in finding that such continuity 

and similarity exist. 

The act provides that any "valid lien" attaching to property before a disposition 

of that property to a trustee of a legacy trust survives the disposition, and the trustee 

takes title to the property subject to the valid lien and to any agreements that created or 

perfected the valid lien.  Nothing in the Ohio Legacy Trust Act is to be construed to 

authorize any disposition that is prohibited by the terms of any agreements, notes, 

guaranties, mortgages, indentures, instruments, undertakings, or other documents.  In 

the event of any conflict between this provision and any other provision of that Act, this 

provision controls.34 

Jurisdiction of Ohio courts 

The act provides that to the maximum extent permitted by the Ohio Constitution 

and the United States Constitution, the courts of Ohio must exercise jurisdiction over 

any legacy trust or any qualified disposition and adjudicate any case or controversy 

brought before them regarding, arising out of, or related to, any legacy trust or any 

qualified disposition if that case or controversy is otherwise within the subject matter 

jurisdiction of the court.  Subject to the Ohio Constitution and the United States 

Constitution, no court of Ohio may dismiss or otherwise decline to adjudicate any such 

case or controversy on the ground that a court of another jurisdiction has acquired or 

may acquire proper jurisdiction over, or may provide proper venue for, that case or 

controversy or the parties to the case or controversy.  Nothing in this provision is 

construed to prohibit a transfer or other reassignment of any case or controversy from 

one Ohio court to another Ohio court, or to expand or limit the subject matter 

jurisdiction of any court of Ohio.35 

Trust advisors; trustee and advisor discretion 

The act permits any person to serve as an advisor of a legacy trust except that a 

transferor may act as an advisor only in connection with "investment decisions."  An 

advisor is considered a fiduciary unless the terms of a legacy trust instrument expressly 

provide otherwise.36 

                                                 
34 R.C. 5816.10(G). 

35 R.C. 5816.10(H). 

36 R.C. 5816.11. 
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Except to the extent expressly provided otherwise by the terms of a legacy trust 

instrument, each trustee and each advisor of a legacy trust have the greatest discretion 

permitted by law in connection with all matters of trust administration, all trust 

distributions, and all other trustee or advisor decisions.37 

Under the act, no beneficiary or other person is considered to have a property 

interest in any property of a legacy trust to the extent that the distribution of that 

property is subject to the discretion of one or more qualified trustees or advisors, either 

acting alone or in conjunction with any other person, including any person authorized 

to veto any distributions from the legacy trust.38 

Miscellaneous rules; applicability 

The act provides that the provisions of the Ohio Legacy Trust Act control and 

prevail in the event of any conflict between any provision of that Act and any provision 

of R.C. Chapter 1336. (Ohio Uniform Fraudulent Transfer Act) or any other provision of 

law similar to any provision of R.C. Chapter 1336.  A statement in a trust instrument 

stating that it "shall be governed by the laws of Ohio" or other statement to similar effect 

or of similar import is considered to expressly incorporate the laws of Ohio to govern 

the validity, construction, and administration of that trust instrument and to satisfy the 

specific requirement that the trust expressly incorporate the laws of Ohio to wholly or 

partially govern its validity, construction, and administration.39 

A legacy trust may contain any terms or conditions that provide for changes in or 

to the place of administration, situs, governing law, trustees or advisors, or the terms or 

conditions of the legacy trust or for other changes permitted by law.40 

The act provides that the Ohio Legacy Trust Act applies to qualified dispositions 

made on or after the act's effective date.41 

Definitions 

The act defines the following terms:42 

                                                 
37 R.C. 5816.12. 

38 R.C. 5816.13. 

39 R.C. 5816.10(A) and (B) and by reference to R.C. 5816.02(K)(1)(b). 

40 R.C. 5816.10(F). 

41 R.C. 5816.14. 

42 R.C. 5816.02. 
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"Advisor" means a person to whom both of the following apply:  (1) the person 

satisfies the eligibility criteria described in the first sentence under "Trust advisors; 

trustee and advisor discretion," above, and (2) the person is given the authority by 

the terms of a legacy trust to remove or appoint one or more trustees of the trust or to 

direct, consent to, or disapprove a trustee's actual or proposed investment, distribution, 

or other decisions.  Any person to whom (1) and (2), above, apply is considered an 

advisor even if that person is denominated by another title, such as protector. 

"Asset" means property of a transferor but does not include:  (1) property to the 

extent it is encumbered by a valid lien, (2) property to the extent it is exempt at the time 

of a qualified disposition under any applicable nonbankruptcy law, including R.C. 

2329.66 (exempt rights and interests), (3) property held in the form of a tenancy by the 

entireties to the extent that, under the law governing the entireties estate at the time of a 

qualified disposition, it is not subject to process by a creditor holding a claim against 

only one tenant, or (4) any property transferred from a nonlegacy trust to a legacy trust 

to the extent that the property would not be subject to attachment under the applicable 

nonbankruptcy law governing that nonlegacy trust. 

"Bankruptcy Code" means the United States Bankruptcy Code, 11 U.S.C. Chapter 

11, as amended. 

"Beneficiary" means a person that has a present or future beneficial interest in a 

trust, whether vested or contingent, or that, in a capacity other than that of trustee, 

holds a power of appointment over trust property, or a charitable organization that is 

expressly designated in the terms of the trust to receive distributions.  "Beneficiary" 

does not include any charitable organization that is not expressly designated in the 

terms of the trust to receive distributions, but to whom the trustee may in its discretion 

make distributions.43 

"Claim" means a right to payment, whether or not the right is reduced to 

judgment or is liquidated, unliquidated, fixed, contingent, matured, unmatured, 

disputed, undisputed, legal, equitable, secured, or unsecured. 

"Creditor" means a person who has a "claim" against a transferor and any 

transferee or assignee of, or successor to, that claim. 

"Debt" means a liability on a claim. 

"Disposition" means a transfer, conveyance, or assignment of property, including 

a partial, contingent, undivided, or co-ownership interest in property.  "Disposition" 

                                                 
43 By reference to R.C. 5801.01(C) – not in the act. 



Legislative Service Commission -23- Sub. H.B. 479  

includes the exercise of a general power so as to cause a transfer of property to a trustee 

or trustees but does not include:  (1) the release or relinquishment of an interest in 

property that, until the release or relinquishment, was the subject of a qualified 

disposition, (2) the exercise of a limited power so as to cause a transfer of property to a 

trustee or trustees, or (3) a disclaimer of an interest in a trust, bequest, devise, or 

inheritance. 

"Internal Revenue Code" means the "Internal Revenue Code of 1986," 100 Stat. 

2085, 26 U.S.C. 1 et seq., as amended. 

"Investment decision" means any participation in any decision regarding the 

retention, purchase, sale, exchange, tender, or other transaction affecting the ownership 

of or rights in investments. 

"Legacy trust" means a trust evidenced by a written trust instrument to which all 

of the following apply:  (1) the trust has, names, or appoints at least one qualified 

trustee for or in connection with the property that is the subject of a qualified 

disposition, (2) the trust expressly incorporates the laws of Ohio to wholly or partially 

govern its validity, construction, and administration, (3) the trust expressly states that it 

is irrevocable, and (4) the trust has a spendthrift provision applicable to the interests of 

any beneficiary in the trust property, including any interests of a transferor in the trust 

property.  A trust that satisfies the above criteria is considered a legacy trust even if the 

trust instrument also allows for one or more nonqualified trustees and regardless of the 

language used to satisfy those criteria. 

"Lien" means a charge against or an interest in property to secure payment of a 

debt or performance of an obligation, and includes a security interest created by 

agreement, a judicial lien obtained by legal or equitable process or proceedings, a 

common law lien, or a statutory lien.44 

"Nonlegacy trust" means any trust other than a legacy trust. 

"Nonqualified trustee" means any trustee other than a qualified trustee. 

"Person" means an individual, corporation, business trust, estate, trust, 

partnership, limited liability company, association, joint venture, government, 

governmental agency or instrumentality, public corporation, or any other legal or 

commercial entity.45 

                                                 
44 By reference to R.C. 1336.01(H) – not in the act. 

45 By reference to R.C. 5801.01(N) – not in the act. 
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"Property" means anything or any interest in anything that may be the subject of 

ownership.46 

"Qualified affidavit" means an affidavit that meets the requirements described 

above in "Qualified affidavit." 

"Qualified disposition" means a disposition by or from a transferor to any trustee 

of a trust that is, was, or becomes a legacy trust. 

"Qualified trustee" means a person who is not a transferor and to whom both of 

the following apply:  (1) the person, if a natural person, is a resident of Ohio or the 

person, if not a natural person, is authorized by Ohio law or by a court of competent 

jurisdiction of Ohio to act as a trustee and whose activities are subject to supervision by 

the Ohio Superintendent of Banks, the Federal Deposit Insurance Corporation, the 

Comptroller of the Currency, or the Office of Thrift Supervision or a successor of any of 

them, and (2) the person maintains or arranges for custody in Ohio of some or all of the 

property that is the subject of the qualified disposition, maintains records for the legacy 

trust on an exclusive or nonexclusive basis, prepares or arranges for the preparation of 

required income tax returns for the legacy trust, or otherwise materially participates in 

the administration of the legacy trust. 

"Spendthrift provision" means a term of a trust that restrains both voluntary and 

involuntary transfer of a beneficiary's interest.47 

"Spouse" and "former spouse" means only the person to whom a transferor was 

married on or before a qualified disposition is made. 

"Transferor" means a person who directly or indirectly makes a disposition. 

"Valid lien" means a lien that is effective against the holder of a judicial lien 

subsequently obtained by legal or equitable process or proceedings.48 

Ohio Trust Code changes 

Rights of settlor's creditors 

The act modifies the Ohio Trust Code by providing that, whether or not the 

terms of a trust contain a spendthrift provision, except to the extent that a trust is 

                                                 
46 By reference to R.C. 5801.01(P) – not in the act. 

47 By reference to R.C. 5801.01(T) – not in the act. 

48 By reference to R.C. 1336.01(M) – not in the act. 
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established pursuant to, or otherwise is wholly or partially governed by or subject to the Ohio 

Legacy Trust Act, as enacted by the act, with respect to an irrevocable trust, a creditor or 

assignee of the settlor may reach the maximum amount that can be distributed to or for 

the settlor's benefit.  If an irrevocable trust has more than one settlor, the amount 

distributable to or for a settlor's benefit that the creditor or assignee of a particular settlor 

may reach may not exceed that settlor's interest in the portion of the trust attributable to 

that settlor's contribution.  The right of a creditor or assignee to reach a settlor's interest in an 

irrevocable trust is subject to the Ohio Legacy Trust Act to the extent that that Act applies to 

that trust.49  (Added language is italicized.) 

The act provides that, for purposes of the above provision, none of the following 

is considered an amount that can be distributed to or for the benefit of the settlor:50 

(1)  Trust property that could be but has not yet been distributed to or for the 

benefit of the settlor only as a result of the exercise of a power of appointment held in a 

nonfiduciary capacity by any person other than the settlor; 

(2)  Trust property that could be but has not yet been distributed to or for the 

benefit of the settlor of a trust pursuant to the power of the trustee to make distributions 

or pursuant to the power of another in a fiduciary capacity to direct distributions, if and 

to the extent that the distributions could be made from trust property the value of 

which was included in the gross estate of the settlor's spouse for federal estate tax 

purposes under section 2041 or 2044 of the IRC or that was treated as a transfer by the 

settlor's spouse under section 2514 or 2519 of the IRC. 

(3)  Trust property that, pursuant to the exercise of a discretionary power by a 

person other than the settlor, could be paid to a taxing authority or to reimburse the 

settlor for any income tax on trust income or principal that is payable by the settlor 

under the law imposing the tax. 

Power of modification 

Continuing law permits the terms of a trust to confer upon a trustee or other 

person a power to direct the modification or termination of the trust.51  The act clarifies 

continuing law by providing that, except to the extent otherwise provided by the terms of a 

trust, a person other than a beneficiary who holds a power to direct, including, but not 

limited to, a power to direct the modification or termination of a trust, is presumptively a 

                                                 
49 R.C. 5805.06(A)(2). 

50 R.C. 5805.06(B)(3). 

51 R.C. 5808.08(C). 
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fiduciary who, as a fiduciary, is required to act in good faith with regard to the 

purposes of the trust and the interests of the beneficiaries.  The holder of a power to 

direct is liable for any loss that results from breach of a fiduciary duty.52  (Added 

language is italicized.) 

Limitations on trustee's liability 

The act provides that regardless of whether a beneficiary is subject to the claims 

of any creditor, a trustee may pay any expense incurred by a beneficiary to the extent 

that payment is permitted by the instrument governing the trust, and the trustee may 

make those payments even if the payments exhaust the trust's income and principal.  A 

trustee is not liable to any creditor of a beneficiary for paying the expenses of a 

beneficiary as allowed by this provision.53 

Administrative fiduciary 

The act provides that if an instrument or other applicable written agreement 

describes, appoints, or directs a fiduciary to handle only the administrative duties and 

responsibilities of a trust, that administrative fiduciary does not have any duties, 

responsibilities, or liabilities to the trust beneficiaries or to other persons interested in a 

trust except for those administrative duties and responsibilities specifically described in 

the instrument or agreement.  The administrative duties and responsibilities of a trust 

may include any of the following:  (1) opening and maintaining bank, brokerage, 

financial, or other custodial accounts to receive trust income or contributions and from 

which trust expenditures, bills, and distributions may be disbursed, (2) maintaining and 

handling trust records, reports, correspondence, or communications, (3) maintaining an 

office for trust business, (4) filing any trust tax returns, (5) employing agents in 

connection with the fiduciary's administrative duties, (6) taking custody of or storing 

trust property, and (7) any other similar administrative duties for the trust.54 

Any administrative fiduciary is relieved from any obligation to perform 

investment reviews and make recommendations with respect to any investments to the 

extent the grantor, an advisory or investment committee, or one or more other persons 

have authority to direct the acquisition, disposition, or retention of any investment.55 

                                                 
52 R.C. 5808.08(D). 

53 R.C. 5815.24(D). 

54 R.C. 5815.25(B). 

55 R.C. 5815.25(D). 
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The above provisions do not apply to the extent that the instrument under which 

an administrative fiduciary acts contains provisions that are inconsistent with those 

provisions.56 

Disclaiming testamentary and nontestamentary succession property 

Continuing law provides for the rights to disclaim and the procedures for 

disclaimer of testamentary or intestate succession to any real or personal property.  

These rights and procedures are in addition to, and do not exclude or abridge, any other 

rights or procedures that exist or formerly existed under any other Revised Code 

section or at common law to assign, convey, release, refuse to accept, renounce, waive, 

or disclaim property.57 

Under the act, a disclaimer is not considered a transfer or conveyance by the 

disclaimant, and no creditor of a disclaimant may avoid a disclaimer.  The act provides 

that the disclaimer section takes precedence over any other Revised Code section that 

conflicts with it.58 

Temporary conveyance of trust property to beneficiary and reconveyance 
back to trustee 

Requirements and rules of construction 

The act provides that if any interest in real property held by any trustee of an 

express trust that is wholly or partially governed by a law of Ohio or any interest in real 

property located in Ohio that is held by the trustee of a trust wholly governed by the 

law of one or more jurisdictions other than Ohio is temporarily conveyed to any 

beneficiary of that trust and reconveyed back to any trustee of that trust, the interest in 

the real property is subject to the provisions described below in "Date to which 

reconveyance relates back; survival of rights, duties, and obligations" if all of the 

following apply and with the following rules of construction:59 

(1)  That temporary conveyance is for the principal purpose of enabling some or 

all of that interest in the real property to be used as collateral in a loan transaction.  A 

court must liberally construe the temporary conveyance to a beneficiary of the trust in 

determining whether its principal purpose is to enable some or all of the interest to be 

                                                 
56 R.C. 5815.25(E). 

57 R.C. 5815.36(N)(1). 

58 R.C. 5815.36(N)(2) and (3). 

59 R.C. 5815.37(A). 

http://codes.ohio.gov/orc/5815.36
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used as such collateral.  An interest in real property is considered to be used as 

collateral if, as part of a lending transaction, that interest is wholly or partially made 

subject to a mortgage, deed of trust, lien, encumbrance, or any other similar or 

comparable instrument or arrangement used to give the lender collateral rights in and 

to that interest.60 

(2)  The loan proceeds will be delivered to the trustee, or will otherwise be 

principally used for the benefit of one or more beneficiaries, of the trust.  A court must 

liberally construe this provision in determining whether the loan proceeds will be 

principally used for the benefit of one or more beneficiaries.61 

(3)  The interest in the real property is reconveyed back to one or more trustees of 

the trust within a reasonable time after the reconveying beneficiary acquired actual 

notice that the lender has perfected the lender's collateral rights in and to that interest.  

For purposes of this provision, any reconveyance to a trustee is considered to have 

occurred within a reasonable time if it is made within 120 days of the date on which the 

reconveying beneficiary acquired actual notice that the lender has perfected the lender's 

collateral rights in and to the interest in the real property.  In all other cases, a court 

must consider all relevant facts and circumstances in determining whether the 

reconveyance is within a reasonable time after the reconveying beneficiary acquired 

that actual notice.62 

(4)  The lender in question is any of the following: 

(a)  A bank, thrift, savings bank, savings and loan association, credit union, or 

any other similar financial institution if the activities of the other similar financial 

institution are subject to supervision by the Ohio Superintendent of Financial 

Institutions, the Federal Deposit Insurance Corporation, the Comptroller of the 

Currency, the Office of Thrift Supervision, any other comparable state or federal 

regulatory agency or entity, or a successor of any of them; 

(b)  An insurance company subject to supervision by the Ohio Department of 

Insurance or any comparable agency established by the law of any other jurisdiction; 

(c)  Any other corporation, limited liability company, partnership, or other 

similar or comparable entity the routine and regular business activities of which 

                                                 
60 R.C. 5815.37(D). 

61 R.C. 5815.37(E). 

62 R.C. 5815.37(F). 
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commonly include the making of commercial or residential loans that are wholly or 

partially secured by real property. 

A court must liberally construe (4), above, in determining whether a corporation, 

limited liability company, partnership, or other similar or comparable entity qualifies as 

a lender within the meaning of that provision.  Subject to this rule of liberal 

interpretation, the Ohio Superintendent of Financial Institutions may from time to time 

issue regulations setting forth a nonexhaustive list of entities that qualify as such a 

lender and specific entities or classes of entities that do not qualify as a lender.63 

The act provides that an interest in real property may be subject to or involved in 

more than one loan transaction undertaken pursuant to its provisions.64 

Date to which reconveyance relates back; survival of rights, duties, and 
obligations 

The act provides that if a temporary conveyance and reconveyance of an interest 

in real property is made for the principal purpose of allowing a lender to acquire, 

perfect, foreclose on, or exercise collateral rights in and to that interest, the temporary 

conveyance to a beneficiary is disregarded for all other purposes, and the reconveyance 

back to a trustee relates back to the date immediately preceding that reconveyance on 

which the interest in the real property was transferred to any trustee of the trust in a 

transaction other than a loan transaction described above.65 

In connection with any temporary conveyance and reconveyance of an interest in 

real property, the following survive unimpaired after any reconveyance back to a 

trustee:66 

(1)  The rights, duties, and obligations of a lender under the documents 

governing the loan transaction, including any of the following to the extent they are 

provided for in those documents:  (a) a lender's collateral rights in and to any interest in 

real property that is reconveyed to a trustee, (b) the lender's rights under any mortgage, 

deed of trust, lien, encumbrance, or any other similar or comparable instrument or 

arrangement used to give the lender collateral rights in and to the interest being 

reconveyed, including a lender's right to foreclose on that interest, and (c) the lender's 

                                                 
63 R.C. 5815.37(G). 

64 R.C. 5815.37(H). 

65 R.C. 5815.37(B). 

66 R.C. 5815.37(C). 
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obligations to make loans or advances or to provide any person with any notice called 

for by those documents; 

(2)  The rights, duties, and obligations of any debtor under any documents 

governing the loan transaction, including the following to the extent they are provided 

for in those documents:  (a) the duty to repay the lender or any other person who is 

entitled to receive payments under those documents, (b) the duty to honor any 

agreements or covenants made by the debtor in the documents, and (c) the right to 

receive any advances, loans, notices, or other benefits called for by the documents. 

Distribution of trust income or principal to trustee of second trust 

The act modifies former law by providing that the power to distribute trust 

income or principal to the trustee of a second trust cannot be exercised in a manner 

contrary to any provision of R.C. 2131.08 (rule against perpetuities as modified by the 

act) to the extent applicable to the first trust, and after applying the provisions R.C. 

2131.09 (exemption of certain trusts from the rule against perpetuities) (the act deletes 

the reference to "division (B)" of that section) to the extent applicable to the first trust.  

Solely for purposes of applying under this provision the provisions of R.C. 2131.08 and 

2131.09 (the act deletes "division (B)"), the exercise of the power to distribute trust 

income or principal to the trustee of a second trust is considered the exercise of a 

nongeneral power of appointment as defined in R.C. 2131.09(F) (instead of "a power of 

appointment other than a general power of appointment within the meaning of R.C. 

2131.09(B)(4)" in former law).67  See below under "Rule against perpetuities" and 

"Exemption of certain trusts" for the act's changes to R.C. 2131.08 and 2131.09 referred 

to in this paragraph. 

Exempt interests and rights in property 

Every person who is domiciled in Ohio may hold property exempt from 

execution, garnishment, attachment, or sale to satisfy a judgment or order under former 

provisions of law.68 

Property used as residence 

Continuing law provides that in the case of a judgment or order regarding 

money owed for health care services rendered or health care supplies provided to the 

person or person's dependent, one parcel or item of real or personal property that the 

person or a dependent of the person uses as a residence is exempt.  This provision does 

                                                 
67 R.C. 5808.18(E). 

68 R.C. 2329.66(A). 
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not preclude, affect, or invalidate the creation under R.C. Chapter 2329. (execution 

against property) of a judgment lien upon the exempted property but only delays the 

enforcement of the lien until the property is sold or otherwise transferred by the owner 

or in accordance with other applicable laws to a person or entity other than the 

surviving spouse or surviving minor children of the judgment debtor.  Under former 

law, every person who is domiciled in Ohio could hold exempt from a judgment lien 

created pursuant to this provision the person's interest, not to exceed $20,200, in the 

exempted property.  In the case of all other judgments and orders, the law exempts a 

person's interest, not to exceed $20,200, in one parcel or item of real or personal 

property that the person or a dependent of the person uses as a residence.69 

The act increases the amount of the above exemption of a person's interest in one 

parcel or item of real or personal property that the person or a dependent of the person 

uses as a residence to "not to exceed $125,000."  For purposes of this provision, "parcel" 

means a tract of real property as identified on the records of the auditor of the county in 

which the real property is located.70 

Under former law, the above exemption of property used as a residence did not 

impair a lien for the payment of taxes due on real property.71  The act instead provides 

that the above exemption of property used as a residence does not impair a lien for the 

payment of any taxes, debts, or other obligations owed to this state or any agency or 

political subdivision of this state.72 

The act also provides that the above exemption of property used as a residence 

does not extend to a judgment rendered against a debtor for tortious operation of a 

motor vehicle by the debtor that results in injury, death, or loss to person or property if 

that injury, death, or loss was caused at a time when the debtor failed to maintain proof 

of financial responsibility as defined in R.C. 4509.01.73 

Pension, annuity, retirement, or similar plan 

With certain exceptions, continuing law largely unchanged by the act exempts a 

person's "right" to a pension, benefit, annuity, retirement allowance, or accumulated 

contributions, a person's "right" to a participant account in any deferred compensation 

                                                 
69 R.C. 2329.66(A)(1). 

70 R.C. 2329.66(A)(1). 

71 R.C. 2329.661(A)(3). 

72 R.C. 2329.661(A)(4). 

73 R.C. 2329.661(A)(5). 
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program offered by the Ohio Public Employees Deferred Compensation Board, a 

government unit, or a municipal corporation, or a person's other accrued or accruing 

"rights," as exempted by specified Revised Code sections, and a person's "right" to 

benefits from the Ohio Public Safety Officers Death Benefit Fund.  The act changes 

"right" above to "rights to or interests in."74 

The act modifies the law by providing that, subject to certain exceptions, a 

person's rights (instead of right) to receive or interests in receiving a payment or other 

benefits under any pension, annuity, or similar plan or contract, not including a payment 

or benefit from a stock bonus or profit-sharing plan or a payment included in specified 

provisions, on account of illness, disability, death, age, or length of service, to the extent 

reasonably necessary for the support of the person and any of the person's dependents 

are exempt, except if all of certain conditions apply, including that the plan or contract 

was established by or under the auspices of an insider that employed the person at the 

time the person's rights or interests under the plan or contract arose (added language is 

italicized).75 

The act modifies the law by providing that except for any portion of the assets 

that were deposited for the purpose of evading the payment of any debt and except as 

provided in specified Revised Code sections, a person's rights or interests in the assets 

held in, or to directly or indirectly receive any payment or benefit under, any individual 

retirement account, individual retirement annuity, "Roth IRA," "529 plan," or education 

individual retirement account that provides payments or benefits by reason of illness, 

disability, death, retirement, or age or provides payments or benefits for purposes of education, 

are exempt to the extent that those assets, payments, or benefits are attributable to or 

derived from any of the following or from earnings, dividends, interest, appreciation, or gains 

on any of the following (added language is italicized):76 

(1)  Contributions of the person that were less than or equal to the applicable 

limits on deductible contributions to an individual retirement account or individual 

retirement annuity in the year that the contributions were made, whether or not the 

person was eligible to deduct the contributions on the person's federal tax return for the 

year in which the contributions were made; 

(2)  Contributions of the person that were less than or equal to the applicable 

limits on contributions to a Roth IRA or education individual retirement account in the 

year that the contributions were made; 

                                                 
74 R.C. 2329.66(A)(10)(a). 

75 R.C. 2329.66(A)(10)(b). 

76 R.C. 2329.66(A)(10)(c). 
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(3)  Contributions of the person that are within the applicable limits on rollover 

contributions under specified subsections of the IRC. 

(4)  Contributions by any person into any plan, fund, or account that is formed, created, 

or administered pursuant to, or is otherwise subject to, section 529 of the IRC.77 

The act further modifies the law by providing that except for any portion of the 

assets that were deposited for the purpose of evading the payment of any debt and 

except as provided in certain Revised Code sections, a person's rights or interests in the 

assets held in, or to receive any payment under, any Keogh or "H.R. 10" plan that 

provides benefits by reason of illness, disability, death, retirement, or age, are exempt to 

the extent reasonably necessary for the support of the person and any of the person's 

dependents (added language is italicized).78 

The act specifically exempts a person's rights to or interests in any assets held in, 

or to directly or indirectly receive any payment or benefit under, any individual 

retirement account, individual retirement annuity, "Roth IRA," "529 plan," or education 

individual retirement account that a decedent, upon or by reason of the decedent's 

death, directly or indirectly left to or for the benefit of the person, either outright or in 

trust or otherwise, including any of those rights or interests in assets or to receive 

payments or benefits that were transferred, conveyed, or otherwise transmitted by the 

decedent by means of a will, trust, exercise of a power of appointment, beneficiary 

designation, transfer or payment on death designation, or any other method or 

procedure.79 

The act provides that the above exemptions under continuing law, as modified 

by the act, and the exemption described in the preceding paragraph also apply or 

otherwise are available to an alternate payee under a qualified domestic relations order 

(QDRO) or other similar court order.  A person's interest in any plan, program, 

instrument, or device described in the above provisions are considered an exempt 

interest even if the plan, program, instrument, or device in question, due to an error 

made in good faith, failed to satisfy any criteria applicable to that plan, program, 

instrument, or device under the IRC.80 

                                                 
77 R.C. 2329.66(A)(10)(c)(iv). 

78 R.C. 2329.66(A)(10)(d). 

79 R.C. 2329.66(A)(10)(e). 

80 R.C. 2329.66(A)(10)(f) and (g). 
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Adjustments of dollar amounts of exemptions 

The act modifies continuing law by providing that on April 1, 2010, and on the 

first day of April in each third calendar year after 2010, the Ohio Judicial Conference 

must adjust each dollar amount set forth in the exempt rights and interests law to reflect 

any increase (instead of "the change") in the consumer price index for all urban 

consumers, as published by the United States Department of Labor, or, if that index is 

no longer published, a generally available comparable index, for the three-year period 

ending on the 31st day of December of the preceding year.  Any adjustments must be 

rounded to the nearest $25.81 

Rule against perpetuities 

Under continuing law, subject to R.C. 1746.14 (perpetual period of existence of 

certain business trusts), 1747.09 (perpetual period of existence of real estate investment 

authorized to transact real estate business in Ohio), and 2131.09 (exemption of certain 

trusts), no interest in real or personal property is good unless it must vest, if at all, not 

later than 21 years after a life or lives in being at the creation of the interest.  All estates 

given in tail, by deed or will, in real property lying within Ohio must be and remain an 

absolute estate in fee simple to the issue of the first donee in tail.  It is the intention by 

the adoption of this provision to make effective in Ohio what is generally known as the 

common law rule against perpetuities, with the exception set forth in the law.82 

The act provides that for purposes of the law on the rule against perpetuities and 

subject to R.C. 1746.14, 1747.09, and 2131.09 (see above), the following apply:83 

(1)  The time of the creation of an interest in real or personal property resulting 

from the exercise of a "general power of appointment" "exercisable in a nonfiduciary 

capacity by deed," (see "Definitions," below) whether or not also exercisable by will, is 

the time at which that power of appointment is exercised. 

(2)  The time of the creation of an interest in real or personal property resulting 

from the termination, without exercise, of a general power of appointment exercisable 

in a nonfiduciary capacity by deed, whether or not also exercisable by will, is the time at 

which that power of appointment terminates by reason of the death of the power 

holder, by release of the power, or otherwise. 

                                                 
81 R.C. 2329.66(B). 

82 R.C. 2131.08(A). 

83 R.C. 2131.08(D). 
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The act states that the above provisions are intended to be a statement of the 

common law of Ohio and are effective with respect to interests in real or personal 

property whenever created.84 

Exemption of certain trusts 

The act modifies the law by providing that no rule of law against perpetuities or 

suspension of the power of alienation of the title to property, any other former law 

against perpetuities, or any law restricting or limiting the duration of trusts applies with 

respect to any interest in real or personal property held in trust if both of the following 

apply:  (1) the instrument creating the trust specifically states that the rule against 

perpetuities or the provisions of R.C. 2131.08(A) (see above) (instead of R.C. 2131.08(B)) 

(time of creation of an interest in property subject to a power of the grantor to revoke or 

terminate the interest) do not apply to the trust, and (2) the trustee has unlimited power, or 

one or more persons have the unlimited power to direct the trustee or to approve the trustee's 

decision, either to sell all trust assets or to terminate the entire trust (instead of "if either the 

trustee of the trust has unlimited power to sell all trust assets or if one or more persons, 

one of whom may be the trustee, has the unlimited power to terminate the entire trust" 

in current law).85 

Under continuing law, as modified by the act in italics, the provisions described 

in the preceding paragraph and former law (hereafter, requirements for exempting 

certain trusts) are effective with respect to all of the following:86 

(1)  An interest in real or personal property in trust created under the terms of a 

will of a decedent (instead of "by wills of decedents") dying on or after March 22, 1999; 

(2)  An interest in real or personal property created under the terms of an inter 

vivos or testamentary trust instrument executed on or after March 22, 1999; 

(3)  An interest in real or personal property in trust created by the exercise of a 

general power of appointment on or after March 22, 1999; 

(4)  An interest in real or personal property in trust created by the exercise of a 

"nongeneral power of appointment" over any portion of a trust that meets the requirements 

described in those provisions (R.C. 2131.09(B)), but only if the "date of creation" of that 

                                                 
84 R.C. 2131.08(F). 

85 R.C. 2131.09(B)(1). 

86 R.C. 2131.09(B)(3). 
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nongeneral power of appointment is on or after the effective date of the act (see "Definitions," 

below, for definitions of terms in quotation marks). 

The act deletes the provision in former law that provided that the requirements 

for exempting certain trusts did not apply to the exercise of a power of appointment 

other than a general power of appointment.87 

The act provides that the requirements for exempting certain trusts are subject to 

the following provision.  The exercise of a nongeneral power of appointment granted 

over any portion of a trust to which the rule against perpetuities does not apply because 

the terms of the trust meet the requirements for exempting the trust nevertheless is 

subject to R.C. 2131.08, except that interests created pursuant to the exercise of a 

nongeneral power of appointment that has a date of creation on or after the act's 

effective date is required to vest not later than 1,000 years after the date of creation of 

that power.88 

Under the act, for purposes of the requirements for exempting certain trusts, the 

instrument creating a trust subject to a power reserved by the grantor to amend, revoke, 

or terminate the trust includes the original instrument establishing the trust and all 

amendments to the instrument made prior to the time at which the reserved power 

expires by reason of the death of the grantor, by release of the power, or otherwise.89 

It states that the provisions modifying R.C. 2131.09 as described above are 

intended to clarify the provisions of that section as originally enacted and apply to trust 

instruments that are in existence prior to, on, or after the act's effective date.90 

Definitions 

The act modifies the definition of "general power of appointment" in R.C. 2131.09 

and applies that same definition in R.C. 2131.08.  The term means a power that is 

exercisable in favor of the individual possessing the power, the individual's (instead of 

person's) estate, the individual's creditors, or the creditors of the individual's estate other 

than either of the following:  (1) a power that is limited by an ascertainable standard as defined 

in R.C. 5801.01 (definitions of terms in the Ohio Trust Code), or (2) a power of withdrawal 

                                                 
87 R.C. 2131.09(B)(4). 

88 R.C. 2131.09(C). 

89 R.C. 2131.09(D). 

90 R.C. 2131.09(E). 
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held by an individual, but only to the extent that it does not exceed the amount specified in 

section 2041(b)(2) or 2514(e) of the IRC (added or modified language is italicized).91 

The act adds the following definitions of the terms used in R.C. 2131.08 and 

2131.09:92 

"Nongeneral power of appointment" means any power of appointment that is 

not a general power of appointment. 

The "date of creation" of a nongeneral power of appointment created by the 

exercise of one or more powers of appointment, except by the exercise of a general 

power of appointment exercisable by deed, is the date of creation of the first of those 

powers of appointment to be exercised. 

"Exercisable by deed" in reference to a power of appointment means a power that 

can be exercised during the power holder's lifetime by an instrument that takes effect 

immediately.93 

Transfer made or obligation incurred fraudulent as to creditor 

The act modifies the Ohio Uniform Fraudulent Transfer Act by providing that a 

transfer made or an obligation incurred by a debtor is fraudulent as to a creditor, 

whether the claim of the creditor arose before, or within a reasonable time not to exceed four 

years after, the transfer was made or the obligation was incurred, if the debtor made the 

transfer or incurred the obligation in either of certain ways, including with actual intent 

to hinder, delay, or defraud any creditor of the debtor (added language is italicized).94 

Records 

The County Recorder Law generally requires the county recorder to keep six 

separate sets of records:  a record of deeds; a record of mortgages; a record of powers of 

attorney including memoranda of trust; a record of plats; a record of leases; and a 

record of declarations executed pursuant to R.C. 2133.02 (living wills) and durable 

powers of attorney for health care.  In lieu of keeping these six separate sets of records, 

the separate sets of records containing corrupt activity lien notices and Medicaid fraud 

lien notices filed with the recorder, a county recorder may record all the instruments 

                                                 
91 R.C. 2131.09(F)(1) and 2131.08(G)(1). 

92 R.C. 2131.09(F)(2), (3), and (4). 

93 By reference to R.C. 2131.08(G)(2). 

94 R.C. 1336.04(A)(1). 
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required to be recorded in two separate sets of record books.  One set called the "official 

records" must contain all of the above instruments except plats.  The second set of 

records must contain plats.95 

The act requires the county recorder to keep a separate set of records containing 

all transfers, conveyances, or assignments of any type of tangible or intangible personal 

property or any rights or interests in that property if and to the extent that any person 

wishes to record that personal property transaction and if the applicable instrument is 

notarized.  If the transferor is a natural person, the notice of personal property transfer 

must be recorded in the county in Ohio in which the transferor maintains the 

transferor's principal residence.  If the transferor is not a natural person, the notice of 

personal property transfer must be recorded in the county in Ohio in which the 

transferor maintains its principal place of business.  If the transferor does not maintain a 

principal residence or a principal place of business in Ohio and the transfer is to a 

trustee of a legacy trust formed pursuant to R.C. Chapter 5816., the notice of personal 

property transfer must be recorded in the county in Ohio where that trustee maintains a 

principal residence or principal place of business.  In all other instances, the notice of 

personal property transfer must be recorded in the county in Ohio where the property 

described in the notice is located.  The records described in this paragraph must be 

maintained in or as part of the "official records" described above.96 

Recording fees; funds for recorder's future equipment needs 

The act provides that for recording and indexing an instrument described in the 

preceding paragraph if the photocopy or any similar process is employed, the recorder 

must charge and collect a fee of $28 for the first two pages to be deposited into the 

county treasury to the credit of the special fund designated as "General fund moneys to 

supplement the equipment needs of the county recorder" under R.C. 317.321 (see 

below), and a fee of $8 to be deposited in the same manner for each subsequent page, 

size 8 1/2 inches by 14 inches, or fraction of a page, including the caption page, of that 

instrument.97  These fees are different from the base fees under former law for the 

recorder's services and housing trust fund fees.  Conforming changes are therefore 

made in the provisions and sections that refer to the prior fees.98 

                                                 
95 R.C. 317.08(A), (C), and (D). 

96 R.C. 317.08(C) and (E). 

97 R.C. 317.32(A)(2). 

98 R.C. 317.32(A), (A)(1), and (D), 1701.73(D), 1702.38(H), and 1703.22. 
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Continuing law provides a procedure for a county recorder to submit to the 

board of county commissioners a proposal for the acquisition or maintenance of 

micrographic or other equipment or for contract services.  If the county recorder has no 

immediate plans for the acquisition of equipment or services, the proposal for the 

acquisition or maintenance of micrographic or other equipment or for contract services 

must explain the general needs of the office for equipment and state that the intent of 

the proposal is to reserve funds for the office's future equipment needs.99  

The act modifies the law by providing that not later than the first day of October 

of any year, the county recorder may submit to the board of county commissioners a 

proposal to reserve funds for the office's future equipment needs (separate from 

continuing law's proposal described above) if the county recorder has no immediate 

plans for the acquisition of equipment or services.  The proposal must be in writing and 

include at least the following:100 

(1)  A request that the amount of the fees collected under "Recording fees" 

above be placed in the county treasury and designated as "General fund moneys to 

supplement the equipment needs of the county recorder;" 

(2)  An estimate of the total amount of fees that will be generated for filing or 

recording a document for which a fee is charged as required above; 

(3)  An estimate of the total amount of fees for filing or recording a document for 

which a fee is charged as required above. 

A proposal to reserve funds for the office's future equipment needs if the county 

recorder has no immediate plans for the acquisition of equipment or services must 

explain the general needs of the office for equipment.101   

The board of county commissioners must receive the proposal and the clerk must 

enter it on the journal.  At the same time, the board must establish a date, not sooner 

than 15 or later than 30 days after the board's receipt of the proposal, on which to meet 

with the recorder to review the proposal.  Not later than December 15 of any year in 

which a proposal to reserve funds for the office's future equipment needs is submitted, 

the board of county commissioners must approve the proposal, notify the county 

recorder of its action on the proposal, and request the establishment of a special fund 

                                                 
99 R.C. 317.321(A). 

100 R.C. 317.321(A). 

101 R.C. 317.321(A), last paragraph. 
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under R.C. 5705.12 for any fees designated as "General fund moneys to supplement the 

equipment needs of the county recorder."102 

The act makes nonsubstantive changes in the procedure for a county recorder to 

submit to the board of county commissioners a proposal for the acquisition or 

maintenance of micrographic or other equipment or for contract services.103 

Public records under Uniform Commercial Code 

The act provides that the recording with any county recorder of any document 

described or referred to in the County Recorder Law, as modified by the act, or the 

filing or recording with the Secretary of State of any document the filing or recording of 

which is required or allowed under any provision of R.C. Chapter 1309. (Uniform 

Commercial Code – Secured Transactions) is constructive notice to the whole world of 

the existence and contents of either document as a "public record" and of any 

transaction referred to in that public record, including any transfer, conveyance, or 

assignment reflected in that record.  Any person contesting the validity or effectiveness 

of any transaction referred to in a "public record" (as defined in the act) is considered to 

have discovered that public record and any transaction referred to in the record as of 

the time that the record was first filed with the Secretary of State or tendered to a 

county recorder for recording.  The act defines "public record" as any document 

described above that is recorded with the county recorder or the Secretary of State, as 

applicable.104 

Concurrent jurisdiction of probate court with common pleas court 

Under continuing law, the probate court has concurrent jurisdiction with, and 

the same powers at law and in equity as, the general division of the common pleas court 

to issue writs and orders, and to hear and determine actions as follows:105 

(1)  If the jurisdiction relative to a particular subject matter is stated to be 

concurrent in a section of the Revised Code or has been construed by judicial decision 

to be concurrent, any action that involves that subject matter; 

(2)  Any action that involves an inter vivos trust; a trust created pursuant to R.C. 

5815.28; a charitable trust or foundation; a power of attorney, including but not limited 

                                                 
102 R.C. 317.321(B) and (C)(2). 

103 R.C. 317.321(A), (B), and (C)(1). 

104 R.C. 1301.401. 

105 R.C. 2101.24(B)(1)(a) and (b). 
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to a durable power of attorney; the medical treatment of a competent adult; or a writ of 

habeas corpus. 

The act provides that the probate court also has concurrent jurisdiction with, and 

the same powers at law and in equity as, the general division of the common pleas court 

to issue to hear and determine, subject to R.C. 2101.31, any action with respect to a 

probate estate, guardianship, trust, or post-death dispute that involves any of the 

following:106 

(1)  A designation or removal of a beneficiary of a life insurance policy, annuity 

contract, retirement plan, brokerage account, security account, bank account, real 

property, or tangible personal property; 

(2)  A designation or removal of a payable-on-death beneficiary or transfer-on-

death beneficiary; 

(3)  A change in the title to any asset involving a joint and survivorship interest; 

(4)  An alleged gift; 

(5)  The passing of assets upon the death of an individual otherwise than by will, 

intestate succession, or trust. 

Nonrecourse mortgages 

The act provides that a postclosing solvency covenant may not be used, directly 

or indirectly, as a nonrecourse carveout or as the basis for any claim or action against a 

borrower or any guarantor or other surety on a nonrecourse loan.  A provision in the 

documents for a nonrecourse loan that does not comply with the above provision is 

invalid and unenforceable.107 

The above-described paragraph does not prohibit a loan that is secured by a 

mortgage on real property located in Ohio from being fully recourse to the borrower or 

guarantor, including, but not limited to, as a result of a postclosing solvency covenant, 

if the loan documents for that loan do not contain nonrecourse loan provisions.108 

                                                 
106 R.C. 2101.24(B)(1)(c). 

107 R.C. 1319.08. 

108 R.C. 1319.09. 
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The act defines the following terms as follows:109 

(1)  "Nonrecourse carveout" means a specific exemption, if any, to the 

nonrecourse provisions set forth in the loan documents for a nonrecourse loan that has 

the effect of creating, if specified events occur, personal liability of the borrower or 

guarantor or other surety of the loan for all or some amounts owed to the lender. 

(2)  "Nonrecourse loan" means a commercial loan secured by a mortgage on real 

property located in Ohio and evidenced by loan documents that meet any of the 

following: 

(a)  Provide that the lender will not enforce the liability or obligation of the 

borrower by an action or proceeding in which a money judgment is sought against the 

borrower; 

(b)  Provide that any judgment in any action or proceeding on the loan is 

enforceable against the borrower only to the extent of the borrower's interest in the 

mortgaged property and other collateral security given for the loan; 

(c)  Provide that the lender will not seek a deficiency judgment against the 

borrower; 

(d)  Provide that there is no recourse against the borrower personally for the 

loan; 

(e)  Include any combination of (a) to (d) above or any other provisions to the 

effect that the loan is without personal liability to the borrower beyond the borrower's 

interest in the mortgaged property and other collateral security given for the loan. 

(3)  "Nonrecourse provisions" means one or more of the provisions described in 

(a) to (e) above, whether or not the loan is subject to a nonrecourse carveout or 

carveouts. 

(4)  "Postclosing solvency covenant" means any provision of the loan documents 

for nonrecourse loan, whether expressed as a covenant, representation, warranty, or 

default, that relates solely to the solvency of the borrower, including, without limitation, 

a provision requiring that the borrower maintain adequate capital or have the ability to 

pay the borrower's debts, with respect to any period of time after the date the loan is 

initially funded.  "Postclosing solvency covenant" does not include a covenant not to file 

a voluntary bankruptcy or other voluntary insolvency proceeding or not to collude in 

an involuntary proceeding. 

                                                 
109 R.C. 1319.07. 



Legislative Service Commission -43- Sub. H.B. 479  

The act provides that the General Assembly recognizes that it is inherent in a 

nonrecourse loan that the lender takes the risk of a borrower's insolvency, inability to 

pay, or lack of adequate capital after the loan is made and that the parties do not intend 

that the borrower is personally liable for payment of a nonrecourse loan if the borrower 

is insolvent, unable to pay, or lacks adequate capital after the loan is made.  The act also 

states that the General Assembly recognizes that the use of a postclosing solvency 

covenant as a nonrecourse carveout, or an interpretation of any provision in a loan 

document that results in a determination that a postclosing solvency covenant is a 

nonrecourse careveout, is inconsistent with the act and the nature of a nonrecourse 

loan, is an unfair and deceptive business practice and against public policy.  It is the 

intent of the General Assembly that the act applies to any claim made or action taken to 

enforce a postclosing solvency covenant on or after the effective date of the act and to 

any action to enforce a postclosing solvency covenant that is pending on the effective 

date of the act, unless a judgment or final order has been entered in that action.110 

Applicability of amendments to certain Revised Code sections 

The act provides that the amendments made to R.C. 1336.04 (fraudulent 

transfers) apply to transfers made on or after the act's effective date.  The amendments 

made to R.C. 2329.66 and 2329.661 (exempt interests in property used as residence, 

nonexempted claims, and exempt interests in pension, annuity, retirement, or similar 

plans) apply to claims accruing on or after the act's effective date.  The amendments to 

R.C. 5815.36 (disclaiming testamentary and nontestamentary succession property) 

apply to disclaimers made on or after the act's effective date.  R.C. 5815.37 (temporary 

conveyance of trust property to beneficiary and reconveyance back to trustee) as 

enacted by the act applies to conveyances made on or after the act's effective date.  The 

application of the amendments made to R.C. 2131.08 (rule against perpetuities) is 

provided in division (F) of that section as amended by the act.  The application of the 

amendments made to R.C. 2131.09 (exemption of certain trusts from rule against 

perpetuities) is provided for in divisions (C) and (E) of that section as amended by the 

act.  The application of the sections of R.C. Chapter 5816. (Ohio Legacy Trust Act) as 

enacted by the act is provided for in R.C. 5816.14 as enacted by the act.  The act is not 

intended to impair any secured or unsecured creditors' claims that accrue prior to its 

effective date.111 

                                                 
110 Section 5. 
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Legislative Service Commission -44- Sub. H.B. 479  

Statement of common law 

The act provides that the amendments made by the act to R.C. 5805.06, 5808.08, 

5815.24, and 5815.25 (see above "Rights of settlor's creditors," "Power of 

modification," "Limitations on trustee's liability," and "Administrative fiduciary," 

respectively), other than references to R.C. Chapter 5815. (miscellaneous provisions) in 

R.C. 5805.06(A)(2) as amended by the act, are intended to be a statement of the common 

law of Ohio.112 
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MEDIAN INCOME FOR OHIO FOR CASES FILED ON OR AFTER 5/1/13

1 Person 2 People 3 People 4 People

$42,814 S53.218 $60,960 $74,270

**Add S8,l()0 for each individual in excess of 4 people on cases filed on or after 4/1/13

NATIONAL STANDARD FOR FOOD, CLOTHING & OTHER ITEMS

Expense

Tood

Housekeeping

Supplies

Apparel & Services

Personal care products

& services

Miscellaneous

TOTAL

One Person

S315

$30

sss

S34

$116

$583

Two People

S556

SI 62

$60

$209

S1053

Three People

$645

$65

$209

$64

$251

$ 1234

Four People

$777

S74

S244

S70

$300

SI 465

More than four persons

For each additional person, iidd to four-person total allowance:

Additional Amount Per Person

S281

Expense

Food & Clothing (Apparel & Services)

5% of Food and Clothing

One Person

$403

$20

Two People

57 IS

S36

Three People

SS54

S43

Four People

S1021

S51

More than four persons

Food & Clothing (Apparel & Services)

5% of Food and Clothing

Additional Amount Per Person

SI'*



LOCAL HOUSING & UTILITIES STANDARDS FOR OHIO (NON-MORTGAGE

EXPENSE)

Family Size

SUMMIT

COUNTY

PORTAGE

COUNTY

MEDINA

COUNTY

1 Person

S443

$447

S435

2 People

S522

$525

$511

3 People

$549

$564

S539

4 People

S612

$617

$600

5 or more

People

$622

$627

$610

LOCAL HOUSING & UTILITIES STANDARDS FOR OHIO (MORTGAGE/RENT

EXPENSES)

Family Size

SUMMIT

COUNTY

PORTAGE

COUNTY

MEDINA

COUNTY

1 Person

$869

$933

$ 1076

2 People

$1020

$ 1096

$1264

3 People

$1075

SI 155

$1331

4 People

$1199

S1287

$1485

5 or more

People

$1218

$1308

$1509

IRS NATIONAL STANDARDS FOR OUT-OF-POCKET HEALTH CARL

Out of Pocket Costs

Under 65

65 and Older

S60

$144



LOCAL TRANSPORTATION EXPENSE STANDARDS

No Car

$182

One Car

$226

Two Cars

$452

OWNERSHIP COSTS

One Car

$517

Second Car

$517

**Lease vehicles only get the IRS ownership cost.

Example; If your lease payment is $350 per month, you claim $517 on the means test with no other

deductions. If your lease payment is $650 per month, you only claim $517 on the means test with no

other deductions.



Personal Financial Management Course

Monday, September 9, 2013



Office Of 
The Chapter 13 Trustee 

Keith L. Rucinski, Trustee 
 
 

         June 11, 2013 
 

Personal Financial Management Instructional Course 
 

 
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for 
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to 
earn a discharge of their case.  A discharge means a successful completion of the plan and creditors paid through the 
plan may not seek further payment from you.  This course is in addition to the Credit Counseling Course that you 
took to file your Chapter 13 case.  If you have already taken both courses you may disregard this notice.   
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course on 
Monday, September 9th, 2013, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio 
44308. Pickup of course materials and seating for the class begins at 5:30 p.m. The course runs from 6:00 p.m. to  
8:00 p.m. A parking deck is located next to the library and parking is free.  You must register for the course and 
may do so by calling 330-475-7500, or by email to edclass@ch13akron.com.  PLEASE MAKE SURE TO 
LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO MAKE YOUR RESERVATION.  
Space is limited so please make your reservation as soon as possible. The deadline to register for the class is 
September 6th, 2013.  A photo I.D. will be necessary in order to take the course. If you require a Sign Language 
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski.  Mr. Rucinski is 
a CPA and Attorney and serves as Trustee for the Chapter 13 Office.  For the past decade he has taught college 
courses and has been a frequent speaker at local and national seminars. 
 
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in 
Akron, Ohio.  The course is being offered without regard to an individual’s ability to pay.  There is no cost to 
individuals for taking the course sponsored by the Chapter 13 Office. 
 
You are not required to take this course through the Chapter 13 Office, but you must take a course which has 
been certified by the U.S. Department of Justice – U.S. Trustee Program.  The other course providers may charge 
you a fee.  The Chapter 13 Office in Akron does not pay or receive fees or other consideration for the referral of 
debtor students to or by the provider. 
 
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course 
completion.  This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a 
discharge in your case. 
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Fax:     (330) 762-7072 
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*** A PHOTO ID IS 
REQUIRED FOR 
ADMITTANCE TO THE 
SEMINAR 
 
*** IF YOU PARK IN THE 
LIBRARY PARKING DECK 
MAKE SURE TO BRING 
YOUR PARKING TICKET TO 
THE CLASS WITH YOU. IT 
CAN BE VALIDATED AT 
THE LIBRARY SECURITY 
DESK. 
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Agreed Entry Resolving Motions to Dismiss



CHAPTER 13

-•■■-■! ! . t'uclnski

Irospee

[ Cascade Plriza

Suite 2020

Alston, Oh 44306

;33O) 762-6335

Fax

762-7072

Emfill

IN RE:

THE UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF OHIO

CHAPTER 13

CASE NO: XXXXXX

MARILYN SHEA-STONUM

BANKRUPTCY JUDGII

Debtor(s)
AGREED ENTRY RESOLVING

TRUSTEE'S MOTION TO DISMISS AND

STIPULATING GROUNDS FOR

DISMISSAL IN THE EVENT OF FUTURE

MISSED PAYMENTS.

Now comes Keiih L. Rucinski, the Chapter 13 Trustee, and the above named

Debtor(s). by and through undersigned counsel, who have resolved the Trustee's Motion to

Dismiss due lo payments not being made as ordered.

The agreed resolution is set forth as follows:

1. As ofihe date of tliis agreed entry, the Debtor(s) is delinquent in plan payments in

the amount of $ .

2. The delinquency is due io missed payments. The Debtor(a) will not be eligible for

a discharge until the Debtor(s) has made up those missed payments.

3. The Debtor(s) shall adjust the monthly plan payments to make up the missed

payments and complete the Chapter 13 plan in no more than 60 months from the

date of filing.

4. The Debtor(s) will commence immediately remitting to the Trustee payments of no

less than $XXX each and every month without fail either by employer deductions

or direct pay if the employer fails to deduct wages.



CHAPTER 13

Keith I.. Ruclnski

Suite 2020

i.i'jn, Oh J430B

330! T6

COO; 762-7072

Email

5. Payments arc to bo sent to:

OFFICE OF THE CHAPTER 13 TRUSTEE

KEITH L. RUCINSKI, CHAPTER 13 TRUSTEE

3600 MOMENTUM PLACE

CHICAGO, IL 60689-5336

6. If payments increase/decrease pursuant to court order, from the amount slated in

paragraph ■), all other provisions of this agreed order remain in full force and effect.

7. NSF checks are considered 11011 payment

8. Plan payments in less than the coitri ordered amount arc agreed to be a default of

the lerms of this agreed entry.

9. Payments are due no later than the 20'1' day of each month.

The Debtor{s) is/are in a financial position to make Chapter 13 payments either

directly or by employer deductions. Should the Debtor(s) be in a position where Chapter 13

payments arc not able to be made as ordered, the Dcbtor(s) must contact their attorney and

the Chapter 13 Trustee's office immediately in writing.

This agreed entry does not prohibit the Debtor(s) from seeking a temporary

suspension of payments, in no event shall pay suspensions exceed a total of I 80 days

(starting at the filing date) for this case.

Further, it is agreed that upon any failure by the Dcbtor{s) to comply with the

terms of this agreed entry, the Trustee will be auihorized to submit to the Coun an Order of

Final Dismissal, which may be entered by the Court without further notice or hearing.

fhe Trustee will not be providing further notice to Dcb!or{s) or their counsel

should the Debtor be in default of this agreed entry, "fhe Debtor(s) and their counsel should

view the Trustee's records online al the National Data Center website located at

www. 13tl:itaceuter.coni to determine if a payment has been received by the Trustee, This

web site is provided without charge lo the parties and is updated daily.

nun

Submitted by:

/s/Keith L. Riiciiiski

Keith L. Rucinski, Chapter 13 Trustee

Ohio Reg. No. 0063137

One Cascade Plaza, Suite 2020

Akron, OH 44308

Phone: 330.762.6335

Fax: 330.762.7072

XXXXX Attorneyfor the debtor(s)

Ohio Reg No:

Direct all correspondence to:

Holly R.Byler

One Cascade Plaza, Suite 2020

Akron, OH 44308

Phone: 330.762.6335 ext 225

Fax: 330.762.7072

Email: hhvlcr(<r)ch 13akrnn.com

ec:

Debtor

Debtor's address

(Vi;i Regular Mail)

(Attorney) (via ECF)

Keith L. Rucinski. Chapter 13 Trustee (via ECF)

Office Of the US Trustee (via ECF)



In Re Bullock. 133 S. Ct. 1754: 185 L.Ed. 2d 922: 2013

U.S. LEXIS 3521: 81 U.S.L.W. 4292: 57 Bankr. Ct. Dec.

265: 24 Fla.L. Weekly Fed. S 181
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RANDY CURTIS BULLOCK, PETITIONER v. BANKCHAMPAIGN, N. A. 
 

No. 11-1518. 
 

SUPREME COURT OF THE UNITED STATES 
 

133 S. Ct. 1754; 185 L. Ed. 2d 922; 2013 U.S. LEXIS 3521; 81 U.S.L.W. 4292; 57 
Bankr. Ct. Dec. 265; 24 Fla. L. Weekly Fed. S 181 

 
March 18, 2013, Argued  
May 13, 2013, Decided 

 
NOTICE:  

The LEXIS pagination of this document is subject to 
change pending release of the final published version. 
 
PRIOR HISTORY:  [***1]  
   ON WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE ELEV-
ENTH CIRCUIT 
Bullock v. BankChampaign, N.A. (In re Bullock), 670 
F.3d 1160, 2012 U.S. App. LEXIS 2908 (11th Cir. Ala., 
2012) 
 
DISPOSITION:    Vacated and remanded. 
 
 
SYLLABUS 

 [*1755]   [**924]  Petitioner's father established a 
trust for the benefit of petitioner and his siblings, and 
made petitioner the (nonprofessional) trustee. The trust's 
sole asset was the father's life insurance policy. Petitioner 
borrowed funds from the trust three times; all borrowed 
funds were repaid with interest. His siblings obtained a 
judgment against him in state court for breach of fiduci-
ary duty, though the court found no apparent malicious 
motive. The court imposed constructive trusts on certain 
of petitioner's interests--including his interest in the 
original trust--in order to secure petitioner's payment of 
the judgment, with respondent serving as trustee for all 
of the trusts. Petitioner filed for bankruptcy. Respondent 
opposed discharge of petitioner's state-court-imposed 
debts to the trust, and the Bankruptcy Court granted re-
spondent summary judgment, holding that petitioner's 
debts were not dischargeable pursuant to 11 U. S. C. 
§523(a)(4), which provides that an individual cannot 

obtain a bankruptcy discharge from a debt "for fraud or 
defalcation while acting in a fiduciary  [***2] capacity, 
embezzlement, or larceny." The Federal District  
[*1756]  Court and the Eleventh Circuit affirmed. The 
latter court reasoned that "defalcation requires a known 
breach of fiduciary duty, such that the conduct can be 
characterized as objectively reckless." 

Held: The term "defalcation" in the Bankruptcy 
Code includes a culpable state of mind requirement in-
volving knowledge of, or gross recklessness in respect 
to, the improper nature of the fiduciary behavior. Pp. 4-9. 

(a) While "defalcation" has been an exception to 
discharge in a bankruptcy statute since 1867, legal au-
thorities have long disagreed about its meaning. Broad 
definitions of the term in modern and older dictionaries 
are unhelpful, and courts of appeals have disagreed about 
what mental state must accompany defalcation's defini-
tion. Pp. 4-5. 

(b) In Neal v. Clark, 95 U. S. 704, 24 L. Ed. 586, this 
Court interpreted the term "fraud" in the Bankruptcy 
Code's exceptions to discharge to mean "positive fraud, 
or fraud in fact, involving moral turpitude or intentional 
wrong, as does embezzlement; and not implied fraud, or 
fraud in law, which may exist without the imputation of 
bad faith or immorality." Id., at 709, 24 L. Ed. 586. The 
term "defalcation" should be  [***3] treated similarly. 
Thus, where the conduct at issue does not involve bad 
faith, moral turpitude, or other immoral conduct, "defal-
cation" requires an intentional wrong. An intentional 
wrong includes not only conduct that the fiduciary 
knows is improper but also reckless conduct of the kind 
that the criminal law often treats as the equivalent. 
Where actual knowledge of wrongdoing is lacking, con-
duct is considered as equivalent if, as set forth in the 
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Model Penal Code, the fiduciary "consciously disre-
gards," or is willfully blind to, "a substantial and unjusti-
fiable  [**925]  risk" that his conduct will violate a 
fiduciary duty. Pp. 5-7. 

(c) Several considerations support this interpretation. 
First, statutory context strongly favors it. The canon 
noscitur a sociis argues for interpreting "defalcation" as 
similar to its linguistic neighbors "embezzlement," "lar-
ceny," and "fraud," which all require a showing of 
wrongful or felonious intent. See, e.g., Neal, supra, at 
709, 24 L. Ed. 586. Second, the interpretation does not 
make the word identical to its statutory neighbors. "Em-
bezzlement" requires conversion, "larceny" requires tak-
ing and carrying away another's property, and "fraud" 
typically requires a false statement  [***4] or omission; 
while "defalcation" can encompass a breach of fiduciary 
obligation that involves neither conversion, nor taking 
and carrying away another's property, nor falsity. Third, 
the interpretation is consistent with the longstanding 
principle that "exceptions to discharge 'should be con-
fined to those plainly expressed.'" Kawaauhau v. Geiger, 
523 U. S. 57, 62, 118 S. Ct. 974, 140 L. Ed. 2d 90. It is 
also consistent with statutory exceptions to discharge that 
Congress normally confines to circumstances where 
strong, special policy considerations, such as the pres-
ence of fault, argue for preserving the debt, thereby ben-
efiting, for example, a typically more honest creditor. 
See, e.g., 11 U. S. C. §523(a)(2)(A). Fourth, some Cir-
cuits have interpreted the statute similarly for many years 
without administrative or other difficulties. Finally, it is 
important to have a uniform interpretation of federal law, 
the choices are limited, and neither the parties nor the 
Government has presented strong considerations favor-
ing a different interpretation. Pp. 7-9. 

670 F. 3d 1160, vacated and remanded. 
 
COUNSEL: Thomas M. Byrne argued the cause for 
petitioner. 
 
 [*1757]  Bill D. Bensinger argued the cause for re-
spondent. 
 
Curtis E. Gannon argued the cause for the United 
States, as amicus curiae, by special leave of court. 
 
JUDGES:  BREYER, J., delivered the opinion for a 
unanimous Court. 
 
OPINION BY: BREYER 
 
OPINION 

JUSTICE BREYER delivered the opinion of the 
Court. 

Section 523(a)(4) of the Federal Bankruptcy Code  
[***5] provides that an individual cannot obtain a bank-
ruptcy discharge from a debt "for fraud or defalcation 
while acting in a fiduciary capacity, embezzlement, or 
larceny." 11 U. S. C. §523(a)(4). We here consider the 
scope of the term "defalcation." We hold that it includes 
a culpable state of mind requirement akin to that which 
accompanies application of the other terms in the same 
statutory phrase. We describe that state of mind as one 
involving knowledge of, or gross recklessness in respect 
to, the improper nature of the relevant fiduciary behav-
ior. 
 
I  

In 1978, the father of petitioner Randy Bullock es-
tablished a trust for the benefit of his five children. He 
made petitioner the (nonprofessional) trustee; and he 
transferred to the trust a single asset, an insurance policy 
on his life. 670 F. 3d 1160, 1162 (CA11 2012); App. to 
Pet. for Cert. 33a. The trust instrument permitted the 
trustee to borrow funds from the insurer against the pol-
icy's value (which, in practice, was available at an insur-
ance-company-determined 6% interest rate). Id., at 17a, 
34a, 50a. 

 [**926]  In 1981, petitioner, at his father's request, 
borrowed money from the trust, paying the funds to his 
mother who used them to repay a  [***6] debt to the 
father's business. In 1984, petitioner again borrowed 
funds from the trust, this time using the funds to pay for 
certificates of deposit, which he and his mother used to 
buy a mill. In 1990, petitioner once again borrowed 
funds, this time using the money to buy real property for 
himself and his mother. 670 F. 3d, at 1162. Petitioner 
saw that all of the borrowed funds were repaid to the 
trust along with 6% interest. App. to Pet. for Cert. 17a, 
45a, 50a; Brief for Petitioner 3; Brief for Respondent 2. 

In 1999, petitioner's brothers sued petitioner in Illi-
nois state court. The state court held that petitioner had 
committed a breach of fiduciary duty. It explained that 
petitioner "does not appear to have had a malicious mo-
tive in borrowing funds from the trust" but nonetheless 
"was clearly involved in self-dealing." App. to Pet. for 
Cert. 45a, 52a. It ordered petitioner to pay the trust "the 
benefits he received from his breaches" (along with costs 
and attorney's fees). Id., at 47a. The court imposed con-
structive trusts on petitioner's interests in the mill and the 
original trust, in order to secure petitioner's payment of 
its judgment, with respondent BankChampaign serving  
[***7] as trustee for all of the trusts. 670 F. 3d, at 1162; 
App. to Pet. for Cert. 47a-48a. After petitioner tried un-
successfully to liquidate his interests in the mill and other 
constructive trust assets to obtain funds to make the 
court-ordered payment, petitioner filed for bankruptcy in 
federal court. Id., at 27a, 30a. 
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BankChampaign opposed petitioner's efforts to ob-
tain a bankruptcy discharge of his state-court-imposed 
debts to the trust.  [*1758]  And the Bankruptcy Court 
granted summary judgment in the bank's favor. It held 
that the debts fell within §523(a)(4)'s exception "as a 
debt for defalcation while acting in a fiduciary capacity." 
Id., at 40a-41a. Hence, they were not dischargeable. 

The Federal District Court reviewed the Bankruptcy 
Court's determination. It said that it was "convinced" that 
BankChampaign was "abusing its position of trust by 
failing to liquidate the assets," but it nonetheless af-
firmed the Bankruptcy Court's decision. Id., at 27a-28a. 

In turn, the Court of Appeals affirmed the District 
Court. It wrote that "defalcation requires a known breach 
of a fiduciary duty, such that the conduct can be charac-
terized as objectively reckless." 670 F. 3d, at 1166. And 
it  [***8] found that petitioner's conduct satisfied this 
standard. Ibid. 

Petitioner sought certiorari. In effect he has asked us 
to decide whether the bankruptcy term "defalcation" ap-
plies "in the absence of any specific finding of ill intent 
or evidence of an ultimate loss of trust principal." Brief 
for United States as Amicus Curiae 1. See also Pet. for 
Cert. i. The lower courts have long disagreed about 
whether "defalcation" includes a scienter requirement 
and, if so, what kind of scienter it requires. Compare In 
re Sherman, 658 F. 3d 1009, 1017 (CA9 2011) ("defalca-
tion" includes "even innocent acts of failure to fully ac-
count for money received in trust" (internal quotation 
marks and brackets omitted)), with In re Uwimana, 274 
F. 3d 806, 811 (CA4 2001) (defalcation occurs when 
"negligence or even an innocent mistake . . . results in 
misappropriation"), with 670 F. 3d,  [**927]  at 1166 
("defalcation requires . . . conduct [that] can be charac-
terized as objectively reckless"), and with In re Baylis, 
313 F. 3d 9, 20 (CA1 2002) ("defalcation requires some-
thing close to a showing of extreme recklessness"). In 
light of that disagreement, we granted the petition. 
 
II  
 
A  

Congress first included the term "defalcation"  
[***9] as an exception to discharge in a federal bank-
ruptcy statute in 1867. See id., at 17. And legal authori-
ties have disagreed about its meaning almost ever since. 
Dictionary definitions of "defalcation" are not particu-
larly helpful. On the one hand, a law dictionary in use in 
1867 defines the word "defalcation" as "the act of a de-
faulter," which, in turn, it defines broadly as one "who is 
deficient in his accounts, or fails in making his accounts 
correct." 1 J. Bouvier, Law Dictionary 387, 388 (4th ed. 
1852). See also 4 Oxford English Dictionary 369 (2d ed. 

1989) (quoting an 1846 definition that defines the term 
as "'a breach of trust by one who has charge or manage-
ment of money'"). Modern dictionaries contain similarly 
broad definitional language. Black's Law Dictionary, for 
example, defines "defalcation" first as "EMBEZZLE-
MENT," but, second, as "[l]oosely, the failure to meet an 
obligation; a nonfraudulent default." Black's Law Dic-
tionary 479 (9th ed. 2009) (hereinafter Black's). See also 
American Heritage Dictionary 474 (5th ed. 2011) ("To 
misuse funds; embezzle"); 4 Oxford English Dictionary, 
supra, at 369 ("monetary deficiency through breach of 
trust by one who has the management  [***10] or 
charge of funds; a fraudulent deficiency in money mat-
ters"); Webster's New International Dictionary 686 (2d 
ed. 1954) ("An abstraction or misappropriation of money 
by one, esp. an officer or agent, having it in trust"); 
Webster's Third New International Dictionary 590 
(1986) ("misappropriation of money in one's keeping"). 

On the other hand, an 1842 bankruptcy treatise 
warns that fiduciaries "are not  [*1759]  supposed to 
commit defalcation in the matter of their trust, without . . 
. at least such criminal negligence as admits of no ex-
cuse." G. Bicknell, Commentary on the Bankrupt Law of 
1841, Showing Its Operation and Effect 12 (2d ed. 
1842). Modern dictionaries often accompany their broad 
definitions with illustrative terms such as "embezzle," 
American Heritage Dictionary, supra, at 474, or "fraud-
ulent deficiency," 4 Oxford English Dictionary, supra, at 
369. And the editor of Black's Law Dictionary has writ-
ten that the term should be read as limited to deficiencies 
that are "fraudulent" and which are "the fault of someone 
put in trust of the money." B. Garner, Modern American 
Usage 232 (3d ed. 2009) (emphasis added).  

Similarly, courts of appeals have long disagreed 
about the mental state  [***11] that must accompany the 
bankruptcy-related definition of "defalcation." Many 
years ago Judge Augustus Hand wrote that "the misap-
propriation must be due to a known breach of the duty, 
and not to mere negligence or mistake." In re Bernard, 
87 F. 2d 705, 707 (CA2 1937). But Judge Learned Hand 
suggested that the term "may have included innocent 
defaults." Central Hanover Bank & Trust Co. v. Herbst, 
93 F. 2d 510, 511 (CA2 1937) (emphasis added). A more 
modern treatise on trusts ends its discussion of the sub-
ject with a question mark. 4 A. Scott, W. Fratcher, &  
[**928]  M. Ascher, Scott and Ascher on Trusts §24.26 
p. 1797 (5th ed. 2007). 

In resolving these differences, we note that this 
longstanding disagreement concerns state of mind, not 
whether "defalcation" can cover a trustee's failure (as 
here) to make a trust more than whole. We consequently 
shall assume without deciding that the statutory term is 
broad enough to cover the latter type of conduct and an-
swer only the "state of mind" question. 
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B  
 
1  

We base our approach and our answer upon one of 
this Court's precedents. In 1878, this Court interpreted 
the related statutory term "fraud" in the portion of the 
Bankruptcy Code laying out exceptions to  [***12] dis-
charge. Justice Harlan wrote for the Court: 
  

   "[D]ebts created by 'fraud' are associ-
ated directly with debts created by 
'embezzlement.' Such association justifies, 
if it does not imperatively require, the 
conclusion that the 'fraud' referred to in 
that section means positive fraud, or fraud 
in fact, involving moral turpitude or in-
tentional wrong, as does embezzlement; 
and not implied fraud, or fraud in law, 
which may exist without the imputation of 
bad faith or immorality." Neal v. Clark, 
95 U. S. 704, 709, 24 L. Ed. 586 (1878). 

 
  

We believe that the statutory term "defalcation" 
should be treated similarly. 

Thus, where the conduct at issue does not involve 
bad faith, moral turpitude, or other immoral conduct, the 
term requires an intentional wrong. We include as inten-
tional not only conduct that the fiduciary knows is im-
proper but also reckless conduct of the kind that the 
criminal law often treats as the equivalent. Thus, we in-
clude reckless conduct of the kind set forth in the Model 
Penal Code. Where actual knowledge of wrongdoing is 
lacking, we consider conduct as equivalent if the fiduci-
ary "consciously disregards" (or is willfully blind to) "a 
substantial and unjustifiable risk" that his conduct  
[***13] will turn out to violate a fiduciary duty. ALI, 
Model Penal Code §2.02(2)(c), p. 226 (1985). See id., 
§2.02 Comment 9, at 248 (explaining that the Model 
Penal Code's definition of "knowledge" was designed to 
include  [*1760]  "'wilful blindness'"). That risk "must 
be of such a nature and degree that, considering the na-
ture and purpose of the actor's conduct and the circum-
stances known to him, its disregard involves a gross de-
viation from the standard of conduct that a law-abiding 
person would observe in the actor's situation." Id., 
§2.02(2)(c), at 226 (emphasis added). Cf. Ernst & Ernst 
v. Hochfelder, 425 U. S. 185, 194, n. 12, 96 S. Ct. 1375, 
47 L. Ed. 2d 668 (1976) (defining scienter for securities 
law purposes as "a mental state embracing intent to de-
ceive, manipulate, or defraud"). 
 
2  

Several considerations lead us to interpret the statu-
tory term "defalcation" in this way. First, as Justice Har-
lan pointed out in Neal, statutory context strongly favors 
this interpretation. Applying the canon of interpretation 
noscitur a sociis, the Court there looked to fraud's lin-
guistic neighbor, "embezzlement." It found that both 
terms refer to different forms of generally similar con-
duct. It wrote that both are "'ejusdem generis,'" of the  
[***14] same kind, and that both are "'referable to the 
same subject-matter.'"  [**929]  95 U. S., at 709, 24 L. 
Ed. 586. Moreover, embezzlement requires a showing of 
wrongful intent. Ibid. (noting that embezzlement 
"involv[es] moral turpitude or intentional wrong"). See 
Moore v. United States, 160 U. S. 268, 269-270, 16 S. Ct. 
294, 40 L. Ed. 422 (1895) (describing embezzlement and 
larceny as requiring "felonious intent"). See also, e.g., W. 
LaFave, Criminal Law §19.6(a), p. 995 (5th ed. 2010) 
("intent to deprive" is part of embezzlement). Hence, the 
Court concluded, "fraud" must require an equivalent 
showing. Neal, supra, at 709, 24 L. Ed. 586. Neal has 
been the law for more than a century. And here, the addi-
tional neighbors ("larceny" and, as defined in Neal, 
"fraud") mean that the canon noscitur a sociis argues 
even more strongly for similarly interpreting the similar 
statutory term "defalcation." 

Second, this interpretation does not make the word 
identical to its statutory neighbors. See Babbitt v. Sweet 
Home Chapter of Communities for a Great Or., 515 U. 
S. 687, 698, 115 S. Ct. 2407, 132 L. Ed. 2d 597 (1995) 
(noting "[a] reluctance to treat statutory terms as 
surplusage"). As commonly used, "embezzlement" re-
quires conversion, and "larceny" requires taking and 
carrying away another's property.  [***15] See LaFave, 
Criminal Law §§19.2, 19.5 (larceny); id., §19.6 (embez-
zlement). "Fraud" typically requires a false statement or 
omission. See id., §19.7 (discussing fraud in the context 
of false pretenses). "Defalcation," as commonly used 
(hence as Congress might have understood it), can en-
compass a breach of fiduciary obligation that involves 
neither conversion, nor taking and carrying away an-
other's property, nor falsity. Black's 479. See, e.g., In re 
Frankel, 77 B. R. 401 (Bkrtcy. Ct. WDNY 1987) (finding 
a breach of fiduciary duty and defalcation based on an 
unreasonable sale of assets). 

Nor are embezzlement, larceny, and fiduciary fraud 
simply special cases of defalcation as so defined. The 
statutory provision makes clear that the first two terms 
apply outside of the fiduciary context; and "defalcation," 
unlike "fraud," may be used to refer to nonfraudulent 
breaches of fiduciary duty. Black's 479. 

Third, the interpretation is consistent with the 
long-standing principle that "exceptions to discharge 
'should be confined to those plainly expressed.'" 
Kawaauhau v. Geiger, 523 U. S. 57, 62, 118 S. Ct. 974, 
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140 L. Ed. 2d 90 (1998) (quoting Gleason v. Thaw, 236 
U. S. 558, 562, 35 S. Ct. 287, 59 L. Ed. 717 (1915)). See 
Local Loan Co. v. Hunt, 292 U. S. 234, 244, 54 S. Ct. 
695, 78 L. Ed. 1230 (1934);  [***16] Neal [*1761]  , 
supra, at 709, 24 L. Ed. 586. It is also consistent with a 
set of statutory exceptions that Congress normally con-
fines to circumstances where strong, special policy con-
siderations, such as the presence of fault, argue for pre-
serving the debt, thereby benefiting, for example, a typi-
cally more honest creditor. See, e.g., 11 U. S. C. 
§§523(a)(2)(A), (a)(2)(B), (a)(6), (a)(9) (fault). See also, 
e.g., §§523(a)(1), (a)(7), (a)(14), (a)(14A) (taxes); 
§523(a)(8) (educational loans); §523(a)(15) (spousal and 
child support). In the absence of fault, it is difficult to 
find strong policy reasons favoring a broader exception 
here, at least in respect to those whom a scienter re-
quirement will most likely help, namely nonprofessional 
trustees, perhaps administering small family trusts poten-
tially immersed in intrafamily arguments that are diffi-
cult to evaluate in terms of comparative fault. 

 [**930]  Fourth, as far as the briefs before us re-
veal, at least some Circuits have interpreted the statute 
similarly for many years without administrative, or other 
practical, difficulties. Baylis, 313 F. 3d 9. See also In re 
Hyman, 502 F. 3d 61, 69 (CA2 2007) ("This [scienter] 
standard . . . also has the virtue of ease of application  
[***17] since the courts and litigants have reference to a 
robust body of securities law examining what these terms 
mean"). 

Finally, it is important to have a uniform interpreta-
tion of federal law, the choices are limited, and neither 
the parties nor the Government has presented us with 
strong considerations favoring a different interpretation. 
In addition to those we have already discussed, the Gov-
ernment has pointed to the fact that in 1970 Congress 
rewrote the statute, eliminating the word "misappropria-
tion" and placing the term "defalcation" (previously in a 
different exemption provision) alongside its present three 
neighbors. See Brief for United States as Amicus Curiae 
16-17. The Government believes that these changes 
support reading "defalcation" without a scienter require-
ment. But one might argue, with equal plausibility, that 
the changes reflect a decision to make certain that courts 
would read in similar ways "defalcation," "fraud," "em-
bezzlement," and "larceny." In fact, we believe the 1970 
changes are inconclusive. 
 
III  

In this case the Court of Appeals applied a standard 
of "objectiv[e] reckless[ness]" to facts presented at 
summary judgment. 670 F. 3d, at 1166. We consequent-
ly remand  [***18] the case to permit the court to de-
termine whether further proceedings are needed and, if 
so, to apply the heightened standard that we have set 
forth. For these reasons we vacate the judgment of the 
Court of Appeals and remand the case for further pro-
ceedings consistent with this opinion. 

It is so ordered. 
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OPINION 

 [*883]  Susan Krieger is destitute. Her entitlement 
to a discharge in bankruptcy is unquestioned. But her 
largest creditor--Educational Credit Management, which 
acts on behalf of some federal loan guarantors--asked the 
bankruptcy judge to exempt her student loans from the 
discharge, relying on 11 U.S.C. §523(a)(8). This subsec-
tion excludes educational loans "unless excepting such 
debt from discharge under this paragraph would impose 
an undue hardship on the debtor". We have understood 
this language this way: 
  

   "Undue hardship" requires a three-part 
showing (1) that the debtor cannot main-

tain, based on current income and ex-
penses, a "minimal" standard of living for 
[himself] and [his] dependents if forced to 
repay the loans; (2) that additional cir-
cumstances  [**2] exist indicating that 
this state of affairs is likely to persist for a 
significant portion of the repayment peri-
od of the student loans; and (3) that the 
debtor has made good faith efforts to re-
pay the loans. 

 
  
In re Roberson, 999 F.2d 1132, 1135 (7th Cir. 1993), 
quoting from Brunner v. New York State Higher Educa-
tion Services Corp., 831 F.2d 395, 396 (2d Cir. 1987) 
(bracketed changes made by Roberson). 

A bankruptcy judge concluded, following a trial, 
that this standard has been met. 2012 Bankr. LEXIS 1449 
(Bankr. C.D. Ill. Apr. 5, 2012). The evidence shows that 
Krieger cannot pay the debt now or in the foreseeable 
future. She is living with her mother, age 75, in a rural 
community where few jobs are available; mother and 
daughter between them have only a few hundred dollars 
(from governmental programs) every month. She is too 
poor to move in search of better employment prospects 
elsewhere, and her car, which is more than a decade old, 
needs repairs. She lacks Internet access, which coupled 
with the lack of transportation hampers a search for 
work. 

Educational Credit conceded that part (1) of this 
circuit's standard has been met but argued that parts (2) 
and (3) have not been. Its argument  [**3] was based on 
what it characterized as Krieger's failure to search harder 
for work (she has made "only" 200 or so applications 
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during the past decade) and to accept work at jobs other 
than the ones for which her training best suits her (the 
educational debts were incurred to obtain training as a 
paralegal, and most of Krieger's searching has been for 
paralegal jobs). The bankruptcy judge concluded, how-
ever, that Krieger had made a thorough effort. Educa-
tional Credit does not contend that she has the resources 
to sustain herself during a wider geographical search. 
And the bankruptcy judge observed that Krieger's good 
faith is demonstrated not only by her decade-long search 
but also her decision to use a substantial chunk of a di-
vorce settlement to pay off as much of the educational 
loan as she could. (The amount remaining is about 
$25,000.) 

A district judge reversed and held that the educa-
tional debt cannot be discharged. 482 B.R. 238 (C.D. Ill. 
2012). The district judge thought that Krieger could have 
searched harder for work, especially in recent years 
(when, she conceded, her applications had tapered off in 
light of the failure of the many earlier applications). And 
the judge also  [**4] thought that Krieger fails the 
good-faith standard, because she had not enrolled in a 
program that would have offered her a 25-year payment 
schedule.  [*884]  The judge allowed that Krieger could 
not pay even $1 a year as now situated but thought that 
accepting a deferred payment schedule would have 
shown good faith by committing to pay some of the debt 
should she become employed in the future. 

We start with that part of the analysis. The district 
judge did not doubt that Krieger has paid as much as she 
could during the 11 years since receiving the educational 
loans. Instead the judge concluded that good faith entails 
commitment to future efforts to repay. Yet, if this is so, 
no educational loan ever could be discharged, because it 
is always possible to pay in the future should prospects 
improve. Section 523(a)(8) does not forbid discharge, 
however; an unpaid educational loan is not treated the 
same as a debt incurred through crime or fraud. The stat-
utory language is that a discharge is possible when pay-
ment would cause an "undue hardship". It is important 
not to allow judicial glosses, such as the language in 
Roberson and Brunner, to supersede the statute itself. 

The bankruptcy judge found that  [**5] Krieger has 
acted in good faith. That standard combines a state of 
mind (a fact) with a legal characterization (a mixed ques-
tion of law and fact). Findings of fact must stand unless 
clearly erroneous, and cases such as Pullman-Standard v. 
Swint, 456 U.S. 273, 102 S. Ct. 1781, 72 L. Ed. 2d 66 
(1982), and Icicle Seafoods, Inc. v. Worthington, 475 
U.S. 709, 106 S. Ct. 1527, 89 L. Ed. 2d 739 (1986), show 
that mixed questions likewise are treated as factual in 
nature. We appreciate the possibility that, when the only 
real dispute is legal, the resolution of a mixed question 
may be a legal one, open to plenary appellate resolution. 

We have said that about some disputes under §523(a)(8). 
See Goulet v. Educational Credit Management Corp., 
284 F.3d 773, 777 (7th Cir. 2002); Roberson, 999 F.2d 
at 1137. Once again, however, we must remember that 
the statutory inquiry is "undue hardship," a case-specific, 
fact-dominated standard, which implies deferential ap-
pellate review. See, e.g., Cooter & Gell v. Hartmarx 
Corp., 496 U.S. 384, 110 S. Ct. 2447, 110 L. Ed. 2d 359 
(1990); Mucha v. King, 792 F.2d 602 (7th Cir. 1986). To 
the extent that the district judge thought that debtors al-
ways must agree to a payment plan and forgo a dis-
charge, that is a proposition of law--an incorrect proposi-
tion, for the reasons  [**6] we have given. What remains 
is a predominantly factual understanding, on which the 
bankruptcy judge's findings must prevail. (Educational 
Credit does not contend, and the district judge did not 
hold, that any is clearly erroneous.) 

As for the second part of the Roberson standard: The 
bankruptcy judge found that Krieger's straightened cir-
cumstances are likely to persist indefinitely. This is a 
factual finding and not clearly erroneous. Krieger lives in 
a rural area with few jobs. She lacks the resources to 
travel in search of employment elsewhere. Educational 
Credit contends that she could and should accept jobs 
that pay less than a paralegal position, but the bankruptcy 
judge found that she had applied without success and that 
"[n]ever has the Court seen such utter futility be the re-
sult of a debtor's job search efforts." 2012 U.S. Bankr. 
LEXIS 1449 at *16. She is 53 years old and has not held a 
job since 1986, when she left the work force to raise a 
family. She did not earn more than $12,000 a year in her 
working career (between 1978 and 1986). That's not the 
sort of background employers are looking for. There is 
no reason to think that a brighter future is in store; in-
deed, both the  [**7] district judge and Educational 
Credit concede that the result of a 25-year payment plan 
probably would be  [*885]  no payments, with interest 
accumulating, followed by forgiveness when Krieger 
reaches age 78 (forgiveness of the unpaid balance is one 
inducement to accept a deferred-payment plan). 

Finally, although there has been no contest about the 
first part of the Roberson standard, it is worth recollect-
ing that Educational Credit concedes (as the bankruptcy 
judge found) that Krieger simply cannot pay. She is es-
sentially out of the money economy and living a rural, 
subsistence life. She does not have assets or income and, 
the bankruptcy judge found, is not likely to acquire any. 

In Roberson we boiled the three criteria down to 
"certainty of hopelessness". 999 F.2d at 1136. That 
sounds more restrictive than the statutory "undue hard-
ship," but at all events the bankruptcy judge found that 
Krieger's situation is hopeless. That may be unduly pes-
simistic, but a judge asked to apply a multi-factor stand-
ard interpreting an open-ended statute necessarily has 
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latitude; the more vague the standard, the harder it is to 
find error in its application. The ultimate finding of "un-
due hardship" is neither  [**8] clearly erroneous nor an 
abuse of discretion. The judgment of the district judge is 
reversed, and the case is remanded with instructions to 
reinstate the discharge issued by the bankruptcy judge. 
 
CONCUR BY: MANION 
 
CONCUR 

MANION, Circuit Judge, concurring. The bankruptcy 
judge, after observing that debtor Susan Krieger had en-
gaged in what he described as an extraordinarily persis-
tent job search for over a decade, concluded that "[n]ever 
has the Court seen such utter futility be the result of a 
debtor's job search efforts. [She] is truly destitute and has 
been in these straits for many years without any respite." 
In a well-reasoned opinion, the district court disagreed. 
Although I prefer the district court's analysis, I recognize 
that our standard of review requires that in order to re-
verse we must determine that the bankruptcy judge's key 
findings of fact were clearly erroneous. I accept this 
court's conclusion that with a mixed determination of law 
and fact, we still must follow the clearly erroneous ap-
proach. Therefore I concur with the court's order. 

As it is presented, this case is truly an exception. But 
Ms. Krieger is fifty-three years old and is in good health. 
She resides with her seventy-five-year-old  [**9] mother 
on a small rural farm. She has given up looking for a job, 
a search which she concludes is an effort in futility. Un-
der normal circumstances that should not happen. She is 
healthy and well-educated. In 1999, Krieger received an 
Associate of Arts degree in Business Accounting from 
St. Charles Community College. In 2000, she enrolled at 
Webster University in Webster Groves, Missouri, where 
she earned a paralegal certificate and graduated with a 
Bachelor of Arts in Legal Studies. She had a high GPA 
and she received significant recognition for her academic 
achievements. She clearly received the education that she 
borrowed for. Yet as a result of years of non-payment, 
her remaining $17,000 student-loan debt has grown to 
approximately $25,000 with interest.1 
 

1   The five separate student loans she originally 
received totaled $25,416 in principal, but with 
proceeds of a divorce settlement and other minor 
sources of income, she repaid several thousand 
dollars. 

The bankruptcy court was impressed by her diligent 
efforts to obtain a job. As the court notes, she applied for 
about 200 jobs over a ten-year period. Over a ten-year 
period that averages out to less than two applications per 
month,  [**10] but presumably  [*886]  she funneled 
all of those applications into an earlier part of the decade 

before she dropped out of the work force and moved in 
with her mother. 

Unfortunately, she is not in a class by herself. Re-
cently the Chicago Tribune cited an Equifax National 
Consumer Credit Trends Report finding that "banks 
wrote off $3 billion of student loan debt in the first two 
months of 2013, up more than 36% from the year-ago 
period." Elvina Nawaguna, Student loan write-offs hit $3 
billion in first two months of year, Chi. Trib., Mar. 25, 
2013.2 One would hope that these defaults were for better 
reasons than those presented by Ms. Krieger. But alt-
hough applicants for federal student aid generally must 
demonstrate "financial need," applicants need not show 
that they will be capable of repaying the student-loan 
debts they incur. See Federal Student Aid, Basic Eligibil-
ity Criteria.3 Moreover, outstanding student loan debt in 
the United States is approaching $1 trillion. See FRBNY 
Research and Statistics Group, Quarterly Report on 
Household Debt and Credit 1 (Feb. 2013). It is obvious 
that a crisis is at hand. Ms. Krieger's successful petition 
for a discharge of her $25,000 obligation should  [**11] 
be labeled as an extreme exception and an outlier. But 
with many people struggling to make payments on their 
loans, will they see in this case and perhaps others like it 
an excuse to avoid their own student-loan obligations? 
 

2   
http://articles.chicagotribune.com/2013-03-25/bu
siness/ 
sns-rt-us-usa-studentloans-delinquencybre92o11k
-20130325   1    stu-
dent-loan-loan-write-offs-offer-more-flexible-rep
ayment (last visited on Apr. 5, 2013) 
3   
http://www.studentaid.ed.gov/eligibility/basic-crit
eria (last visited on Apr. 5, 2013) 

A good and expensive education is no longer a 
guarantee that a good job will ensue. The Wall Street 
Journal recently featured an article headlined, "College 
Grads May Be Stuck in Low-Skill Jobs." Ben 
Casselman, Wall St. J., Mar. 26, 2013, at A5. While col-
lege tuition continues to rise, job opportunities appear to 
be contracting. Hope remains that an eventually improv-
ing economy will generate more job opportunities. But 
for those who perceive that their employment-seeking 
efforts are at a dead end, bankruptcy should not be the 
answer. Rather than challenging the non-dischargeability 
barrier in bankruptcy, those who have concluded that 
there is no way they can pay off the  [**12] debt should 
be required to enroll in the William D. Ford In-
come-Based Repayment Plan. Under that plan, a bor-
rower's monthly payment is limited to 15% of discre-
tionary income (defined as any income above 150% of 
the poverty line). In Ms. Krieger's case, she would have 
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owed zero dollars unless she received an annual income 
of something approaching $17,000. And after twen-
ty-five years under the IBR program, any remaining debt 
is forgiven.4 This may sound like an unattractive alterna-
tive, but as the district court noted, this is certainly better 
than erasing what should be an undischargeable debt 
given Ms. Krieger's age, good health, and solid educa-
tion. 
 

4   Although the court treats this repayment pro-
gram as only addressing Ms. Krieger's future 
ability to repay her student loans, the program 
was available to her well before she filed her 
bankruptcy petition. Ms. Krieger's failure to in-
quire about and take advantage of this program 
before filing for bankruptcy is "evidence of a less 
than good faith effort to repay [her] student loan 
debts." Educ. Credit Mgmt. Corp. v. Jesperson, 
571 F.3d 775, 782 (8th Cir. 2009). 
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OPINION BY: DIAZ 

 
OPINION 

DIAZ, Circuit Judge: 

In this case, a Chapter 13 bankruptcy trustee, Timo-
thy Branigan (the "Trustee"), challenges confirmation 
orders, entered by the bankruptcy court and affirmed by 
the district court, stripping off junior liens against debt-
ors' residences. The Trustee argues that the Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005 
("BAPCPA") creates a per se rule barring lien-stripping 
in  [*2] so-called "Chapter 20" cases.1 BAPCPA, how-
ever, does not bar the orders entered by the bankruptcy 
court, and the stripping off of valueless liens--that is a 
lien secured by collateral without a single penny of value 
to support it--is otherwise consistent with the Bankruptcy 
Code. We therefore affirm. 
 

1   "Chapter 20" is a colloquial reference to a 
Chapter 13 bankruptcy filed within four years of 
a Chapter 7 bankruptcy that concluded with a 
discharge. 

 
I.  

We begin with a general overview of the relevant 
statutory framework, and then summarize the procedural 
history of the appeals. 
 
A.  

Chapter 7 of the Bankruptcy Code governs liquida-
tion of a bankruptcy estate and "offer[s] debtors limited 
relief in return for the relinquishment of their nonexempt 
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assets for ratable distribution among creditors." Collier 
on Bankruptcy ¶ 1300.02 (16th ed. 2012). For an indi-
vidual debtor, this process involves the collection, liqui-
dation, and distribution of nonexempt property. See id. ¶ 
700.01. The process culminates in a discharge, which 
eliminates personal liability for debts not excepted from 
discharge, but leaves intact in rem claims. Johnson v. 
Home State Bank, 501 U.S. 78, 84, 111 S. Ct. 2150, 115 
L. Ed. 2d 66 (1991). In addition, the discharge  [*3] 
serves as an injunction against efforts to collect dis-
charged debts, unless the debtor has reaffirmed them. See 
Collier on Bankruptcy ¶ 700.05. 

Chapter 13 of the Bankruptcy Code, "Adjustment of 
Debts of an Individual with Regular Income," on the 
other hand, is primarily focused on a plan of reorganiza-
tion rather than liquidation. Unlike Chapter 7, Chapter 13 
permits the debtor to "deal comprehensively with both 
unsecured and secured debts," particularly large secured 
claims. Id. ¶¶ 1300.01, 1300.02. In a Chapter 13 case, a 
debtor may propose a plan for paying creditors primarily 
out of the debtor's income. Thus, creditors receive ratable 
recoveries from future income, a protection not available 
to creditors in liquidation proceedings. The Chapter 13 
plan "can provide for the payment of secured claims to 
permit the debtor to retain collateral for those claims and 
may provide for the cure of arrearages on long-term 
debts, such as home mortgages." Id. ¶ 1300.01. In addi-
tion, a Chapter 13 discharge excepts fewer types of debt 
than a Chapter 7 discharge. Id. 

Congress enacted BAPCPA in 2005 "to correct per-
ceived abuses of the bankruptcy system." Milavetz, Gal-
lop & Milavetz, P.A. v. United States, 559 U.S. 229, 130 
S. Ct. 1324, 1329, 176 L. Ed. 2d 79 (2010).  [*4] An 
overarching goal was to "help ensure that debtors who 
can pay creditors do pay them." Ransom v. FIA Card 
Servs., 131 S. Ct. 716, 721, 178 L. Ed. 2d 603 (2011). To 
that end, BAPCPA altered the Chapter 13 regime by 
adding 
  

   new requirements to make payments to 
holders of domestic support obligations, 
requirements to file prepetition tax re-
turns, changes in maximum plan length, 
protection for pension contributions and 
pension loan repayments, requirements 
for scheduling of the confirmation hear-
ing, requirements for greater payments on 
many secured debts, new methods of cal-
culating disposable income under section 
1325(b), new requirements for 
preconfirmation payments, new require-
ments to obtain a discharge, including 
postpetition credit education in addition to 
the prepetition credit counseling briefing 

required for all debtors, new exceptions to 
the chapter 13 discharge, new limits on 
obtaining a chapter 13 discharge after a 
prior bankruptcy discharge and new pro-
visions permitting plan modification to 
obtain health insurance. 

 
  
Collier on Bankruptcy ¶ 1300.36[10] (footnotes omitted). 
Relevant to this appeal, BAPCPA provides additional 
protection for secured creditors. For example, creditors 
retain allowed  [*5] secured claims until either payment 
of the underlying debt pursuant to nonbankruptcy law or 
discharge. Moreover, if a Chapter 13 case is dismissed or 
converted without completion of the bankruptcy plan, the 
holder of an allowed secured claim retains the lien to the 
extent recognized by applicable nonbankruptcy law. See 
11 U.S.C. § 1325(a)(5)(B). 

BAPCPA further provides that a debtor may not re-
ceive a Chapter 13 discharge within four years of filing a 
Chapter 7 petition that results in a discharge. 11 U.S.C. § 
1328(f)(1). Despite the discharge limitations imposed by 
BAPCPA, a Chapter 7 debtor may still wish to seek later 
relief under Chapter 13 "in order to cure a default 
through a plan, or simply to seek protection of the bank-
ruptcy court and the automatic stay while paying debts in 
an orderly fashion through a plan." Collier on Bankrupt-
cy ¶ 1328.06[1]. 
 
B.  

On June 7, 2008, Bryan Matthew Davis and Carla 
Denise Bracey-Davis filed a Chapter 7 bankruptcy peti-
tion with the United States Bankruptcy Court for the 
District of Maryland. At the time, they ran a large 
monthly deficit, and Mrs. Bracey-Davis was unem-
ployed. The Davises sought to discharge their unsecured 
debt, strip down2 liens on  [*6] their primary residence 
and a rental property, and obtain a loan modification to 
address mortgage arrears on the properties. After learn-
ing that lien-stripping was prohibited under Chapter 7, 
they nevertheless chose to proceed with their Chapter 7 
case because they were ineligible to convert to a Chapter 
13 case. They hoped, however, that their mortgage lend-
ers would approve their pending loan modification ap-
plications. On September 17, 2008, they received a 
Chapter 7 discharge, which absolved them of personal 
liability on nonexempt debts but left their mortgage debt 
unchanged. 
 

2   n2"In a 'strip off' the entire lien is removed, 
whereas in a 'strip down' a lien is bifurcated into 
secured and unsecured claims with only the un-
secured claim component being removed." John-



Page 3 
2013 U.S. App. LEXIS 9535, * 

son v. Asset Mgmt. Group, 226 B.R. 364, 365 n.3 
(D. Md. 1998). 

Thereafter, the Davises obtained gainful employ-
ment. They still had no savings, however, and large 
mortgage arrears, which they could not bring current, 
accrued. On September 4, 2009, they filed a Chapter 13 
petition to reorganize their debts, repay mortgage arrears 
and consumer debt, and strip off junior liens. At the time, 
their principal home was valued at $270,000,  [*7] and 
was encumbered by a first-priority lien with a balance of 
$275,373.59, a second-priority lien with a balance of 
$115,138.58, and a third-priority lien with a balance of 
$117,603.31. 

On March 30, 2011, Bankruptcy Judge Wendelin I. 
Lipp granted the Davises' Amended Motion to Avoid 
Lien, which sought to strip off the third-priority lien on 
the Davises' home upon completion of the Chapter 13 
plan. Judge Lipp reasoned that BAPCPA did not create a 
per se rule against lien-stripping in the Chapter 20 con-
text. The court proceeded to consider, as it always does 
in any Chapter 13 case, whether the debtors filed their 
petition in good faith. Finding that the Davises had acted 
in good faith, Judge Lipp entered an order stripping off 
the third-priority lien on the Davises' home. J.A. 65-66. 
Judge Lipp subsequently entered orders stripping off the 
second and third liens on the Davises' rental property and 
confirming the Davises' bankruptcy plan. J.A. 67-72. 
Both the Trustee and the holder of the third-priority lien 
against the Davises' home, TD Bank, N.A., appealed to 
the district court, which affirmed. 
 
C.  

Marquita Moore filed a Chapter 7 petition on Febru-
ary 1, 2010, for which she received a discharge  [*8] on 
October 20, 2010. One week later, Moore filed a Chapter 
13 petition. Moore sought to pay an Internal Revenue 
Service priority claim and strip off a second lien, which 
had no value, on her principal home. The Trustee never 
contended that Moore filed her Chapter 13 petition in 
bad faith. On January 5, 2011, the bankruptcy court 
granted Moore's motion to strip off the second lien. Sub-
sequently, the bankruptcy court confirmed Moore's plan 
and adopted Judge Lipp's rationale to overrule the Trus-
tee's objection to the lien-stripping component of the 
confirmation order. The Trustee appealed, and the dis-
trict court affirmed.3 
 

3   The district court consolidated these cases 
before affirming both without a written opinion. 

We have jurisdiction to consider these appeals under 
28 U.S.C. § 158(d). 
 
II.  

The question presented is whether BAPCPA pre-
cludes the stripping off of valueless liens by Chapter 20 
debtors ineligible for a discharge. In a bankruptcy ap-
peal, "we review the district court['s] decision de novo, 
effectively standing in its shoes to consider directly the 
findings of fact and conclusions of law by the bankruptcy 
court." Morris v. Quigley (In re Quigley), 673 F.3d 269, 
271 (4th Cir. 2012)  [*9] (internal quotations omitted). 
"[W]e review legal conclusions by the bankruptcy court 
de novo and may overturn its factual determinations only 
upon a showing of clear error." Id. (internal quotations 
omitted). 
 
A.  

Before reaching the issue raised by the Trustee, we 
consider the threshold question of whether a bankruptcy 
court may strip off a valueless lien in a typical Chapter 
13 proceeding. The answer, in the view of those circuits 
to have considered the question, is that a bankruptcy 
court may grant such relief. See Zimmer v. PSB Lending 
Corp. (In re Zimmer), 313 F.3d 1220 (9th Cir. 2002); 
Lane v. W. Interstate Bancorp (In re Lane), 280 F.3d 663 
(6th Cir. 2002); Pond v. Farm Specialist Realty (In re 
Pond), 252 F.3d 122 (2d Cir. 2001); Tanner v. FirstPlus 
Fin. (In re Tanner), 217 F.3d 1357 (11th Cir. 2000); 
Bartee v. Tara Colony Homeowners Ass'n (In re Bartee), 
212 F.3d 277 (5th Cir. 2000); McDonald v. Master Fin. 
(In re McDonald), 205 F.3d 606 (3d Cir. 2000). We too 
have affirmed, albeit in unpublished opinions, the strip-
ping off of valueless liens against principal residences in 
Chapter 13 cases. See First Mariner Bank v. Johnson (In 
re Johnson), 407 F. App'x 713 (4th Cir. 2011); Suntrust 
Bank v. Millard (In re Millard), 404 F. App'x 804 (4th 
Cir. 2010). 

To  [*10] exercise this authority, bankruptcy courts 
rely on sections 506 and 1322(b) of the Bankruptcy 
Code.4 First, courts apply the valuation procedure in sec-
tion 506(a): 
  

   An allowed claim of a creditor secured 
by a lien on property in which the estate 
has an interest . . . is a secured claim to 
the extent of the value of such creditor's 
interest in the estate's interest in such 
property . . . and is an unsecured claim to 
the extent that the value of such creditor's 
interest . . . is less than the amount of such 
allowed claim. 

 
  
In other words, a claim's status as secured or unsecured 
depends on the value of the collateral. Next, courts look 
to section 1322(b)(2), which provides that, subject to 
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certain exceptions not relevant here, a Chapter 13 bank-
ruptcy plan may 

   modify the rights of holders of secured 
claims, other than a claim secured only by 
a security interest in real property that is 
the debtor's principal residence, or of 
holders of unsecured claims, or leave un-
affected the rights of holders of any class 
of claims[.] 

 
  
 
 

4   All section references, unless otherwise indi-
cated, are to the Bankruptcy Code, Title 11 of the 
United States Code. 

Applying this framework, a completely valueless 
lien is classified  [*11] as an unsecured claim under sec-
tion 506(a). Only then does a bankruptcy court consider 
the rights of lienholders under section 1322, which af-
fords protection to holders of secured claims against 
principal residences. Section 1322, however, expressly 
permits modification of the rights of unsecured creditors. 
The end result is that section 506(a), which classifies 
valueless liens as unsecured claims, operates with section 
1322(b)(2) to permit a bankruptcy court, in a Chapter 13 
case, to strip off a lien against a primary residence with 
no value. See, e.g., Zimmer, 313 F.3d at 1226-27; Lane, 
280 F.3d at 668. 

We recognize that the Supreme Court has interpret-
ed section 1322(b)(2) as precluding a "strip down" of a 
partially secured lien against a principal residence in 
Chapter 13. That is, a debtor may not reduce an under-
water mortgage to the value of the principal residence 
because partially secured lienholders are "holders of se-
cured claims" protected against lien modification. 
Nobelman v. Am. Sav. Bank, 508 U.S. 324, 331-32, 113 
S. Ct. 2106, 124 L. Ed. 2d 228 (1993). Nobelman not-
withstanding, however, courts have generally permitted a 
"strip off" of completely valueless liens in Chapter 13 
cases because, unlike the lienholder  [*12] in Nobelman, 
holders of such liens are not "holders of secured claims" 
and, therefore, are not entitled to the protection of section 
1322(b)(2). 

We see no reason to depart from the conclusion of 
our sister circuits, as well as our own unpublished dispo-
sitions, on this issue. Accordingly, we hold that the 
Bankruptcy Code permits the stripping off of valueless 
liens in Chapter 13 proceedings. 
 
B.  

We are left with the question raised in this appeal: 
whether the 2005 enactment of BAPCPA precludes the 
stripping off of valueless liens by Chapter 20 debtors. 

Under BAPCPA, after filing for Chapter 7 relief and 
receiving a discharge, a debtor is ineligible for a dis-
charge in a Chapter 13 proceeding for four years. 11 
U.S.C. § 1328(f)(1). As previously noted, following a 
Chapter 7 discharge, creditors may not seek a personal 
judgment against the debtor but may pursue recovery 
against the property securing the debt. 

Notwithstanding the bar on discharges imposed by 
BAPCPA, we have held that a debtor may still take ad-
vantage of the protections offered by Chapter 13 short of 
a discharge. See Branigan v. Bateman (In re Bateman), 
515 F.3d 272, 283 (4th Cir. 2008). In doing so, we said 
that "it is the ability  [*13] to reorganize one's financial 
life and pay off debts, not the ability to receive a dis-
charge, that is the debtor's 'holy grail.'" Id. We recog-
nized that a debtor might pursue this course "to cure a 
mortgage, deal with other secured debts, or simply pay 
debts under a plan with the protection of the automatic 
stay." Id. (internal quotations omitted). 

Bankruptcy courts are split on whether a debtor may 
strip off liens in a Chapter 20 case. Compare In re 
Fisette, 455 B.R. 177 (BAP 8th Cir. 2011) (concluding a 
Chapter 20 debtor may strip off liens), and In re Dang, 
467 B.R. 227 (Bankr. M.D. Fla. 2012) (same), and In re 
Okosisi, 451 B.R. 90 (Bankr. D. Nev. 2011) (same), and 
In re Tran, 431 B.R. 230, 237 (Bankr. N.D. Cal. 2010) 
(same), with In re Gerardin, 447 B.R. 342 (Bankr. S.D. 
Fla. 2011) (holding that Chapter 20 debtors could not 
permanently strip off wholly unsecured junior liens), and 
In re Victorio, 454 B.R. 759 (Bankr. S.D. Cal. 2011) 
(same), and In re Fenn, 428 B.R. 494 (Bankr. N.D. Ill. 
2010) (same), and In re Jarvis, 390 B.R. 600 (Bankr. 
C.D. Ill. 2008) (same). 

The Trustee contends that lien-stripping is contin-
gent on a debtor's ability to receive a Chapter 13 dis-
charge. In support  [*14] of this proposition, the Trustee 
points first to section 1325(a)(5)(B)(i)(I) of the Bank-
ruptcy Code, which provides that a holder of a secured 
lien retains the lien until either the underlying debt is 
paid or there is a discharge. Because the debtors here are 
not eligible for a discharge, the Trustee contends that the 
liens must survive until paid in full. Next, the Trustee 
relies on section 1325(a)(5)(B)(i)(II)--which reinstates 
liens if the case is dismissed or converted without com-
pletion of the plan--for the proposition that Congress 
intended to preserve liens absent a discharge. See also 11 
U.S.C. §§ 349(b)(1)(C) (providing that any lien stripped 
under section 506(d) is reinstated upon dismissal), 
348(f)(1)(C)(i) (providing that a creditor holding security 
shall continue to be secured by that security unless the 
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claims have been paid in full as of the date of conver-
sion, notwithstanding any valuation). Finally, the Trustee 
contends that, under section 524, a discharge operates as 
an injunction against any action to enforce a debt. Absent 
this injunction, which is precluded in the Chapter 20 
context by section 1328(f), the Trustee says there is no 
mechanism to enforce the stripping  [*15] off of a lien. 

The Trustee also urges that Supreme Court prece-
dent reinforces his statutory argument. Specifically, the 
Trustee directs our attention to Dewsnup v. Timm, 502 
U.S. 410, 112 S. Ct. 773, 116 L. Ed. 2d 903 (1992), 
where, says the Trustee, petitioners were not allowed, in 
a Chapter 7 case, to strip down junior liens on claims that 
had been fully allowed pursuant to section 502, despite 
the fact that there was no equity in the collateral. 

In Dewsnup, the Court considered whether section 
506(d) (providing that "[t]o the extent that a lien secures 
a claim against the debtor that is not an allowed secured 
claim, such lien is void") permits a Chapter 7 debtor to 
strip down a creditor's lien to the value of the collateral. 
See 502 U.S. at 411-12. The Court held that "§ 506(d) 
does not allow petitioner to 'strip down' [a creditor's] 
lien, because [the creditor's] claim is secured by a lien 
and has been fully allowed." Id. at 417. The Court noted 
that section 506 "and its relationship to other provisions 
of [the Bankruptcy] Code do embrace some ambigui-
ties." Id. at 416. Given that ambiguity, the Court de-
clined to give "allowed secured claim" the same meaning 
in section 506(d) as in section 506(a) and concluded that  
[*16] section 506 by itself is insufficient to effectuate 
lien-stripping. 

The Trustee contends that the debtors are attempting 
an end run around Dewsnup's prohibition of Chapter 7 
lien-stripping and that construing sections 1325(a)(5) 
and 1328(f) to bar lien-stripping by Chapter 20 debtors is 
consistent with BAPCPA's goal of rebalancing the scales 
in favor of creditors. 

The debtors respond that because BAPCPA left in-
tact the operative lien-stripping provisions of the Code, 
Congress did not intend to alter the ability of bankruptcy 
courts to enter lien-stripping orders in Chapter 13 cases. 
And this is so regardless of the availability of a dis-
charge. A discharge, the debtors say, extinguishes only in 
personam liability. See Johnson, 501 U.S. at 84 ("[A] 
bankruptcy discharge extinguishes only one mode of 
enforcing a claim--namely, an action against the debtor 
in personam--while leaving intact another--namely, an 
action against the debtor in rem."). Because the debtors 
here have already discharged their in personam liability 
in the prior Chapter 7 proceedings, they have no need for 
a discharge with respect to the liens. The debtors also say 
that once the bankruptcy court has entered an order 
stripping  [*17] off liens, no provision of the Bankrupt-

cy Code reinstates the liens once the plan is completed 
and the case closed. Thus, "the provisions of the plan 
become permanent [upon completion of the plan], and [a 
lien-stripping order] is, similarly, permanent." Okosisi, 
451 B.R. at 100. 

The debtors also contend that the provisions relied 
on by the Trustee are inapplicable. Specifically, section 
1325(a)(5), which provides generally for the treatment of 
allowed secured claims, comes into play only after the 
claims have been valued under section 506(a), and is 
therefore irrelevant to the unsecured claims at issue here. 
Similarly, the debtors say that the Trustee improperly 
relies on other provisions of the Code that apply when a 
case is dismissed or converted without completion of the 
plan, such as sections 1325(a)(5)(B)(i)(II), 349(b)(1)(C), 
and 348(f)(1)(C)(i). In a successful Chapter 20 case, on 
the other hand, the plan is completed, and the case is 
closed administratively without dismissal or conversion. 
 
C.  

Although the Trustee's arguments are not insubstan-
tial, we conclude that the Bankruptcy Code permits the 
result advanced by the debtors. The starting point for our 
analysis is Bateman, where  [*18] we held that a Chap-
ter 13 debtor need not be eligible for a discharge in order 
to take advantage of the protections afforded by Chapter 
13. 515 F.3d at 283. Therefore, if the Bankruptcy Code 
provides a mechanism for stripping off worthless liens 
absent a discharge, a debtor may avail himself of that 
relief. 

We are satisfied that the Bankruptcy Code does pro-
vide such a mechanism. To begin with, the debtors' jun-
ior liens in this case are worthless and, therefore, unse-
cured claims under section 506(a). While Dewsnup ad-
mittedly requires that section 506 operate in tandem with 
another statutory provision to effectuate lien-stripping, 
section 506 has always operated in tandem with section 
1322(b) to strip liens in Chapter 13 cases. BAPCPA did 
not amend sections 506 or 1322(b), so the analysis per-
mitting lien-stripping in Chapter 20 cases is no different 
than that in any other Chapter 13 case. 

Courts concluding to the contrary rely on section 
1325(a)(5). See, e.g., Gerardin, 447 B.R. at 346-48. But 
this provision applies only to an "allowed secured 
claim." We agree with the debtors that a court must first 
value the claim under section 506(a) before proceeding 
further. Because the liens in these  [*19] cases have no 
value, they are wholly unsecured claims, which leaves no 
role in the analysis for section 1325(a)(5). 

Relying on Gerardin, among other cases, the Trus-
tee argues that any lien secured by real property, even if 
worthless, is a secured claim for purposes of section 
1325. We, however, cannot square Gerardin and similar 
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cases with the Supreme Court's opinion in Nobelman, 
which valued the claim in that case under section 506 
before analyzing whether section 1322 barred its modi-
fication. See 508 U.S. at 328. If, as the Trustee insists, it 
were not necessary to first value the claim pursuant to 
section 506(a), the analysis in Nobelman would be su-
perfluous. See id. Rather, the Court could have simply 
held that, because the lien was secured by a primary res-
idence, it falls within the anti-modification provision of 
section 1322(b), regardless of the value of the collateral. 

We do not take lightly the Trustee's assertion that 
permitting lien-stripping in Chapter 20 cases creates an 
end run around Dewsnup's bar to such relief in Chapter 7 
cases. But the Trustee's premise ignores the equally rea-
sonable view that Congress intended to leave intact the 
normal Chapter 13 lien-stripping regime  [*20] where a 
debtor could otherwise satisfy the requirements for filing 
a Chapter 20 case. In that regard, the law already pro-
vides a mechanism for preventing abuse of the bank-
ruptcy process without the creation of a per se rule 
against lien-stripping, as bankruptcy courts are bound to 
carefully scrutinize filings for good faith and dismiss 
cases where the debtor attempts to use a Chapter 20 pro-
cedure solely to strip off a lien. Likewise, creditors are 
also protected by section 349(b)(1)(C), which provides 
that a lien springs back if the case is dismissed. 

Finally, the unavailability of a discharge in the 
Chapter 20 context is not determinative. It bears empha-
sizing that a bankruptcy discharge alters in personam 
rights, precluding an action against the debtor for per-
sonal liability. Johnson, 501 U.S. at 84. In contrast, the 
lien-stripping orders at issue here alter in rem liability 
where the creditor's lien has no value. For that reason we 
are persuaded that, upon completion of the plan, its pro-
visions--including any orders stripping off valueless 
liens--become permanent, even in the absence of a dis-
charge. 

Our good colleague in dissent says that our holding 
creates a situation where unsecured  [*21] creditors are 
treated more favorably than secured creditors. However, 
this conclusion does not acknowledge the distinction 
between in rem and in personam liability. While the dis-
sent correctly notes that an unsecured creditor's in 
personam claim survives a Chapter 20 proceeding be-
cause of the absence of a discharge, the same is true for 
any in personam claim a secured creditor may have. All 
in personam claims survive a Chapter 20 proceeding, and 
creditors are treated equally in that respect. We simply 
hold today that the bankruptcy court may strip the in rem 
component of a valueless lien. It is an apples-to-oranges 
comparison to posit that unsecured creditors, who have 
no in rem rights at all, are treated more favorably be-
cause a limited class of secured creditors are stripped of 
their in rem claims. Our dissenting colleague also over-

looks the bankruptcy court's duty to dismiss Chapter 20 
cases filed in bad faith, which we think alleviates much 
of the concern with lien stripping in this context. 
 
III.  

In sum, although BAPCPA clearly tipped the bank-
ruptcy scales back in the direction of creditors, we find 
nothing in the Act to suggest that Congress intended to 
bar lien-stripping of worthless  [*22] liens in Chapter 20 
proceedings. This, we conclude, is the most sensible 
reading of a complex statutory scheme that admittedly 
"abounds with arbitrary distinctions." Lane, 280 F.3d at 
669. We therefore affirm the judgment of the district 
court. 

AFFIRMED 
 
DISSENT BY: BARBARA MILANO KEENAN 
 
DISSENT 

BARBARA MILANO KEENAN, Circuit Judge, 
dissenting: 

I respectfully dissent. Under the majority's holding, 
a creditor whose rights are secured by real property with 
no present value to support the lien, is treated less favor-
ably than a wholly unsecured creditor. I would conclude 
that this result is anomalous and is not permitted upon 
application of the BAPCPA amendments. 

In my view, while the BAPCPA amendments to 11 
U.S.C. § 1325(a)(5)(B)(i) and § 1328(f)1 do not alter the 
statutory provisions allowing a typical Chapter 13 debtor 
to strip off a secondary mortgage secured by property 
with no present value to support the lien (valueless junior 
mortgage), those amendments prevent a Chapter 20 
debtor from eliminating a valueless junior mortgage. In 
particular, Section 1325(a)(5)(B)(i) operates to prohibit 
such Chapter 20 debtors, who file a Chapter 13 case 
within four years of filing a Chapter 7 case that resulted 
in a discharge,  [*23] from entirely and permanently 
eliminating a valueless junior mortgage. 
 

1   See Bankruptcy Abuse Prevention and Con-
sumer Protection Act of 2005, Pub. L. No. 109-8, 
119 Stat. 23, 80, 87. 

The provisions that permit a typical Chapter 13 
debtor to strip off a valueless junior mortgage are 11 
U.S.C. § 506(a), which allows bifurcation of a claim 
secured by property into secured and unsecured compo-
nents based on value, and 11 U.S.C. § 1322(b)(2), which 
permits modification of rights of creditors holding cer-
tain secured claims and all unsecured claims. However, 
under Section 1325(a)(5)(B)(i), a Chapter 13 plan must 
provide that a holder of an "allowed secured claim" will 
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retain its lien until the earlier of (1) full payment of the 
debt as determined under non-bankruptcy law or (2) dis-
charge. 

The majority determines that Section 1325(a)(5) is 
inapplicable, because the claims at issue are not "allowed 
secured claims" based on the valuation provision of Sec-
tion 506(a). In my view, this is a flawed interpretation of 
the term "allowed secured claim." The term "allowed 
secured claim" in Section 1325(a)(5) is not defined by, or 
predicated on, an application of Section 506(a). In re: 
Ballard, 526 F.3d 634, 640-41 (10th Cir. 2008)  [*24] 
(discussing application of Section 1325(a)(5) in the con-
text whether the surrender of a motor vehicle under Sec-
tion 1325(a)(5)(C) fully satisfied the claim). Instead, 
Section 506(a) provides a method for the judicial valua-
tion of an allowed secured claim, without altering the 
secured status of a creditor. See In re Price, 562 F.3d 
618, 623 (4th Cir. 2009); see also Dewsnup v. Timm, 502 
U.S. 410, 417, 112 S. Ct. 773, 116 L. Ed. 2d 903 (1992) 
(holding that the valuation permitted by § 506(a) does 
not determine the meaning of "allowed secured claim" in 
§ 506(d)). Therefore, the term "allowed secured claim" 
merely describes (1) a claim, which is a "right to pay-
ment" or a "right to an equitable remedy" as defined in 
11 U.S.C. § 101(5); (2) that is "allowed," meaning "not 
objected to by an interested party" under 11 U.S.C. § 
502(a); and (3) that is "secured." 

The claims at issue in the present cases are allowed 
and are secured by the debtors' real property. The claims 
remained secured by the debtors' real property even after 
the debtors received Chapter 7 discharges removing the 
personal liability component of their debts. See Johnson 
v. Home State Bank, 501 U.S. 78, 83, 111 S. Ct. 2150, 
115 L. Ed. 2d 66 (1991) ("A creditor's right to foreclose 
on the mortgage  [*25] survives or passes through the 
bankruptcy") (citing 11 U.S.C. § 522(c)(2)). And, as the 
majority acknowledges, the in rem portion of the claims 
survived the debtors' Chapter 7 discharges. See id. 

Because the present debtors' Chapter 13 plans must 
comply with Section 1325(a)(5), the junior mortgagee 
creditors in these cases have "allowed secured claims" 
against the debtors' bankruptcy estates. Under Section 
1325(a)(5)(B)(i),2 the debtors' Chapter 13 plans must 
provide that the junior mortgagee creditors retain their 
liens on the properties until the earlier of (1) full pay-
ment by the debtors in the context of non-bankruptcy 
law, or (2) discharge. Here, the debtors have not fully 
paid their outstanding debts to the junior mortgagee 
creditors, and the debtors are prevented by Section 
1328(f) from obtaining a discharge in their Chapter 13 
cases, given their recent Chapter 7 discharges. Therefore, 
the provisions in Section 1325(a)(5)(B)(i) and Section 
1328(f) together prohibit Chapter 20 debtors from strip-

ping off their valueless junior mortgages and require 
retention of the liens of the junior mortgagee creditors. 
 

2   Subsections 1325(a)(5)(A) and (C) are not 
relevant in the present cases because  [*26] it is 
undisputed, with regard to paragraph (A), that the 
holders of the claims have not "accepted" the 
plans, and, with regard to paragraph (C), that the 
debtors have not surrendered the property secur-
ing the claims. 

Contrary to the majority's contention, the Supreme 
Court's analysis in Nobelman v. American Savings Bank, 
508 U.S. 324, 113 S. Ct. 2106, 124 L. Ed. 2d 228 (1993), 
supports, rather than impedes, the above interpretation of 
the term "allowed secured claim" in Section 1325(a)(5). 
See Ante at 13-14. In its opinion in Nobelman, the Court 
focused on the interplay between Section 506(a) and 
Section 1322(b)(2). The Court held that the valuation 
provided for in Section 506(a) did not automatically ad-
just downward the amount of a mortgage for treatment in 
a debtor's Chapter 13 plan, because Section 1322(b)(2) 
otherwise protected the bank's rights, which were se-
cured by an interest in the debtor's principal residence. 
Id. at 328-29. The Court held that, therefore, the amount 
of the debt owed to the bank was unaffected by the earli-
er valuation of that claim under Section 506(a). Id. 

In its analysis, the Court explained that although 
Section 506(a) provides for "a judicial valuation of the 
collateral to determine the status  [*27] of the bank's 
secured claim," such valuation did not affect a secured 
creditor whose rights otherwise were protected by a dif-
ferent statute, in that case, Section 1322(b)(2). Id. Em-
ploying this analysis, I would conclude that, like the 
creditor in Nobelman, the rights of the creditors in the 
present cases are not altered by the valuation process of 
Section 506(a) for allowed secured claims, because Sec-
tion 1325(a)(5)(B)(i) otherwise protects the rights of 
such holders by providing that they retain their lien until 
the earlier of "payment of the underlying debt as deter-
mined under nonbankruptcy law" or "discharge" under 
Section 1328. 11 U.S.C. § 1325(a)(5)(B)(i)(I)(aa), (bb). 
Thus, the liens of the creditors in the present cases are 
fully protected by Section 1325(a)(5)(B)(i), consistent 
with the definition of the term "allowed secured claim" 
applied by the Supreme Court in Dewsnup. See 502 U.S. 
at 417. 

Congress enacted BAPCPA "to correct perceived 
abuses of the bankruptcy system." Ransom v. FIA Card 
Servs., N.A., 131 S.Ct. 716, 178 L. Ed. 2d 603 (2011) 
(addressing the "means test" adopted to "ensure that 
debtors who can pay creditors do pay them")(emphasis 
omitted). The BAPCPA addition of Section 1328(f)  
[*28] curtails the relief available to serial-filing debtors. 
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See In re Victorio, 454 B.R. 759, 779 (Bankr. S.D. Cal. 
2011), aff'd, 470 B.R. 545 (S.D. Cal. 2012). 

Additionally, Section 306 of the BAPCPA amend-
ments, which added subsection (i)(I) to Section 
1325(a)(5)(B), was entitled "Giving Secured Creditors 
Fair Treatment in Chapter 13." Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005, Pub. L. 
No. 109-8, 119 Stat. 23, 80. The legislative history of 
this section demonstrates that Congress included these 
additions "to require -- as a condition of confirmation -- 
that a chapter 13 plan provide that a secured creditor 
retain its statutory lien until the earlier of when the un-
derlying debt is paid or the debtor receives a discharge." 
H. R. Rep. No. 109-31, pt. 1 at 71-72 (2005). 

The above construction of Section 1325(a)(5) and 
Section 1328(f), which prohibits Chapter 20 debtors from 
stripping off valueless junior mortgages, also makes 
practical sense when considering the effect of a Chapter 
13 plan that does not conclude with a discharge. As this 
Court has explained, even though a Chapter 20 debtor is 
prohibited from obtaining a discharge in his Chapter 13 
case under § 1328(f), he  [*29] may file a Chapter 13 
case and take advantage of the other protections availa-
ble. Branigan v. Bateman, 515 F.3d 272, 283 (4th Cir. 
2008) (explaining protections). However, upon comple-
tion of the Chapter 13 plan, when there is no accompa-
nying discharge, the debtor's status with his creditors is 
returned to the status quo ante. See Victorio v. 
Billingslea, 470 B.R. 545, 556 (S.D. Cal. 2012) (citing In 
re Victorio, 454 B.R. at 779). As a result, any personal 
liability for the remaining balances on unsecured debt, 
such as debt accumulated on a personal credit card, is not 
eliminated by discharge and those unsecured creditors 
can seek payment on the outstanding debt upon plan 

completion, outside of bankruptcy. See id. In contrast, 
under the majority's holding, when there is no discharge 
upon completion of a Chapter 13 plan the creditors with 
security interests in real property are not returned to the 
status quo ante and cannot pursue in rem claims at the 
conclusion of the Chapter 13 plan. 

While the majority suggests that the comparison 
between secured creditors and unsecured creditors in this 
context is akin to comparing apples and oranges, that is 
precisely the point. These types of creditors  [*30] are 
distinct and are not treated equally under the Bankruptcy 
Code. The distinguishing factor between secured and 
unsecured creditors is that secured creditors have two 
methods of recouping debt: in personam liability against 
the debtor and in rem liability against the collateral. The 
majority's position would equalize the status of these 
creditors by eliminating the secured creditor's in rem 
claim. 

Such a result turns on its head the basic bankruptcy 
principle that secured creditors are treated more favora-
bly than unsecured creditors. See In re Gerardin, 447 
B.R. 342, 351-52 (Bankr. S.D. Fla. 2011) (citing 
Nobelman, 508 U.S. at 329 and Dewsnup, 502 U.S. at 
417). The result reached by the majority also undermines 
the Supreme Court's repeated respect for the bar-
gained-for rights of mortgagors and their mortgagees as 
set forth in security instruments. See Nobelman, 508 U.S. 
at 329; Dewsnup, 502 U.S. at 417. Therefore, I would 
hold that the debtors' Chapter 13 plans were required to 
comply with the terms of Section 1325(a)(5), and that the 
debtors were not permitted to strip off the valueless jun-
ior mortgages. Accordingly, I would reverse the district 
court's judgment approving the Chapter  [*31] 13 con-
firmation orders. 
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