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1. Ohio Homestead Exemption is Determined  

at Time of Bankruptcy Petition Filing 
 
Recently, the Honorable Kay Woods issued a decision in In Re Depascale, Case 

Number 13-40768, which determined if a creditor’s lien could be stripped down based on 
the amount of the Ohio homestead exemption in effect at the time the creditor’s lien was 
perfected or whether  the creditor was subject to the new Ohio homestead exemption 
which became effective on April 1, 2013. 

 
On April 1, 2013, the Ohio legislature made effective the Ohio Legacy Trust Act 

which made the homestead exemption in Ohio $132,900 per person. 
 
The opinion offered by Judge Woods gives a detailed description of the Ohio Revised 

Code Section and its effect on bankruptcy filings. The final decision is that creditor’s 
liens are subject to the Ohio homestead exemption amount in effect on the date of the 
petition filing. 

 
A copy of In Re Depascale is attached to this newsletter.  
 
 
2. Personal Financial Management Course 

Annual Saturday Morning Class 
November 9, 2013 

 
Please note that the Chapter 13 office in Akron will hold its annual Saturday morning 

Personal Financial Management Class for debtors who have not yet taken this required 
class on Saturday, November 9, 2013. The Chapter 13 office offers this class free of 
charge to parties who have filed Chapter 13 in Akron, Ohio. 

 
 The class is offered once a year on a Saturday to allow individuals who are not able 

to take classes offered at other times throughout the year. 
 
As all counsel know, if a debtor fails to take the class, the debtor will not be eligible 

for discharge and creditors would be permitted to keep all funds paid into the plan and 
seek further recovery from the debtors. The Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 made the Personal Financial Management Class a requirement for 
discharge. 



 
A few completed Chapter 13 cases did not receive a discharge this past year and were 

closed due to the debtor’s failure to take the required class. These cases were closed even 
after the Chapter 13 office filed motions which alerted the Debtors of the perils of not 
taking the class and earning a discharge. 

 
The Trustee thanks all counsel for working with their clients to take the class as early 

in the bankruptcy process as possible, as taking the class within the first few months of 
the petition filing date does seem to help an increasing number of debtors complete the 
plan successfully and gives the debtors a better understanding of the Chapter 13 program. 

 
A flyer for the Saturday, November 9, 2013 class is attached to this newsletter for 

counsel to share with their clients. 
 
Please note, based on current case filings, the Chapter 13 office is reducing the 

number of class offerings from 4 to 3 for calendar year 2014. Please note that in 2014, the 
Chapter 13 office will offer the class on a weekday evening in both March 2014 and June 
2014.  The annual Saturday class will be held in October 2014. 

 
3. Chapter 13 Monthly Check Distribution 

 
   To assist all parties in projecting their cash flow the Chapter 13 office will have a set 
date every month in which trust checks will be mailed.  Please note that effective 
September 2013, the Chapter 13 office will mail all trust disbursement checks on the 2nd 
Friday of every month. 

 
4. Watch for Time Limits in Relief from Stay 

 
As a reminder, debtor’s counsel must be vigilant when a relief from stay action is 

filed by a creditor and granted by default.  
 
The standard relief order allows an open end period for the creditor to file a 

deficiency claim.  The creditor can file an estimated claim within 90 days of the order.  
The Chapter 13 office escrows funds based on the estimated claim.  When the actual 
deficiency is known, the creditor must amend their estimated claim.  The Chapter 13 
office will process payment on actual deficiency claims as soon as practical once the 
amended claim is filed.  This procedure is followed so that overpayments are not made 
based on estimated claims. 

 
The filing of an actual deficiency claim in the 59th month of a plan (which has 

happened) can have drastic and detrimental effects for the debtor if the actual deficiency 
claim is greater than was anticipated. 

 
 
 



The Trustee urges all parties, both debtor and creditors, to set a one year time limit for 
the filing of an actual deficiency claim. The creditor should be given one year to file a 
deficiency claim from the date of the relief order. This will allow both parties to have a 
reasonable time limit in both filing and receiving payment on an actual deficiency claim. 

 
Debtor’s counsel should object to relief from stay motions to ensure the one year time 

limit can be detailed in an agreed entry. 
 

 
5. Estimate of Plan Payoff No Longer 

Available on Bankruptcy Link 
 
      As some counsel are aware, the Bankruptcy Link Program no longer offers an 
estimated payoff amount or provides an estimated number of months remaining on a 
Chapter 13 plan. 
 

For several years, the Chapter 13 office, and other Chapter 13 offices throughout 
the country used Bankruptcy Link to help counsel modify their plans and give them a 
ballpark estimate of the time remaining and amount due under the plan. 

 
The Bankruptcy Link program always contained a disclaimer that should counsel 

want a payoff, the figures could not be used for an exact payoff and that they should 
contact the Chapter 13 office. Unfortunately, some counsel both locally and nationally 
have argued that the amount listed on Bankruptcy Link are an absolute payoff amount. 
These same counsel have even attached Bankruptcy Link print outs to their pleadings but 
conveniently did not attach the disclosure statement included as part of the printed 
webpage. 

 
The Bankruptcy Link program is a good tool but should debtors miss a payment, 

should a relief from stay be granted, should counsel successfully object to a claim, should 
counsel obtain an order changing an interest rate on a claim and directing the Chapter 13 
office to re-amortize the interest, or should counsel successfully otain an order which 
changes a valuation on a secured claim, said changes need to be calculated manually.  

 
All Trustees attempt to do this as timely as possible but like all practitioners in the 

bankruptcy community there is a limited amount of resources and it does take time to 
update the system.  

 
Counsel may still calculate for themselves an approximate payoff balance by 

using the interim report schedule on Bankruptcy Link. The Chapter 13 office in Akron 
regrets not supplying counsel this information and would welcome discussions from the 
local legal community. It seems there is only a small number of counsel who are 
advocating that the Bankruptcy Link information was absolute and not subject to audit, 
despite the disclaimer.  

 
 



Please note that the National Data Center, which is also an online program used 
by debtors and some counsel, also does not include an audited payoff amount.  
      
 

6. Preliminary Draft of Proposed Amendments to the Federal Rules of 
Bankruptcy and Civil Procedure 

 
The committee on rules of practice and procedures of the judicial conference of the 

United States has published a preliminary draft of proposed amendments to the Federal 
Rules of Bankruptcy and Civil Procedures. The changes in bankruptcy procedure forms 
include a change in bankruptcy schedules and a new national Chapter 13 form plan which 
would be mandatory in the United States. Although mandatory, the form does allow for 
local and custom use practice. However, said variations have to be fully disclosed in 
specific parts of the form plan. The committee’s report is nearly 400 pages long and 
therefore, cannot be transmitted as an attachment to this newsletter.  

 
Please note that a complete copy of the preliminary draft of proposed amendments to 

the Federal Rules of Bankruptcy and Civil Procedure is available on the attorney and 
creditor subpages of the Chapter 13 webpage in Akron located at 
www.chapter13info.com. 

 
Given that the preliminary draft provides for significant changes, the Trustee 

encourages all parties in the bankruptcy community to take a few minutes to review the 
parts of the plan and forms which affects their respective practices.  

 
The committee is accepting written comments on the proposed changes through 

February 15, 2014. 
 
 
7.  Case Law 

 

Harchar v. United States (In re Harchar), 694 F.3d 639 (6th Cir. 2012). 

IRS Did Not Violate Automatic Stay 

Appellant debtor Harchar appealed the District Court's order affirming the bankruptcy 
court's summary judgment to appellee U.S. on a claim that the IRS violated the automatic 
stay under 11 USC Section 362(a)(3) and (a)(6). The debtors were behind on their taxes 
when they filed for bankruptcy. The plan confirmed for them proposed to pay all of their 
tax arrears and treat other debts, to the government and others, as nonpriority claims 
subject to less than full payment. The debtors filed an adversary proceeding against the 
refund freezing, explaining that they had separated and the debtor husband no longer had 
a job, and thus their tax refund from the previous year was needed for living expenses. 
After they filed amended schedules in support of these claims, the IRS issued the refund 
with interest. However, they continued to pursue an amended complaint, seeking 

http://www.chapter13info.com/


damages for the alleged willful violation of their stay, as well as injunctive and 
declaratory relief for all Chapter 13 debtors in their position. Eventually, all the claims 
but the one involving the automatic stay violation were dismissed, and both parties 
moved for summary judgment. Summary judgment was granted to the IRS. The debtor 
wife appealed and the district court upheld. The debtor wife also appealed the dismissal 
of her claims of violations of the Chapter 13 plan and due process under the 5th 
Amendment. 

The judgment of the district court was affirmed and upheld by the Sixth Circuit. The 
confirmed plan did not prohibit the IRS from halting automatic payment and manually 
processing the debtor's refund, to give it time to consider its rights and responsibilities 
with regard to the bankruptcy, and seeking modification of the plan under 11 USC 
Section 1329. Thus, there was also no plan-violation claim under 11 USC Section 1327, 
which did not provide a damages claim. The setoff exception enumerated in Section 
362(b)(26) did not preclude such manual processing. Since the refund was not due before 
the modification was sought, the IRS could not have exercised control over it by failing 
to turn it over; a Section 362 (a)(3) claim failed. The only contact between the debtor and 
the IRS were phone calls initiated by the debtor, thus, Section 362(a)(6) was not violated. 
Because the IRS's "proof of claims" related to the 1993, 1994, 1995, and 1997 returns, 
while the debtor's due process claim stemmed from the IRS's manual processing of a 
1999 return, the due process claim did not arise out of the same transaction or occurrence 
as the IRS's earlier claims. Accordingly, the IRS did not waive its sovereign immunity 
pursuant to 11 USC Section 106(b), and the due process claim was correctly dismissed. 

Kimberlin v. Dollar Gen. Corp., 2013 U.S. App. LEXIS 5797, 2013 FED App. 0279N 
(6th Cir.), 2013 WL 1136563 (6th Cir. Ohio 2013). 
 
 
Judicial Estoppel  Bars Debtor From Pursuing State Court Action Not Disclosed  
During Pending Chapter 13 Plan 

Plaintiff employee brought an Ohio public policy tort claim against defendant employer, 
alleging retaliation for reporting that her supervisor assaulted her. Plaintiff was 
terminated from employment on June 9, 2010. Plaintiff made her final chapter 13 plan 
payment to complete her case on July 20, 2010. Although Plaintiff was terminated during 
the chapter 13 case, she failed to disclose the potential lawsuit or amend her plan and 
schedules accordingly. The plaintiff then brought the instant lawsuit against her employer 
in state court and the defendant employer responded by filing a motion to dismiss the 
case. The United States District Court for the Southern District of Ohio granted the 
employer's motion to dismiss after applying judicial estoppel to bar the action. The 
employee appealed to the Sixth Circuit Court of Appeals. 

The judgment of the district court was affirmed by the Sixth Circuit Court of Appeals. 
Judicial estoppel barred the employee's claim because the employee failed to disclose the 
potential claim in her bankruptcy filings and she had a motive to conceal the claim. 
Assuming that 60 months was the maximum repayment period, the bankruptcy court still 
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had options for protecting the estate's and creditors' potential interest in the retaliation 
claim. Only 41 days passed between her termination and the final payment in her 60-
month plan. Had the employee notified the court of her potential claim within the 41-day 
period, it could have modified her Chapter 13 plan to grant creditors some percentage of 
any future recovery. Because the employee never amended her filings or otherwise 
disclosed the potential claim, she deprived the bankruptcy trustee, court, and creditors of 
any opportunity to consider possible options. The employee did not lack motive to 
conceal the claim. 

 
In re Rosa, 2013 Bankr. LEXIS 2744, 2013 WL 3380166 (Bankr. D. Haw. July 8, 2013) 
 
Vesting Property in Creditor Upon Confirmation 

Debtor's Chapter 13 plan provided that title to certain real property would be vested in the 
first mortgagee pursuant to 11 USC Section 1322 (b)(9). The standing trustee objected. 

The debtor jointly owned property that was subject to a first and second mortgage. The                                 
property was apparently subject to homeowners' association fees. The debtor had no 
equity in the property and both mortgages were seriously delinquent. To escape liability 
for association fees, the debtor proposed through their proposed chapter 13 plan that title 
be vested in the first mortgagee pursuant to 11 USC Section 1322(b)(9). The plan stated 
that title to the real estate “shall vest in City National Bank/OCWEN Loan Service upon 
confirmation, and the Confirmation Order shall constitute a deed of conveyance of the 
property when recorded at the Bureau of Conveyances.” The chapter 13 trustee objected, 
arguing that a “surrender” under the bankruptcy law did not transfer ownership of the 
surrendered property until the lender actually foreclosed. Neither mortgagee objected.  

The bankruptcy court confirmed the plan over the Chapter 13 Trustee’s objection. The 
bankruptcy court held that it was reasonable to infer acceptance of the plan from the lack 
of an objection only if the first mortgagee had received adequate notice of the plan. The 
court held that the first mortgagee got proper notice of the plan, and its failure to object 
meant that it had accepted the plan, within the meaning of 11 USC Section  
1325(a)(5)(A). 
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In re Hubbell, 2013 Bankr. LEXIS 3444, 2013 WL 4511640 (Bankr. E.D.N.C. Aug. 23, 
2013). 
 
Modifying Interest Rate On Mortgage 

The debtors executed a promissory note in favor of mortgage company in the original 
principal amount of $57,609 with interest accruing at 9.5% per annum ("promissory 
note"). By its terms, the promissory note became due and payable in full on August 1, 
2016. The promissory note contained an acceleration clause, which provided as follows: 

“If default be made in the payment of any installment . . . and if the default is not 
made good prior to the due date of the next such installment, the entire principal 
sum and accrued interest shall at once become due and payable without notice at 
the option of the holder . . . . Failure to exercise this option shall not constitute a 
waiver of the right to exercise the same in the event of any subsequent default.” 

The promissory note later was assigned to RBS Citizens. The debtor filed a voluntary 
petition seeking relief under chapter 13 of the Bankruptcy Code on June 8, 2012. RBS 
Citizens filed a proof of claim, which was subsequently amended on August 2, 2013, in 
the amount of $12,805.54 and consisted of outstanding principal and interest of 
$11,447.54, an escrow advance of $1,332.78, and accumulated late fees of $25.22. The 
claim is evidenced by the promissory note and is fully secured by the deed of trust. 
Although the date of the final payment due under the promissory note was August 1, 
2016, the promissory note was accelerated and became fully due and payable on May 1, 
2012, approximately one month prior to commencement of the debtor's case. 

The debtor's proposed chapter 13 plan, as modified by the trustee in his motion for 
confirmation (hereinafter "proposed plan"), provides for the payment of $800 per month 
for five months, followed by monthly payments of $810 for fifty-three months "or until 
all unsecured creditors have received an amount sufficient to satisfy the requirements of 
Section 1325(a)(4) or Section 1325(b)(1)(B), whichever is greater." The proposed plan 
treated RBS Citizens' claim as fully secured by the real property and proposes to pay it in 
full over fifty-eight months with interest accruing at 5.25% per annum. As a result, the 
estimated monthly payment with respect to RBS Citizens' claim is $226.02. 

RBS Citizens filed an objection, asserting that the proposed plan cannot be confirmed 
because it violates Section 1322(b)(2) by modifying the interest rate on its claim.  

The bankruptcy court held RBS’ objection was overruled and the trustee's motion for 
confirmation was allowed. The Court held that the facts of the case compelled application 
of Section 1322 (c)(2) and allowed debtor to restructure the interest rate on the creditor's 
claim. The promissory note and deed of trust forming the basis of the creditor's claim 
would mature on August 1, 2016, which was prior to the due date of the final payment 
under the 58-month plan, and the plan proposed to pay the present value of the creditor's 
claim, $11,555.70, in 58 equal monthly installments of $226.02 the court maintained that 
because the requirements of 11 USC Section 1325(a)(5)(B) were satisfied and the note 
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matured prior to the date of the last scheduled payment under the proposed plan, the 
interest rate was subject to modification pursuant to Section 1322 (c)(2). 

 
 
341 Checklist 
 
Please find attached a 341 check list of items which delay a conclusion of the 341 
meeting and confirmation of a case. The Chapter 13 office hopes council find the check 
list useful in expediting the 341 process. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

SAVE THE DATE 
 

18TH ANNUAL WHITE WILLIAMS SEMINAR 
APRIL 11, 2014 

HARTVILLE KITCHEN 
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Personal Financial Management Instructional Course 

 
Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing for 
bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional Course in order to 
earn a discharge of their case.  A discharge means a successful completion of the plan and creditors paid through the 
plan may not seek further payment from you.  This course is in addition to the Credit Counseling Course that you 
took to file your Chapter 13 case.  If you have already taken both courses you may disregard this notice.   
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction Course on 
Saturday, November 9th, 2013, at the Akron-Summit County Public Library, 60 S. High Street, Akron, Ohio 
44308. Pickup of course materials and seating for the class begins at 9:15 a.m. The course runs from 10:00 a.m. to  
12:00 p.m. A parking deck is located next to the library and parking is free.  You must register for the course and 
may do so by calling 330-475-7500, or by email to edclass@ch13akron.com.  PLEASE MAKE SURE TO 
LEAVE YOUR NAME AND CASE NUMBER WHEN CALLING TO MAKE YOUR RESERVATION.  
Space is limited so please make your reservation as soon as possible. The deadline to register for the class is 
November 8th, 2013.  A photo I.D. will be necessary in order to take the course. If you require a Sign Language 
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski.  Mr. Rucinski is 
a CPA and Attorney and serves as Trustee for the Chapter 13 Office.  For the past decade he has taught college 
courses and has been a frequent speaker at local and national seminars. 
 
This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy Court in 
Akron, Ohio.  The course is being offered without regard to an individual’s ability to pay.  There is no cost to 
individuals for taking the course sponsored by the Chapter 13 Office. 
 
You are not required to take this course through the Chapter 13 Office, but you must take a course which has 
been certified by the U.S. Department of Justice – U.S. Trustee Program.  The other course providers may charge 
you a fee.  The Chapter 13 Office in Akron does not pay or receive fees or other consideration for the referral of 
debtor students to or by the provider. 
 
Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of course 
completion.  This certificate must be filed with the U.S. Bankruptcy Court in Akron, Ohio in order to earn a 
discharge in your case. 
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Harchar v. United States (In re Harchar)

United States Court of Appeals for the Sixth Circuit

June 6, 2012, Argued; September 12, 2012, Decided; September 12, 2012, Filed

Nos. 10-4201/10-4419/10-4420

Reporter: 694 F.3d 639; 2012 U.S. App. LEXIS 19108; 2012 FED App. 0325P (6th Cir.); 2012-2 U.S. Tax Cas. (CCH)
P50,563; 110 A.F.T.R.2d (RIA) 5892; Bankr. L. Rep. (CCH) P82,341; 68 Collier Bankr. Cas. 2d (MB) 219; 2012 WL
3968162

In re: ANDREA LYNNE HARCHAR, Debtor.ANDREA
LYNNE HARCHAR, aka Andrea Peticca, Appellant/Cross
-Appellee, v. UNITED STATES OF AMERICA, Appellee/
Cross-Appellant.

Subsequent History: Rehearing denied by, Rehearing, en
banc, denied by Harchar v. United States (In re Harchar),
2012 U.S. App. LEXIS 23991 (6th Cir., Oct. 18, 2012)

Prior History: ; 2012 FED App. 0325P (6th Cir.),
***Cir.) [**1] Appeal from the United States District
Court for the Northern Districts of Ohio at Cleveland and
at Toledo. Nos. 1:06-cv-2927; 3:09-cv-436—Jack Zou-
hary, District Judge.
Harchar v. United States, 435 B.R. 480, 2010 U.S. Dist.
LEXIS 84658 (N.D. Ohio, 2010)
United States v. Harchar, 331 B.R. 720, 2005 U.S. Dist.
LEXIS 21594 (N.D. Ohio, 2005)
United States v. Harchar, 371 B.R. 254, 2007 U.S. Dist.
LEXIS 41180 (N.D. Ohio, 2007)

Core Terms

refund, bankruptcy court, confirm, property of the estate,
district court, automatic stay, tax refund, exercise
control, freeze, sovereign immunity, alleged violation,
pre-petition, modify, setoff, motion to dismiss,
occurrence, manual, summary judgment, counterclaim,
automatic, emotional distress damages, grant of
summary judgment, cross-appeal, turnover, waive

Case Summary

Procedural Posture
Appellant debtor appealed the U.S. District Court for the
Northern District of Ohio’s order affirming the bank-
ruptcy court’s summary judgment to appellee U.S. on a
claim that the IRS violated the automatic stay under 11
U.S.C.S. § 362(a)(3), (6). She also appealed the dis-
missal of her claims of violations of the Chapter 13 plan
and due process under the Fifth Amendment.

Overview
The confirmed plan did not prohibit the IRS from halt-
ing automatic payment and manually processing the debt-
or’s refund, to give it time to consider its rights and re-
sponsibilities with regard to the bankruptcy, and seeking
modification of the plan under 11 U.S.C.S. § 1329.
Thus, there was also no plan-violation claim under 11
U.S.C.S. § 1327, which did not provide a damages claim.
Section 362(b)(26)’s setoff exception did not preclude
such manual processing. Since the refund was not due be-
fore the modification was sought, the IRS could not
have exercised control over it by failing to turn it over;
a § 362(a)(3) claim failed. The only contact between the
debtor and the IRS were phone calls initiated by the
debtor, thus, § 362(a)(6) was not violated. Because the
IRS’s ″proof of claims″ related to the 1993, 1994, 1995,
and 1997 returns, while the debtor’s due process claim
stemmed from the IRS’s manual processing of a 1999 re-
turn, the due process claim did not arise out of the
same transaction or occurrence as the IRS’s earlier claims.
Accordingly, the IRS did not waive its sovereign immu-
nity pursuant to 11 U.S.C.S. § 106(b), and the due pro-
cess claim was correctly dismissed.

Outcome
The judgment of the district court was affirmed.
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Civil Procedure > Appeals > Appellate Briefs
Civil Procedure > Appeals > Reviewability of Lower Court Deci-
sions > Preservation for Review

HN1 Issues adverted to in a perfunctory manner, unac-
companied by some effort at developed argumentation, are
deemed waived. It is not sufficient for a party to men-
tion a possible argument in the most skeletal way, leav-
ing the appellate court to put flesh on its bones.

Bankruptcy Law > Procedural Matters > Adversary Proceed-
ings > Causes of Action
Civil Procedure > ... > Defenses, Demurrers & Objec-
tions > Motions to Dismiss > Failure to State Claim
Civil Procedure > ... > Pleadings > Complaints > Requirements for
Complaint
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HN2 In order to survive a Fed. R. Civ. P. 12(b)(6) mo-
tion to dismiss, a complaint need contain only enough
facts to state a claim to relief that is plausible on its
face. Fed. R. Bankr. P. 7012(b). A claim has facial plau-
sibility when the plaintiff pleads factual content that al-
lows the court to draw the reasonable inference that the de-
fendant is liable for the misconduct alleged.

Civil Procedure > ... > Defenses, Demurrers & Objec-
tions > Motions to Dismiss > Failure to State Claim
Civil Procedure > Appeals > Standards of Review > General Over-
view

HN3 An appellate court may affirm the district court’s dis-
missal of a plaintiff’s claim on any preserved ground, in-
cluding a ground not relied upon by the district
court.

Bankruptcy Law > ... > Plans > Plan Confirmation > Effects of Con-
firmation

HN4 See 11 U.S.C.S. § 1327.

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Modification

HN5 See 11 U.S.C.S. § 1329.

Bankruptcy Law > ... > Plans > Plan Confirmation > Effects of Con-
firmation

HN6 11 U.S.C.S. § 1327 — the statutory provision declar-
ing that confirmation plans are ″binding″ — does not
contain an express cause of action for damages.

Bankruptcy Law > Case Administration > Bankruptcy Court Pow-
ers
Bankruptcy Law > ... > Plans > Plan Confirmation > Effects of Con-
firmation

HN7 Absent a private right of action for damages, an al-
leged violation of 11 U.S.C.S. § 1327 might be en-
forced under 11 U.S.C.S. § 105, which provides the bank-
ruptcy courts with authority to exercise their equitable
powers where necessary or appropriate to implement an-
other Bankruptcy Code provision. And some courts
have held that § 105 does authorize bankruptcy courts to
award damages. But the United States Court of Ap-
peals for the Sixth Circuit has held to the contrary.

Bankruptcy Law > Claims > Setoffs
Bankruptcy Law > ... > Types of Claims > Unsecured Priority
Claims > Prepetition Customs Duties & Taxes

HN8 In 2005, Congress enacted 11 U.S.C.S. § 362(b)(26),
which granted the IRS limited authority to setoff pre-
petition refunds against pre-petition tax obligations.

Civil Procedure > Appeals > Summary Judgment Re-
view > Standards of Review
Civil Procedure > Appeals > Standards of Review > De Novo Re-
view

HN9 An appellate court reviews the grant of summary

judgment de novo.

Bankruptcy Law > ... > Automatic Stay > Scope of Stay > General
Overview

HN10 11 U.S.C.S. § 362(a)(3) provides that the filing of
an application for bankruptcy stays any act to obtain pos-
session of property of the estate or of property from the es-
tate or to exercise control over property of the estate.
11 U.S.C.S. § 362(a)(3). The addition of the ″or to exer-
cise control over property of the estate″ language hints
that this kind of ″control″ might be a broadening of the
concept of possession or that § 362(a)(3) applies to
property of the estate that was not in the possession of
the debtor. But the analysis is flexible, not technical, and
varies with the facts of each case.

Bankruptcy Law > ... > Automatic Stay > Scope of Stay > Setoffs
Contracts Law > ... > Negotiable Instruments > Enforce-
ment > Setoffs

HN11 A setoff is an intentional taking of funds to sat-
isfy a mutual debt.

Bankruptcy Law > ... > Contents of Estate > Property Recovered
by Trustee > Noncustodial Turnovers

HN12 A turnover request for a tax refund is covered by
11 U.S.C.S. § 542(b), not § 542(a).

Bankruptcy Law > ... > Contents of Estate > Property Recovered
by Trustee > Noncustodial Turnovers

HN13 See 11 U.S.C.S. § 542(b).

Bankruptcy Law > Estate Property > Contents of Estate
Civil Procedure > Preliminary Considerations > Federal & State In-
terrelationships > Erie Doctrine

HN14 Whether a party has an interest in property and
the extent of that interest is determined by applicable non-
bankruptcy law.

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN15 Tax refunds for Chapter 13 debtors are consid-
ered income. And in a Chapter 13 bankruptcy, a debtor
is required to devote all of her ″disposable income″ to her
plan of reorganization. 11 U.S.C.S. § 1325(b).

Bankruptcy Law > ... > Automatic Stay > Scope of Stay > General
Overview

HN16 A course of conduct violates 11 U.S.C.S. §
362(a)(6) if it (1) could reasonably be expected to have
a significant impact on the debtor’s determination as to
whether to repay, and (2) is contrary to what a reason-
able person would consider to be fair under the circum-
stances.

Administrative Law > Sovereign Immunity
Civil Procedure > ... > Defenses, Demurrers & Objec-

Page 2 of 9

694 F.3d 639, *639; 2012 U.S. App. LEXIS 19108, **1; 2012 FED App. 0325P (6th Cir.), ***Cir.)

Joseph Ferrive



tions > Affirmative Defenses > Immunity
Governments > Federal Government > Claims By & Against
Governments > Legislation > Interpretation

HN17 It is well-settled that the United States , as sover-
eign, is immune from suit, save as it consents to be
sued, and the terms of its consent to be sued in any court
define that court’s jurisdiction to entertain the suit. Al-
though a waiver of sovereign immunity cannot be im-
plied but must be unequivocally expressed, courts
must not adopt a ″crabbed construction″ of statutory lan-
guage or demand that Congress use a ″ritualistic for-
mula″ to relinquish sovereign immunity.

Civil Procedure > Appeals > Reviewability of Lower Court Deci-
sions > Preservation for Review

HN20 An appellate court will not consider arguments
raised for the first time on appeal unless the appellate
court’s failure to consider the issue will result in a plain
miscarriage of justice.

Tax Law > Federal Tax Administration & Procedures > Taxpayer
Bill of Rights

HN21 I.R.C. § 7433(a) does not apply in the absence of
an Internal Revenue Code violation. I.R.C. § 7433(a).

Bankruptcy Law > Claims > Types of Claims > Governmental Enti-
ties
Bankruptcy Law > Procedural Matters > Jurisdiction > Sovereign Im-
munity
Bankruptcy Law > Taxation > Tax Amounts & Legality

HN18 See 11 U.S.C.S. § 106(b).

Bankruptcy Law > Claims > Types of Claims > Governmental Enti-
ties
Bankruptcy Law > Procedural Matters > Jurisdiction > Sovereign Im-
munity
Civil Procedure > Pleading & Practice > Pleadings > Rule Applica-
tion & Interpretation
Governments > Federal Government > Claims By & Against
Governments > Legislation > Interpretation

HN19 11 U.S.C.S. § 106(b) means, in practice, that
when the government files a proof of claim against the
debtor, the debtor may bring a counterclaim against the
government if (1) the property that the debtor claims
is the property of the estate, and (2) the debtor’s claim
arises out of the same transaction or occurrence as the gov-
ernment’s claim. Because this ″same transaction″ lan-
guage was borrowed from Fed. R. Civ. P. 13, courts may
rely on Rule 13 jurisprudence in interpreting § 106(b).

Civil Procedure > ... > Pleadings > Counterclaims > Compulsory
Counterclaims

HN22 Courts applying Fed. R. Civ. P. 13 have asked
whether there is a logical relationship between the two
claims; whether the issues of fact and law are largely the

same; whether res judicata would bar a subsequent suit
on the counterclaim; and whether substantially the same
evidence would support both the claim and counter-
claim.

Counsel: ARGUED: Thomas C. Loepp, MAISTROS &
LOEPP LTD., Stow, Ohio, for Appellant/Cross-
Appellee.

Ivan C. Dale, UNITED STATES DEPARTMENT OF JUS-
TICE, Washington, D.C., for Appellee/Cross-
Appellant.

ON BRIEF: Thomas C. Loepp, MAISTROS & LOEPP
LTD., Stow, Ohio, Susan M. Gray, Rocky River, Ohio, for
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Ivan C. Dale, Bruce R. Ellisen, UNITED STATES DE-
PARTMENT OF JUSTICE, Washington, D.C., for Appel-
lee/Cross-Appellant.

Judges: Before: BATCHELDER, Chief Judge; GRIF-
FIN, Circuit Judge; COHN, District Judge.*

Opinion by: GRIFFIN

Opinion

[*641] [***2] GRIFFIN, Circuit Judge. Andrea Har-
char appeals the district court’s order of August 18, 2010,
which affirmed the bankruptcy court’s grant of sum-
mary judgment in favor of the United States on her claim
that the IRS violated the automatic stay issued pursuant
to the Harchars’ Chapter 13 bankruptcy, as well as the
bankruptcy court’s dismissal of her claims that the
United States violated the bankruptcy [**2] plan and
her rights under the Fifth Amendment’s due process
clause. See Harchar v. United States, 435 B.R. 480 (N.D.
Ohio 2010). Harchar also appeals the district court’s or-
der of September 27, 2005, which reversed the bank-
ruptcy court’s decision allowing her to amend her com-
plaint to add a claim for emotional distress damages based
on the government’s [*642] alleged violations of the au-
tomatic stay. United States v. Harchar, 331 B.R. 720
(N.D. Ohio 2005). The government filed a cross-appeal
of the district court’s order of June 6, 2007, see United
States v. Harchar, 371 B.R. 254 (N.D. Ohio 2007),
with the stated purpose of preserving certain legal argu-
ments regarding Harchar’s stay-violation claims, but
has since moved to dismiss that appeal. For the reasons
set forth below, we affirm the judgment of the district
court and grant the government’s motion to dismiss.

I.

* The Honorable Avern Cohn, Senior United States District Judge for the Eastern District of Michigan, sitting by designation.
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On May 1, 1998, appellant Andrea Harchar and her then
-husband Kenneth Harchar filed a petition for relief un-
der Chapter 13 of the United States Bankruptcy Code. Ap-
pellee United States of America was a creditor in the
case because of a pre-petition tax arrearage owed by the
Harchars. In August 1998, the plan of reorganization
proposed [**3] by the Harchars was confirmed by the
bankruptcy court. The plan required that the Harchars pay
in full priority tax claims held by the government and
to pay 5 cents on the dollar over 43 months for unse-
cured, nonpriority claims held by the government and
similarly-situated creditors.

[***3] On June 12, 2000, the Harchars filed (and, on Au-
gust 10, 2000, eventually served) an adversary proceed-
ing against the government, alleging injury caused by
the government’s practice of ″freezing″ computer-auto-
mated refunding of tax overpayments to Chapter 13 debt-
ors and the government’s refusal to issue a refund for
their 1999 return until after the bankruptcy court re-
solved its April 27, 2000, motion to modify the Chapter 13
plan to include the refund in plan funding. Harchar
also opposed the government’s motion to modify in the
bankruptcy court, explaining that since the confirmation of
the plan, she had separated from her husband, her hus-
band was no longer employed, and the 1999 refund claim
was now needed for essential living expenses. At a hear-
ing on June 13, 2000, the bankruptcy court directed
the Harchars to file amended schedules to support their
contentions. When they did so, the IRS withdrew [**4] its
motion and issued the refund with interest.

The Harchars were granted leave to amend their com-
plaint multiple times. In their third and final amended
complaint,1 they alleged that the IRS’s freeze of auto-
matic processing and delayed payment of the refund con-
stituted a willful violation of the automatic stay under sec-
tion 362(a)(3) and (6) of the Bankruptcy Code, entitling
them to actual damages under section 362(h).2 They
also alleged violations of due process, section 525(a) of
the Bankruptcy Code, and the plan confirmation order,
and sought injunctive and declaratory relief on behalf of
all Chapter 13 debtors to prevent the IRS from ″freez-
ing″ the automatic processing of refunds.

The Harchars also sought leave to amend their com-
plaint to seek damages for emotional distress as a result
of the government’s alleged violation of [**5] the au-
tomatic stay. The bankruptcy court granted their motion,
but the district court reversed on appeal. United States
v. Harchar, 331 B.R. 720 (N.D. Ohio 2005). It held that
because ″actual damages″ in section 362(h) did not in-
clude damages for emotional [*643] distress, the gov-
ernment had not waived its sovereign immunity as to

damages for emotional distress. [***4] Id. at 725-33.
The district court therefore denied the Harchars’ motion
for leave to amend as futile. Id. at 733.

The government moved to dismiss the Harchars’ com-
plaint under Federal Civil Rule 12(b)(1) and (6), arguing
that the Harchars’ claims failed as a matter of law. The
bankruptcy court granted the government’s motion as to
the alleged violations of due process, section 525, and
the bankruptcy plan, as well as the Harchars’ associated
requests for declaratory and injunctive relief, but de-
nied the government’s motion as to the alleged violation
of the automatic stay. In re Harchar, No. 98-13277,
2006 Bankr. LEXIS 3033, 2006 WL 3196846 (Bankr.
N.D. Ohio Oct. 4, 2006). The government was given leave
to appeal the partial denial of its motion to dismiss.
The district court affirmed. United States v. Harchar,
371 B.R. 254 (N.D. Ohio 2007).

Thereafter, the [**6] parties filed cross-motions for sum-
mary judgment on the Harchars’ stay-violation claims.
The bankruptcy court granted the government’s motion for
summary judgment and denied the Harchars’ motion.
Harchar v. United States (In re Harchar), 393 B.R. 160
(Bankr. N.D. Ohio 2008). It concluded that the IRS
had not violated the automatic stay by manually process-
ing the Harchars’ tax refund or by withholding the re-
fund while the government petitioned the bankruptcy court
for modification of the confirmed Chapter 13 plan. Id.
at 176, 183. The court eventually dismissed Kenneth Har-
char’s claims for failure to prosecute. Andrea appealed.

The district court affirmed in all respects. Adopting the
bankruptcy court’s analysis, it held that the govern-
ment was entitled to summary judgment on Harchar’s stay
-violation claims. The district court further held that Har-
char’s due-process claim was barred by sovereign
immunity and was, in any event, without merit because
she had the right to a refund suit under 26 U.S.C. § 7422.
And it found that Harchar’s plan-violation claim failed
because she did not identify any provision of the plan that
had been violated. The parties timely appeal the district
court’s [**7] judgment.

[***5] II.

Harchar challenges the dismissal of her plan-violation
and due process claims, the grant of summary judgment
to the IRS on her stay-violation claim, and the denial
of her motion to amend the complaint to add a claim for
emotional distress damages for violation of the auto-

1 The Harchars also later amended their complaint to add claims concerning their year 2000 tax refund, but those claims were
voluntarily dismissed and are not at issue in this appeal.

2 The amendments to the Bankruptcy Code in 2005 renumbered Section 362 to 362(k)(1). We use the pre-amendment number-
ing to be consistent with the other opinions filed in this case.
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matic stay.3 The government cross-appealed an earlier or-
der of the district court in order to preserve its argu-
ment that the refund was not property of the estate, but
now seeks to have its cross-appeal dismissed. We ad-
dress each of the issues in turn.

A. Plan Violation

Harchar first contends that the district court erroneously
affirmed the bankruptcy [*644] court’s Rule 12(b)(6)
dismissal of her claim that the IRS violated the terms of
the debtors’ confirmed bankruptcy plan on the basis
that she failed to identify any provision of the plan that
was violated by the government. We review the dis-
missal of this claim de novo. Hughes v. Sanders, 469
F.3d 475, 477 (6th Cir. 2006). HN2 In order to survive
a Rule 12(b)(6) motion to dismiss, a complaint need con-
tain ″only enough facts to state a claim to relief that is
plausible on its face.″ Bell Atl. Corp. v. Twombly, 550 U.S.
544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007);
see Bankruptcy Rule 7012(b). ″A claim has facial plausi-
bility when the plaintiff pleads factual content that al-
lows the court to draw the reasonable inference that the de-
fendant is liable for the misconduct alleged.″ Ashcroft
v. Iqbal, 556 U.S. 662, 677, 129 S. Ct. 1937, 173 L. Ed.
2d 868 (2009). HN3 We may affirm the district court’s
dismissal of a plaintiff’s claim on any preserved ground,
including a ground not relied upon by the district
court. Hensley Mfg. v. ProPride, Inc., 579 F.3d 603, 609
(6th Cir. 2009).

Section 1327 of the Bankruptcy Code states that
[**9] HN4 ″[t]he provisions of a confirmed plan bind

the debtor and each creditor″ and that ″[e]xcept as other-
wise provided in the [***6] plan or the order confirm-
ing the plan, the confirmation of a plan vests all of
the property of the estate in the debtor.″ 11 U.S.C. § 1327.
The confirmed plan in this case provides that ″[c]redi-
tors holding unsecured claims shall be paid 5% of the
amount owing on a pro-rata basis″; and the plan confir-
mation order likewise indicates that the IRS will be
paid in regular monthly payments over the life of the
plan. Contrary to Harchar’s contention, nothing in these
provisions prohibits the IRS from manually processing
her refund. This is not a case where the IRS sought to uni-
laterally vary the plan’s payment terms; it is a case
where the IRS halted automatic payment of the refund

to consider its rights and responsibilities with regard to
the Harchars’ bankruptcy, and then filed a motion for re-
lief in the bankruptcy court, as it was expressly permit-
ted to do. 11 U.S.C. § 1329 (HN5 ″At any time after con-
firmation of the plan but before the completion of
payments under such plan, the plan may be modified,
upon request of the debtor, the trustee, or the holder of
an allowed [**10] unsecured claim, to--(1) increase or re-
duce the amount of payments on claims of a particular
class provided for by the plan[.]″). Harchar has not stated
a viable plan-violation claim.4

Even if Harchar had sufficiently alleged a violation of
the plan, however, the district court correctly dismissed
her claim for damages because HN6 11 U.S.C. § 1327—
the statutory provision declaring that confirmation
plans are ″binding″—does not contain an express cause
of action for damages.5 It states that: ″[t]he provisions of
a confirmed plan bind the debtor and each creditor,
whether or not the claim of such creditor is provided for
by the plan, and whether or not such creditor has ob-
jected to, has accepted, or has rejected the plan″ and that
″[e]xcept [**11] as otherwise provided in the plan or
the order confirming the plan, the confirmation of a plan
vests all of the property of the estate [*645] in the
debtor.″ Id. at (a)-(b). See generally Myles v. Wells Fargo
Bank (In re Myles), 395 B.R. 599, 609 (Bankr. M.D.
La. 2008) (observing that the provision does not [***7]
provide a private right of action); Sims, et al. v. Capital
One Fin. Corp. (In re Sims), 278 B.R. 457, 473 (Bankr.
E.D. Tenn. 2002) (″To the extent that the plaintiffs are as-
serting a direct cause of action . . . for Capital One’s al-
leged violation of § 1327, the amended complaint fails
to state a claim upon which relief can be granted.″).

HN7 Absent a private right of action, an alleged viola-
tion of § 1327 might be enforced under 11 U.S.C. § 105,
which provides the bankruptcy courts with authority to
exercise their equitable powers where necessary or appro-
priate to implement another Bankruptcy Code provi-
sion. And some courts have held that § 105 does autho-
rize bankruptcy courts to award damages. See Nat’l
Indem. Co. v. Prioa (In re Proia), 35 B.R. 385, 388-89
(Bankr. D. R.I. 1983) [**12] (sanctioning a debtor for
fraud without finding him in contempt or establishing
the elements of a state law fraud claim); Mercantile Nat’l
Bank at Dallas v. Aerosmith Denton Corp. (In re Aeros-

3 Harchar mentions her claim for violation of section 525 and her requests for declaratory and injunctive relief in the summary
of the argument section in her initial brief on appeal, but does not make any argument regarding those issues in that brief or in
her responsive brief. The issues are therefore forfeited. See McPherson v. Kelsey, 125 F.3d 989, 995-96 (6th Cir. 1997) (explain-
ing that HN1 ″[i]ssues adverted to in a perfunctory manner, unaccompanied by some effort at developed argumentation, are deemed
waived. It is not sufficient for a party to mention a possible argument in the most skeletal way, leaving the court to . . . put
flesh on its bones.″) (citation [**8] and internal quotation marks omitted).

4 Harchar’s citation of United States v. Holden, 258 B.R. 323 (D.Vt. 2000) does not convince us otherwise. Although the dis-
trict court in that case did conclude that the IRS’s ″imposition of a V-freeze constituted contempt of the [debtors’] Chapter 13 Plan
Confirmation Order,″ id. at 325, the court did not discuss the provisions of the plan, explain how the V-Freeze violated any as-
pect of the confirmation order, or order relief on the basis of that finding.

5 Harchar does not claim that § 1327 contains an implied cause of action for damages, so we need not undertake that inquiry.
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mith Denton Corp.), 36 B.R. 116, 119 (Bankr. N.D. Tex.
1983) (awarding creditor a replacement lien for cash col-
lateral that debtor improperly spent). But we have held to
the contrary. See Pertuso v. Ford Motor Credit Co.,
233 F.3d 417, 423 (6th Cir. 2000); Kelvin v. Avon Print-
ing Co. (In re Matter of Kelvin Pub., Inc.), No. 94-
1999, 1995 U.S. App. LEXIS 36993, 1995 WL 734481,
at *4 (6th Cir. Dec. 11, 1995) (per curiam) (″[W]e do
not read § 105 as conferring on courts such broad reme-
dial powers.″). Accordingly, Harchar’s plan-violation
claim was properly dismissed.

B. Stay Violation

Harchar next argues that the district court erred in grant-
ing summary judgment in favor of the IRS on her
claim that the IRS violated section 362(a)(3) by ″freez-
ing″ the automatic processing of her tax refund and by
holding onto that refund while it petitioned the bank-
ruptcy court to modify the confirmed plan and have the re-
fund turned over to the trustee. She notes that HN8 in
2005 Congress enacted Bankruptcy Code section
362(b)(26), which granted [**13] the IRS limited author-
ity to setoff pre-petition refunds against pre-petition tax
obligations, and reasons that that provision would be un-
necessary if the IRS had broad authority to ″freeze″ post
-petition tax refunds. She also directs us to Thompson v.
General Motors Acceptance Corp., LLC, 566 F. 3d 699
(7th Cir. 2009), in which the defendant was held to have
violated the automatic stay by refusing to return,
[***8] post-petition, a vehicle that was lawfully repos-

sessed pre-petition, and TranSouth Fin. Corp. v. Sha-
ron (In re Sharon), 234 B.R. 676 (B.A.P. 6th Cir. 1999),
in which the court found that a creditor, who had le-
gally repossessed a debtor’s car pre-petition, was under
an affirmative duty pursuant to section 362(a)(3) to re-
turn the car once a proper demand for the property’s re-
turn was made.6

[*646] HN9 We review the grant of summary judg-
ment in favor of the IRS de novo. Superior Bank, FSB
v. Boyd (In re Lewis), 398 F.3d 735, 746 (6th Cir. 2005).
HN10 Section 362(a)(3) provides that the filing of an ap-
plication for bankruptcy stays: ″any act to obtain posses-
sion of property of the estate or of property from the es-

tate or to exercise control over property of the estate.″
11 U.S.C. § 362(a)(3). This provision previously cov-
ered only ″any act to obtain possession of property of or
from the estate,″ but, in 1984, Congress added the
phrase ″or to exercise control over property of the es-
tate.″ In re Javens, 107 F.3d 359, 368 (6th Cir. 1997). The
addition of this language, as we have noted, ″hints . . .
. that this kind of ’control’ might be a broadening of the
concept of possession″ or that ″(a)(3) applie[s] to prop-
erty of the estate that was not in the possession of the
debtor.″ Id. But the analysis is flexible, not technical,
and varies with the facts of each case. See, e.g., In re Bur-
row, 36 B.R. 960, 963 (Bankr. D. Utah 1984) (empha-
sis [**16] added) (holding that the IRS freeze resulted in
a stay violation because it ″delayed the payment of debt-
ors’ tax refund far beyond the time when it normally
would have been paid.″); In re Price, 134 B.R. 313, 319
(Bankr. N.D. Ill. 1991) (holding that a delay by the
IRS in processing a tax refund did not give rise to a stay
violation because [***9] the only evidence ″affirms
that the manual processing of the Debtors’ tax returns is
done by the IRS to avoid an automatic setoff which
the computer system would otherwise effectuate″).

Harchar’s contention that the grant of a right to setoff un-
der section 362(b)(26) would be unnecessary if the IRS
could ″freeze″ refunds of debtors without violating sec-
tion 362(a)(3) is without merit. HN11 A setoff is an in-
tentional taking of funds to satisfy a mutual debt; the IRS’s
so-called ″freeze″ is nothing more than the manual pro-
cessing of a debtor’s refund claim to allow the IRS to de-
cide whether to file a motion to modify a debtor’s
plan, check whether the debtor has defaulted on a plan
and preserve its pre-petition right of setoff, or determine
if it needs to send the tax refund to the trustee rather
than the debtor, among other things. Congress’s excep-
tion [**17] for setoffs does not logically preclude such
manual processing. Nor are Harchar’s citations to
Thompson and In re Sharon availing. Those cases ad-
dressed the turnover of tangible property pursuant to 11
U.S.C. § 542(a), while the property in this case is a debt
subject to turnover under 11 U.S.C. § 542(b). See In re
Calvin, 329 B.R. 589, 601 (Bankr. S.D. Tex. 2005) (when
a debt is at issue, § 542(b), being a more specific stat-
ute, applies over § 542(a)); see also In re Bourne, 262 B.R.

6 Harchar also makes three other arguments, but none of them deserves extended review. First, Harchar asserts that Judge
Gaughan’s decision affirming the bankruptcy court’s denial of the IRS’s motion to dismiss already decided that, as a matter of
law, the IRS violated section 362(a)(3). Judge Gaughan merely found, however, that the bankruptcy court properly denied the IRS’s
motion to dismiss; [**14] her decision in no way barred Judge Speer’s later determination that the IRS was entitled to sum-
mary judgment on the stay-violation claims. Second, Harchar claims that the district court impermissibly legislated by excepting
the IRS from section 362(a)(3) when that provision states that it applies to ″all entities,″ including the IRS. But the district court never
held or even suggested that the IRS, as an entity, was not subject to section 363(a)(3). Third, Harchar asserts that the district
court, adopting the bankruptcy court’s analysis, improperly concluded that the IRS faced a Hobson’s Choice because it could ei-
ther ″implement the V-Freeze and be found on that basis, alone, to have violated the stay; or, do not implement the V-Freeze
and hope that its automated system will not commit a violation of the stay such as by sending collection notices to a debtor or
by taking off set on a pre-petition tax liability,″ when the IRS was not limited to freeze or not to freeze options. The bankruptcy
court expressly acknowledged, however, that the IRS could adjust the freeze code to permit automated issuance of post-petition re-
funds while still preventing violations of the automatic stay through [**15] things like automatic issuance of a collection no-
tice. It simply held that the IRS was not required to fully automate the refund process for bankrupt claimants.
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745, 756 (Bankr. E.D. Tenn. 2001) (HN12 turnover re-
quest for tax refund covered by § 542(b), not § 542(a)).
The difference matters.

Section 542(b) provides that HN13 ″an entity that owes
a debt that is property of [*647] the estate and that
is matured, payable on demand, or payable on order, shall
pay such debt to, or on the order of, the trustee, except
to the extent that such debt may be offset under section
553 of this title against a claim against the debtor.″ Id.
HN14 Whether a party has an interest in property and the
extent of that interest is determined by applicable non-
bankruptcy law. See Butner v. United States, 440 U.S. 48,
54-55, 99 S. Ct. 914, 59 L. Ed. 2d 136 (1979). Here, Har-
char’s refund was not ″matured, payable on demand,
or payable on order″ [**18] until at least May 30, 2000,
when she became entitled to interest on her refund pur-
suant to the tax code. See 26 U.S.C. § 6611(e)(1).7 Inas-
much as the refund was not due before the [***10]
IRS moved to modify the plan, the IRS could not have ex-
ercised control over it by failing to turn it over. More-
over, the evidence in this case shows that the delay was
due to processing time, not any attempt by the IRS to
exercise control over the refund. When asked by Har-
char’s counsel if there was ″any reason for the time be-
tween 3/15 and 4/21,″ Robert Butts, an IRS advisor
who worked on the Harchars’ refund, answered: ″Just nor-
mal business processing, other case loads[.]″ Cf. In re
Burrow, 36 B.R. 960, 962 (Bankr. Utah 1984) (finding that
an unexplained six-month delay before the filing of a mo-
tion for relief in the bankruptcy court was an exercise
of control by the IRS).

Harchar contends that Butts’s use of the word ″taking″

in his notes memorializing a phone call with her, and her
testimony that Butts told her that she ″did not deserve″

the [**19] refund, show that the IRS exercised ″con-
trol″ over her refund. As the bankruptcy court noted,
however, to equate the use of the word ″taking″ with an
act to exercise control of estate property belies its con-
text, since the log entry was simply a notation used by
Butts to provide a summary of what occurred during
his telephone conversion with Harchar. Butts’s alleged
statement that Harchar ″did not deserve″ her refund also
does not show that the IRS exercised control over her re-
fund because it could only be reasonably construed as a
″blurt of the tongue.″ Harchar, 393 B.R. at 180. Fur-
thermore, by the time these events took place on or after
May 2, 2000, Butts had already referred the matter to
counsel to file a motion for modification of the plan on
April 21, 2000, and counsel had already filed such a mo-
tion on April 27, 2000. The evidence supports only one
reasonable inference: the IRS was seeking through the
bankruptcy court to turn over the refund to the trustee
for the benefit of all of the Harchars’ unsecured credi-
tors. Accordingly, we hold that the IRS did not ″control″

the refund by taking a little over a month to manually pro-
cess the claim.

Nor does the fact that the IRS failed [**20] to issue the re-
fund while its motion to modify the plan was pending
show that it exercised control over the Harchars’ refund
in violation of the automatic stay. HN15 Tax refunds
for Chapter 13 debtors are considered income. See Free-
man v. Schulman (In re Freeman), 86 F.3d 478, 481-82
(6th Cir. 1996). And in a Chapter 13 bankruptcy, a debtor
is required to devote all of her [***11] ″disposable in-
come″ to her plan of reorganization. 11 U.S.C. §
1325(b). Thus, as the district court explained, ″it does
not seem out of the ordinary that the IRS would want to
seek to modify the Debtors’ plan because . . . the
’plan provided for only a 5% dividend on the IRS’s un-
secured claim of $6,335 and the $4,303 overpayment,
if treated as disposable income and turned over to the
trustee, was large [*648] enough to increase that percent-
age substantially . . . .’″ Because there was a reason-
able basis for the IRS’s motion, and because the IRS is-
sued the refund immediately after it became clear that
its motion would not succeed, we hold that the IRS did
not exercise control over the refund by refusing to moot its
motion by issuing the refund sooner. Cf. In re Rivera,
345 B.R. 229, 235 (Bankr. E.D. Cal. 2005) (placing of an
[**21] administrative freeze on a pre-petition tax re-

fund owing to a Chapter 13 debtor, pending motion by
the IRS for relief from stay to exercise right of setoff, was
not violation of automatic stay).

Harchar also argues that the IRS violated the automatic
stay pursuant to section 362(a)(6) because its motion to
modify the plan was a ″smokescreen″ for its attempt to
coerce her into repaying, and because, by simply hold-
ing onto the refund, the IRS could have precipitated a
plan failure by depriving the Harchars of the funds needed
to make the plan payments, or at least have put itself
in a better position vis-a-vis other creditors had they oth-
erwise been unable to make those payments. We dis-
agree. HN16 ″[A] course of conduct violates § 362(a)(6)
if it (1) could reasonably be expected to have a signifi-
cant impact on the debtor’s determination as to whether to
repay, and (2) is contrary to what a reasonable person
would consider to be fair under the circumstances.″ Per-
tuso v. Ford Motor Credit Co., 233 F.3d 417, 423 (6th
Cir. 2000). There is no evidence of coercion here. In-
deed, as the bankruptcy court noted, the only contact be-
tween Harchar and the IRS were phone calls, which Har-
char initiated. [**22] Additionally, assuming that the
Harchars’ failure to immediately receive their refund
did affect their ability to make the payments required by
the bankruptcy plan, the IRS’s conduct could not rea-
sonably be expected to have had a significant impact on
their determination as to whether to repay because the
plan did not anticipate such a large refund, the pre-motion

7 The May 30, 2000, date assumes that the 45 days starts to run on April 15, when taxes are due, as the bankruptcy court
found. Harchar does not contend otherwise.
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-to-modify delay was minimal, and the Harchars never
moved the bankruptcy court for an order of [***12] im-
mediate turnover. The district court properly affirmed
the bankruptcy court’s grant of summary judgment in fa-
vor of the IRS.

Having found that the IRS did not violate section
362(a)(3) or section 362(a)(6), we need not address the
IRS’s arguments that the refund was not property of the es-
tate and that any stay violation was not willful or Har-
char’s contention that she was entitled to amend her com-
plaint to add a claim for emotional distress damages as
a result of the alleged stay violation.

C. Due Process

This brings us to Harchar’s argument that by freezing
her post-petition tax refund without notice and without
providing an opportunity to make a timely objection to the
seizure, the IRS violated her right to procedural due pro-
cess [**23] of law under the Fifth Amendment to the
United States Constitution. The bankruptcy court held that
it lacked subject-matter jurisdiction over this claim be-
cause the IRS was immune from suit, and the district court
affirmed. We review the claim de novo. Hollins v. Meth-
odist Healthcare, Inc., 474 F.3d 223, 225 (6th Cir.
2007).

HN17 It is well-settled that ″the United States, as sover-
eign, is immune from suit, save as it consents to be
sued . . . and the terms of its consent to be sued in any
court define that court’s jurisdiction to entertain the suit.″
United States v. Dalm, 494 U.S. 596, 608, 110 S. Ct.
1361, 108 L. Ed. 2d 548 (1990) (citation and internal quo-
tation marks omitted). Although ″[a] waiver of sover-
eign immunity cannot be implied but must be unequivo-
cally expressed,″ Selden Apartments v. U.S. Dep’t
[*649] of Hous. and Urban Dev., 785 F.2d 152, 156

(6th Cir. 1986) (citation and internal quotation marks omit-
ted), we must not adopt a ″crabbed construction″ of statu-
tory language or demand that Congress use a ″ritualis-
tic formula″ to relinquish sovereign immunity. Franchise
Tax Bd. v. U.S. Postal Serv., 467 U.S. 512, 521, 104 S.
Ct. 2549, 81 L. Ed. 2d 446 (1984).

[***13] Harchar argues that the IRS waived its immu-
nity pursuant to section 106(b) when it filed a proof
[**24] of claim in the bankruptcy case.8 Under section

106(b), HN18 ″[a] governmental unit that has filed a proof
of claim in the case is deemed to have waived sover-
eign immunity with respect to a claim against such gov-
ernmental unit that is property of the estate and that
arose out of the same transaction or occurrence out of

which the claim of such governmental unit arose.″ 11
U.S.C. § 106(b). HN19 This means, in practice, that ″when
the government files a proof of claim against the
debtor, the debtor may bring a counterclaim against the
government if (1) the property that the debtor claims is the
property of the estate, and (2) the debtor’s claim arises
out of the same transaction or occurrence as the govern-
ment’s claim.″ Gordon Sel-Way, Inc. v. United States
(In re Gordon Sel-Way, Inc.), 270 F.3d 280, 285 (6th Cir.
2001). Because this ″same transaction″ language was
borrowed from Rule 13 of the Federal Rules of Civil Pro-
cedure, we may rely on Rule 13 jurisprudence in inter-
preting section 106(b). Id. at 287.

The bankruptcy court found that Harchar’s claim did not
arise out of the same transaction or occurrence as any
of the government’s claims against the Harchars for back
taxes. It noted that HN22 courts applying Rule 13 have
asked whether there is a logical relationship between the
two claims; whether the issues of fact and law are
largely the same; whether res judicata would bar a subse-
quent suit on the counterclaim; and whether substan-
tially the same evidence would support both the claim
and counterclaim. Harchar v. United States (In re Har-
char), No. 98-13277, 2006 Bankr. LEXIS 3033, 2006 WL
3196846, at *4 (Bankr. N.D. Ohio, Oct. 4, 2006) (cit-
ing Brown v. United States (In re Rebel Coal Co.), 944
F.2d 320, 321-22 (6th Cir. 1991)). It then concluded that
because [**26] the IRS’s and Harchar’s claims are
″not connected in time,″ require ″consideration of differ-
ent law and evidence,″ and because Harchar’s due pro-
cess claim would not be barred by ″res [***14] judi-
cata,″ the claims did not arise out of the same transaction
or occurrence, and therefore the IRS had not waived sov-
ereign immunity under section 106(b). Id. The district
court determined that this analysis was ″correct.″ Har-
char v. United States, 435 B.R. 480, 488 (N.D. Ohio
2010). Upon review, we agree.

Harchar argues otherwise, citing our decision in In re Gor-
don Sel-Way, Inc. for the proposition that a transaction
″may comprehend a series of many occurrences, depend-
ing not so much upon the immediateness of their con-
nection as upon their logical relationship.″ 270 F.3d at 287
(quoting United States v. Southern Constr. Co., 293
F.2d 493, 500 (6th Cir. 1961), rev’d in part on other
grounds, 371 U.S. 57, 83 S. Ct. 108, 9 L. Ed. 2d 31 (1962)
(internal [*650] quotation marks omitted)). But in In
re Gordon Sel-Way, Inc. we found that ″there is clearly a
logical relationship between the claims, since they . . .
both proceed from Sel-Way’s tax liability for 1987 and
1989.″ Id. Here, in contrast, any logical relationship is far

8 Harchar also contends that the IRS was divested of immunity pursuant to 26 U.S.C. § 7433(a). However, Harchar never
raised this issue below, and HN20 we ″will not consider arguments raised for the [**25] first time on appeal unless our failure
to consider the issue will result in a plain miscarriage of justice.″ Hood v. Tenn. Student Assistance Corp. (In re Hood), 319 F.3d 755,
760 (6th Cir. 2003) (citation and internal quotation marks omitted). There could be no plain miscarriage of justice here because
HN21 section 7433(a) does not apply in the absence of a code violation, see 26 U.S.C. § 7433(a), and we have found none. We there-
fore do not address the claim.
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more attenuated [**27] because the IRS’s ″proof of
claims″ related to the Harchar’s 1993, 1994, 1995, and
1997 returns, while her due process claim stemmed from
the IRS’s manual processing of their 1999 return. We
hold that Harchar’s due process claim in this case does
not arise out of the same transaction or occurrence as the
IRS’s earlier claims. Accordingly, the IRS did not
waive its sovereign immunity pursuant to section 106(b),
and Harchar’s due process claim was correctly dis-
missed.

D. Cross-Appeal

The IRS has filed an unopposed motion to dismiss its cross
-appeal of the district court’s June 6, 2007, order, claim-
ing that it need not have filed the appeal in order to pre-
serve its argument that the refund was not property of the

estate. We agree and therefore grant the motion.

III.

For these reasons, we affirm the dismissal of Harchar’s
claims that the IRS violated the bankruptcy confirmed
plan and her constitutional right to due process; the
grant of summary judgment in favor of the government
on Harchar’s claim that the IRS willfully violated the au-
tomatic stay provisions of sections 362(a)(3) and
362(a)(6); and [***15] the denial of Harchar’s motion
to amend her complaint to add emotional distress dam-
ages for [**28] violation of the automatic stay as moot.
We also grant the IRS’s motion to dismiss its cross-
appeal.
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Case Summary

Procedural Posture
Plaintiff employee brought an Ohio public policy tort
claim against defendant employer, alleging retaliation for
reporting that her supervisor assaulted her. The United
States District Court for the Southern District of Ohio
granted the employer’s motion to dismiss after applying
judicial estoppel to bar the action. The employee ap-
pealed.

Overview
Judicial estoppel barred the employee’s claim because
the employee failed to disclose the potential claim in her
bankruptcy filings and she had a motive to conceal the
claim. Assuming that 60 months was the maximum repay-
ment period, the bankruptcy court still had options for
protecting the estate’s and creditors’ potential interest in
the retaliation claim. Only 41 days passed between her
termination and the final payment in her 60-month plan.

Had the employee notified the court of her potential
claim within the 41-day period, it could have modified
her Chapter 13 plan to grant creditors some percentage of
any future recovery. Because the employee never
amended her filings or otherwise disclosed the potential
claim, she deprived the bankruptcy trustee, court, and
creditors of any opportunity to consider possible op-
tions. The employee did not lack motive to conceal the
claim.

Outcome
The judgment of the district court was affirmed.
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Pleadings
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HN1 Appellate courts review de novo a judgment on
the pleadings under Fed. R. Civ. P. 12(c), construing the
complaint in the light most favorable to the plaintiff, ac-
cepting all of the complaint’s factual allegations as true,
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prove no set of facts in support of his claim that would en-
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Civil Procedure > ... > Preclusion of Judgments > Estop-
pel > Judicial Estoppel

HN4 Judicial estoppel seeks to preserve the integrity of
the courts, by generally preventing a party from prevail-
ing in one phase of a case on an argument and then re-
lying on a contradictory argument to prevail in another
phase. Though there are no inflexible prerequisites for
judicial estoppel, courts have applied the doctrine to bar
employment related claims not disclosed in prior bank-
ruptcy proceedings where (1) the debtor assumed a posi-
tion contrary to one she asserted under oath while in
bankruptcy; (2) the bankruptcy court adopted the con-
trary position either as a preliminary matter or as part of
a final disposition; and (3) the debtor’s omission did
not result from mistake or inadvertence.

Bankruptcy Law > Debtor Benefits & Duties > Debtor Duties

HN5 Bankruptcy debtors have an affirmative and ongo-
ing duty to disclose assets, including unliquidated liti-
gation interests. 11 U.S.C.S. §§ 521(a)(1), 541(a)(7).

Bankruptcy Law > Debtor Benefits & Duties > Debtor Duties

HN6 See 11 U.S.C.S. § 1322(b)(9).

Bankruptcy Law > Debtor Benefits & Duties > Debtor Duties

HN7 A court’s ″absence of bad faith″ inquiry focuses
on affirmative actions taken by the debtor to notify the
trustee or bankruptcy court of an omitted claim.
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Opinion by: COOK

Opinion

COOK, Circuit Judge. Rachelle Kimberlin appeals the
dismissal of her Ohio ″public policy tort″ claim alleging
retaliation for reporting that her Dollar General supervi-
sor assaulted her. She argues that the district court erred in
barring her suit on judicial estoppel grounds. Because
Kimberlin failed to disclose the potential claim in her
bankruptcy filings and she had a motive to conceal the re-
taliation claim, we AFFIRM.

I.

Kimberlin worked for nine years as a repack order filler
in a Dollar General distribution center until her termi-
nation on June 9, 2010. Dollar General attributes Kimber-
lin’s termination to her failure to reach production-
related targets. Kimberlin surmises that Dollar General
terminated her because nine months earlier, she and her
husband reported to the company’s corporate office
that supervisor Darryl [*2] Strouse ″berate[d]″ her and
″thr[e]w a stack of ’totes’″ at her while she stood in a mesh
-enclosed area. Kimberlin maintains that after reporting
the incident, she was ″singled out″ for ″adverse and dis-
criminatory″ treatment, including a ″humiliating″ level
of supervision and observation. Afterward, she was also
″disciplined at least five times, including for failures
to reach her production targets.″

Some five years before her termination, Kimberlin and
her husband filed a voluntary petition for Chapter 13 bank-
ruptcy. As part of the petition, they submitted a State-
ment of Financial Affairs, which required the listing of all
″suits and administrative proceedings to which the
debtor is or was a party within one year immediately pre-
ceding the filing of this bankruptcy case.″ The Kimber-
lins also submitted a schedule of personal property, which
required identifying ″contingent and unliquidated
claims of every nature″ and estimating values for each
claim. In July 2005, the bankruptcy court confirmed the
Kimberlins’ Chapter 13 plan, which required monthly
payments of $225 for up to five years, and would pay se-
cured creditors in full and unsecured creditors less than
3% of the amount owed. [*3] On July 20, 2010, the Kim-
berlins made their final plan payment. The bankruptcy
court discharged the case on September 7, 2010 and closed
it on November 24, 2010. Although Kimberlin was ter-
minated during the repayment period, she never amended
her schedules or filings to reflect a potential suit
against Dollar General.

Nearly a year after the bankruptcy case closed, Kimber-
lin filed the instant action in state court. Dollar Gen-
eral removed the case and moved for judgment on the
pleadings. The district court granted Dollar General’s mo-
tion after applying judicial estoppel to bar this action.
In a footnote, the court also held that Section 4113.52 of
the Ohio Revised Code preempted Kimberlin’s ″claims
for violation of public policy regarding workplace safety″

and that Kimberlin could not maintain a Section
4113.52 action because she filed her complaint outside
the 180-day statute of limitations and failed to allege that
she provided a written report to her employer.

II.

HN1 We review de novo a judgment on the pleadings un-
der Federal Rule of Civil Procedure 12(c), ″constru-
[ing] the complaint in the light most favorable to the plain-
tiff, accept[ing] all of the complaint’s factual allegations
as [*4] true, and determin[ing] whether the plaintiff un-
doubtedly can prove no set of facts in support of his claim
that would entitle him to relief.″ Ziegler v. IBP Hog
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Mkt., Inc., 249 F.3d 509, 511-12 (6th Cir. 2001). We
also give fresh review to the district court’s judicial es-
toppel finding. White v. Wyndham Vacation Ownership,
Inc., 617 F.3d 472, 476 (6th Cir. 2010).1

III.

A footnote in Dollar General’s brief suggests that Kim-
berlin lacks standing. HN2 Normally, a passing refer-
ence in a footnote is insufficient [*5] to preserve an ar-
gument on appeal. To the extent Article III standing is in
question, however, we must consider whether we have
subject matter jurisdiction. We do. Kimberlin’s garden-
variety employment claim satisfies the minimum consti-
tutional requirements of a concrete injury (she was
fired), causation (by Dollar General), and redress (money
damages). See Lujan v. Defenders of Wildlife, 504 U.S.
555, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). The stand-
ing problem here—whether a debtor or only a bank-
ruptcy trustee has the right to prosecute legal claims re-
lated to the bankruptcy estate—is better characterized
as a real-party-in-interest question governed by Rule 17.
See Auday v. Wet Seal Retail, 698 F.3d 902 (6th Cir.
2012); Dunmore v. United States, 358 F.3d 1107, 1112
(9th Cir. 2004); Barger v. City of Cartersville, 348 F.3d
1289, 1292 (11th Cir. 2003). But given that HN3 Rule 17
contains a built-in forfeiture clause, see United Health-
Care Corp. v. Am. Trade Ins. Co., 88 F.3d 563, 569 (8th
Cir. 1996), Dollar General has done itself no favors by
failing to develop this issue on appeal.

To countenance Dollar General’s two-sentence footnote
as properly raising a standing argument would require this
panel to resolve several [*6] thorny issues of bank-
ruptcy law, including an apparent conflict between two
code provisions, 11 U.S.C. §§ 1306 and 1327. That con-
flict has led courts down four different paths (each
with its own set of difficulties) for allocating property be-
tween the debtor and the trustee. See In re Jones, 657
F.3d 921, 927-28 (9th Cir. 2011); In re Waldron, 536 F.3d
1239, 1242-43 (11th Cir. 2008); In re Heath, 115 F.3d
521, 524 (7th Cir. 1997); Sec. Bank of Marshalltown, Iowa
v. Neiman, 1 F.3d 687, 690 (8th Cir. 1993); In re Petruc-
celli, 113 B.R. 5, 15 (Bankr. S.D. Cal. 1990); David
Gray Carlson, The Chapter 13 Estate and Its Discon-
tents, 17 Am. Bankr. Inst. L. Rev. 233 (2009). We de-
cline to resolve, without briefing, these difficult bank-
ruptcy issues. The better approach, we think, is to
bypass the Rule 17 aspect and resolve the judicial-
estoppel issue on the parties’ shared assumption that Kim-
berlin was obliged to disclose her employment claim to
the bankruptcy court.

IV.

The equitable doctrine of judicial estoppel bars Kimber-
lin’s action. HN4 Judicial estoppel seeks ″to preserve
’the integrity of the courts,’″ Browning v. Levy, 283 F.3d
761, 776 (6th Cir. 2002) (citation omitted), by ″gener-
ally prevent[ing] [*7] a party from prevailing in one phase
of a case on an argument and then relying on a contra-
dictory argument to prevail in another phase.″ New Hamp-
shire v. Maine, 532 U.S. 742, 749, 121 S. Ct. 1808,
149 L. Ed. 2d 968 (2001) (citation omitted). Though there
are no ″inflexible prerequisites″ for judicial estoppel,
id. at 751, we have applied the doctrine to bar employ-
ment related claims not disclosed in prior bankruptcy pro-
ceedings where (1) the debtor assumed a position con-
trary to one she asserted under oath while in bankruptcy;
(2) the bankruptcy court adopted the contrary position ei-
ther as a preliminary matter or as part of a final dispo-
sition; and (3) the debtor’s omission did not result from
mistake or inadvertence. See White, 617 F.3d at 478.
Applying judicial estoppel under these circumstances rec-
ognizes the importance of the HN5 bankruptcy debt-
or’s affirmative and ongoing duty to disclose assets, in-
cluding unliquidated litigation interests. See id. at 479 &
n.5; Burnes v. Pemco Aeroplex, Inc., 291 F.3d 1282
(11th Cir. 2002); In re Coastal Plains, Inc., 179 F.3d at 207
-08; see also 11 U.S.C. §§ 521(a)(1), 541(a)(7).

On appeal, Kimberlin challenges only the mistake-or-
inadvertence prong. On this point, we consider whether
[*8] ″(1) [the debtor] lacked knowledge of the factual ba-

sis of the undisclosed claims; (2) she had a motive for
concealment; and (3) the evidence indicates an absence of
bad faith.″ White, 617 F.3d at 478. Kimberlin disputes
motive and bad faith, arguing that insufficient time re-
mained in the payment plan for the bankruptcy estate or
her creditors to benefit from her disclosure. She empha-
sizes that 60 months is the maximum repayment period for
a Chapter 13 plan, and that modifications to a con-
firmed plan can only occur ″before the completion of pay-
ments under such plan.″ See 11 U.S.C. § 1329(a), (c).
Given that only 41 days passed between her termination
and the final payment in her 60-month plan, she ar-
gues it was not possible (practically) to ″liquidate her
claim and incorporate the proceeds into a modification of
her plan that would increase payments to creditors.″

We disagree. Assuming that 60 months is the maximum re-
payment period, see 11 U.S.C. §§ 1322(d), 1329(c), the
bankruptcy court still had options for protecting the es-
tate’s and creditors’ potential interest in the retaliation

1 In Lewis v. Weyerhaeuser, 141 F. App’x 420, 423-24 (6th Cir. 2005), we questioned the continuing viability of our de novo
standard for judicial estoppel, noting the Supreme Court’s characterization of the doctrine as an equitable remedy ″invoked by the
court at its discretion,″ New Hampshire v. Maine, 532 U.S. 742, 750, 121 S. Ct. 1808, 149 L. Ed. 2d 968 (2001) (citation omit-
ted), and recognizing that the ″majority of federal courts″ review for abuse of discretion. Yet, because the district court’s decision sur-
vived under either standard, we declined to resolve the matter. Lewis, 141 F. App’x at 424. The district court’s decision in this
case likewise withstands de novo review. Thus, we have no need to revisit the issue now.
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claim. Had Kimberlin notified the court of her potential
claim within the 41-day period, it could have
[*9] modified her Chapter 13 plan to grant creditors

some percentage of any future recovery. See id. §
1322(b)(9) (HN6 ″A Chapter 13 plan may ″provide for the
vesting of property of the estate, on confirmation of the
plan or at a later time, in the debtor or in any other en-
tity.″) (emphasis added). The court could also have con-
verted the Kimberlins’ Chapter 13 petition to Chapter 7 or
dismissed the petition ″for cause.″ See 11 U.S.C. §
1307(c) (identifying a nonexclusive list of ″causes″). Be-
cause Kimberlin never amended her filings or other-
wise disclosed the potential claim, she deprived the bank-
ruptcy trustee, court, and creditors of any opportunity
to consider possible options. Accordingly, we are not per-
suaded that Kimberlin lacked motive to conceal the
claim.

Kimberlin next argues that the record lacks evidence of
bad faith, relying on her sworn statement that ″[i]t was
never my intent to hide anything from the bankruptcy
court handling my and my husband’s chapter 13 case.″
Though we view the record in the light most favorable to
Kimberlin, HN7 this court’s ″absence of bad faith″ in-
quiry focuses on affirmative actions taken by the debtor
to notify the trustee or bankruptcy court of an omitted

[*10] claim. See Stephenson v. Malloy, 700 F.3d 265,
274 (6th Cir. 2012) (declining to apply judicial estoppel
where trustee’s affidavits acknowledging awareness of
suit presented a factual dispute regarding whether the
debtor’s omission was in bad faith); Eubanks v. CBSK Fin.
Grp., Inc. 385 F.3d 894, 895-97 (6th Cir. 2004) (same,
where evidence showed that debtor notified trustee of
claim, asked trustee to pursue the claim on behalf of
the estate, moved for a status conference on the claim,
and moved to substitute the trustee as plaintiff in the suit).
Kimberlin’s affidavit alleging unintentional omission
″pale[s] in comparison″ to the evidence of good faith pre-
sented in Stephenson and Eubanks. See Lewis v. Weyer-
haeuser Co., 141 F. App’x 420, 427 (6th Cir. 2005).

In light of her ongoing duty to disclose assets during bank-
ruptcy, we cannot say that the omission resulted from
mistake or inadvertence. See White, 617 F.3d at 480. Be-
cause judicial estoppel bars Kimberlin from pursuing
this action, we do not reach her arguments regarding
Ohio’s public policy tort.

V.

For the above reasons, we AFFIRM.
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Case Summary

Procedural Posture
Debtor’s Chapter 13 plan provided that title to certain
real property would be vested in the first mortgagee pur-
suant to 11 U.S.C.S. § 1322(b)(9). The standing trustee
objected.

Overview
The debtor jointly owned property that was subject to a
first and second mortgage. The property was apparently
subject to homeowners’ association fees. The debtor
had no equity in the property and both mortgages were se-
riously delinquent. To escape liability for association
fees, the debtor proposed that title be vested in the first
mortgagee pursuant to § 1322(b)(9). Neither mortgagee
objected. The court held that it was reasonable to infer
acceptance of the plan from the lack of an objection only
if the first mortgagee had received adequate notice of
the plan. The court held that the first mortgagee got proper
notice of the plan, and its failure to object meant that it
had accepted the plan, within the meaning of 11 U.S.C.S.
§ 1325(a)(5)(A).

Outcome
The court confirmed the plan.
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ciation fees.

Bankruptcy Law > ... > Examiners, Officers & Trustees > Duties &
Functions > Capacities & Roles

HN3 The trustee has the duty to appear and be heard at
plan confirmation hearings, 11 U.S.C.S. § 1302(b)(2)(B),
and he may object if the plan fails to confirm to all re-
quirements in the Bankruptcy Code, including those
that primarily protect secured creditors.

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN4 See 11 U.S.C.S. § 1322(b)(9).

Bankruptcy Law > ... > Plans > Plan Confirmation > General Over-
view
Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents
Governments > Legislation > Interpretation

HN5 It is true that ″surrender″ under 11 U.S.C.S. §
1325(a)(5)(C) does not transfer title to the property. But
Congress spoke of ″vesting,″ not ″surrender,″ in 11
U.S.C.S. § 1322(b)(9). Under familiar rules of statutory in-
terpretation, courts presume that, when Congress uses
different words, it means different things. The plain mean-
ing of ″vesting″ includes a present transfer of owner-
ship. Thus, § 1322(b)(9) permits inclusion of this nonstan-
dard provision.

Bankruptcy Law > ... > Plan Confirmation > Confirmation Crite-
ria > Consensual Confirmations
Bankruptcy Law > ... > Plan Confirmation > Confirmation Crite-
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ria > Nonconsensual Confirmations

HN6 11 U.S.C.S. § 1325(b) states the confirmation re-
quirements applicable to secured claims. The court can
confirm a plan only if (1) the secured creditor ″accepts″

the plan, 11 U.S.C.S. § 1325(a)(5)(A); (2) the debtor’s
payments to the creditor comply with certain standards
and the creditor retains its lien, 11 U.S.C.S. §
1325(a)(5)(B); or (3) the debtor ″surrenders the property
securing such claim to such holder,″ 11 U.S.C.S. §
1325(a)(5)(C). These requirements are stated in the dis-
junctive, so the plan need only satisfy one of the three
tests.

Bankruptcy Law > Case Administration > Notice
Bankruptcy Law > ... > Plans > Plan Confirmation > General Over-
view

HN7 The Bankruptcy Code does not define ″accepts″

for purposes of Chapter 13. The U.S. Court of Appeals
for the Ninth Circuit and the overwhelming majority of
courts hold that a secured creditor’s failure to object
to a Chapter 13 plan constitutes acceptance. It is reason-
able to infer acceptance from the lack of an objection
only if the creditor has received adequate notice of the
plan. The clerk must give notice ″by mail″ to all credi-
tors and other parties of the time fixed for filing objec-
tions and the hearing to consider confirmation of a Chap-
ter 13 plan. Fed. R. Bankr. P. 2002(b). The notice shall
be addressed as such entity or an authorized agent has di-
rected in its last request filed in the particular case, or,
if the creditor has not filed such a request, to the ad-
dress shown on the list of creditors or schedule of li-
abilities, whichever is filed later. Fed. R. Bankr. P.
2002(g).

Counsel: [*1] For Madeline Rosa, Debtor: W. Richard
Abelmann, Abelmann Rollins LLLC, Honolulu, HI.

For Howard M.S. Hu, Trustee: Bradley R. Tamm, Shults
& Tamm, ALC, Honolulu, HI.

Judges: Robert J. Faris, United States Bankruptcy
Judge.

Opinion by: Robert J. Faris

Opinion

Re: Docket No. 2

MEMORANDUM OF DECISION ON CHAPTER 13
PLAN CONFIRMATION

The chapter 13 plan in this case provides that title to cer-
tain real property shall be vested in the first mortgagee.
The standing trustee objects. For the following reasons, I
conclude that, because the mortgagee did not object,
the plan can be confirmed.

According to her schedules, the debtor jointly owns
(along with Eduardo Bringas and RBA Holdings LLC)
real property in Ewa Beach that is subject to a first mort-
gage in favor of ″City National Bank/Ocwen Loan Ser-
vice″ and a second mortgage in favor of Franklin Credit
Management. The property is apparently subject to
homeowners’ association fees. The debtor has no equity
in the property and both mortgages are seriously delin-
quent. The debtor’s modest income is not sufficient to
cover the mortgage payments, let alone to cure the de-
linquencies.

The debtor has wisely decided to get rid of the property.
But this is easier said than done. The mortgagor [*2] or-
dinarily cannot compel the mortgagee to foreclose, and the
mortgagor cannot convey the property to the mortgagee
or anyone else unless the mortgagee/grantee accepts the
conveyance.

This poses a serious problem for chapter 13 debtors who
own property that is covered by an owners’ associa-
tion, such as a condominium unit, because ″HN1 as a mat-
ter of law, debtor’s personal liability for HOA dues con-
tinues postpetition as long as he maintains his legal,
equitable or possessory interest in the property and is un-
affected by his discharge.″ Foster v. Double R Ranch As-
soc. (In re Foster), 435 B.R. 650 (B.A.P. 9 Cir. 2010).
(Foster applied Washington state condominium law, but
Hawaii law appears to be the same. Further, under sec-
tion 523(a)(16), the same result applies where the
debtor obtains a discharge in chapter 7 or a ″hardship″ dis-
charge under section 1328(b).)

Ms. Rosa’s plan places the first and second mortgage
claims in Class 3, which means that she will ″surrender″
the property to the secured creditors. This treatment is
one of the ways in which a chapter 13 plan can deal with
a secured claim. 11 U.S.C. § 1325(a)(5)(C). It does not
solve the entire problem, however, because HN2 surren-
der [*3] does not transfer ownership of the surren-
dered property. Rather, ″surrender″ means only that the
debtor will make the collateral available so the secured
creditor can, if it chooses to do so, exercise its state
law rights in the collateral. Pratt v. General Motors Ac-
ceptance Corp. (In re Pratt), 462 F.3d 14, 18-19 (1st Cir.
2006); In re Gollnitz, 456 B.R. 733, 736 (Bankr.
W.D.N.Y. 2011) (″Authorization for surrender does not
consitute a transfer of title. Rather, transfer requires both
the surrender of an interest and its acceptance.″) There-
fore, surrender alone does not cut off the debtor’s liabil-
ity for association fees.

Ms. Rosa’s plan also includes the following nonstandard
provision:

All collateral surrendered for Class 3 claims
is surrendered in full satisfaction of the un-
derlying claim. Pursuant to §§ 1322(b)(8) and
(9), title to the property located at 91-1849
Luahoana Street, Ewa Beach, Hawaii 96707,

Page 2 of 4

2013 Bankr. LEXIS 2744, *2744

Joseph Ferrive



shall vest in City National Bank/ OCWEN
Loan Service upon confirmation, and the Con-
firmation Order shall constitute a deed of
conveyance of the property when recorded at
the Bureau of Conveyances. All secured
claims secured by the Debtor’s property in
Ewa Beach will be paid by surrender [*4] of
the collateral and foreclosure of the security
interests.

The trustee objects to this provision. HN3 The trustee
has the duty to appear and be heard at plan confirmation
hearings, 11 U.S.C. § 1302(b)(2)(B), and he ″may ob-
ject if the plan fails to confirm to all requirements in the
Bankruptcy Code,″ including those that primarily pro-
tect secured creditors. Andrews v. Loheit (In re An-
drews), 49 F.3d 1404, 1408 (9th Cir. 1995). I rely upon and
appreciate his careful review of all provisions of chap-
ter 13 plans.

The trustee correctly points out that surrender does not
transfer ownership of the surrendered property. The debtor
responds that she is not merely surrendering the prop-
erty; she is also proposing that title be vested in the first
mortgagee, and that the Bankruptcy Code specifically
authorizes such a provision:

HN4 [T]he plan may . . . provide for the vest-
ing of property of the estate, on confirma-
tion of the plan or at a later time, in the debtor
or in any other entity . . . .

11 U.S.C. § 1322(b)(9). She also points out that
the secured creditors have not objected to the plan.

I agree with the debtor. HN5 It is true that ″surrender″
does not transfer title to the property. But Congress spoke
[*5] of ″vesting,″ not ″surrender,″ in section 1322(b)(9).

Under familiar rules of statutory interpretation, courts
presume that, when Congress uses different words, it
means different things. The plain meaning of ″vesting″ in-
cludes a present transfer of ownership. Thus, section
1322(b)(9) permits inclusion of this nonstandard provi-
sion.

The next question is whether the plan can be confirmed
with the nonstandard provision. HN6 Section 1325(b)
states the confirmation requirements applicable to se-
cured claims. The court can confirm a plan only if (1) the
secured creditor ″accepts″ the plan, 11 U.S.C. §
1325(a)(5)(A); (2) the debtor’s payments to the creditor
comply with certain standards and the creditor retains its
lien, id. § 1325(a)(5)(B); or (3) the debtor ″surrenders
the property securing such claim to such holder,″ id. §
1325(a)(5)(C). These requirements are stated in the dis-
junctive, so the plan need only satisfy one of the three
tests.

The second permitted treatment — sometimes called
″cramdown″ — does not apply to this plan. The third stan-

dard — surrender — does not fully validate this plan, be-
cause the debtor proposes vesting in addition to surren-
der. Therefore, the plan is confirmable [*6] only if the first
standard — acceptance — is met.

HN7 The Bankruptcy Code does not define ″accepts″

for purposes of chapter 13. The Ninth Circuit and the over-
whelming majority of courts hold that a secured credi-
tor’s failure to object to a chapter 13 plan constitutes ac-
ceptance. See Andrews v. Loheit (In re Andrews), 49
F.3d 1404, 1409 (9th Cir. 1995) (″Here, § 1325(a)(5) is
fulfilled because subsection (A) was satisfied when the
holders of the secured claims failed to object. In most in-
stances, failure to object translates into acceptance of the
plan by the secured creditor.″); In re Szostek, 886 F.2d
1405, 1413 (3d Cir. 1989) (″The general rule is that the ac-
ceptance of the plan by a secured creditor can be in-
ferred by the absence of a timely objection.″); In re James,
260 B.R. 498, 503 (Bankr. D. Idaho 2001) (″The case
law makes clear that if the holder of an allowed secured
claim provided for by a plan fails to object to confirma-
tion of the plan, Section 1325(a)(5)(A) is satisfied. . . .
[N]o objection has been received from the holders of
any allowed secured claims, and therefore Section
1325(a)(5)(A) has been satisfied.″)

It is reasonable to infer acceptance from the lack of an ob-
jection [*7] only if the creditor has received adequate
notice of the plan. The clerk must give notice ″by mail″
to all creditors and other parties of ″the time fixed . . .
for filing objections and the hearing to consider confirma-
tion of a . . . chapter 13 plan.″ Fed. R. Bankr. P.
2002(b). The notice ″shall be addressed as such entity or
an authorized agent has directed in its last request filed
in the particular case,″ or, if the creditor has not filed such
a request, to ″the address shown on the list of creditors
or schedule of liabilities, whichever is filed later.″ Id.
2002(g).

Sections 342(c)(2) and (f) contain rules about creditors’
addresses, but those provisions are inapplicable. Those
sections apply ″[i]f notice is required to be given by
the debtor to a creditor under this title.″ Section 1324 pro-
vides that the confirmation hearing is to be held ″after no-
tice,″ but does not specify who must give notice. No
provision of the Bankruptcy Code requires the debtor to
give notice of the confirmation hearing; indeed, the ap-
plicable rule requires the clerk to give the notice. There-
fore, section 342’s address rules do not apply.

Similarly, rule 7004 does not apply. In a ″contested mat-
ter,″ Fed. R. Bankr. P. 9014 [*8] requires service of
the motion pursuant to rule 7004. That rule contains ad-
ditional requirements, including special rules for ser-
vice on an insured depository institution. The filing of a
plan does not, however, initiate a contested matter.
Plan confirmation becomes a contested matter only when
an objection is th filed. 10 Collier on Bankruptcy ¶
9014.02 (16 rev. ed. 2012). Thus, rule 7004 does not gov-
ern service of chapter 13 plans.
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In this case, the clerk (using the Bankruptcy Noticing Cen-
ter) sent the required notice to ″City Ntl Bank/Ocwen
Loan Service″ at the address provided by the debtor. This
was correct because the creditor has not filed a request
for notice or a proof of claim. Therefore, the named credi-
tor got proper notice of the plan, and its failure to ob-
ject means that it has accepted the plan.

There may be cases in which the mortgagee would be
happy with a proposal like Ms. Rosa’s; the vesting provi-
sion may avoid the expense and delay of a foreclosure
proceeding. In other cases, the mortgagee may have legiti-
mate reasons to object. The property might be a liabil-
ity rather than an asset if it is, for example, contami-
nated with hazardous waste or subject to exorbitant
association [*9] fees. Further, if the property is subject
to other liens or co-ownership interests, the mortgagee
might have to foreclose even with the vesting provi-
sion, and vesting plus the doctrine of merger might extin-
guish the mortgage.

I would not have been surprised if the first mortgagee
had objected to Ms. Rosa’s plan. There is a second mort-
gage and nonbankrupt co-owners, so the vesting provi-

sion probably will not obviate a foreclosure. The home-
owners association will probably take the position
that, as owner of the property, the first mortgagee will
be liable for the association fees upon confirmation of the
plan. But the fact remains that the first mortgagee re-
ceived adequate notice (as far as the record reveals) and
did not object. I will not attempt to read the lender’s
mind and assume that it dislikes the plan, even though
its conduct is to the contrary. (I express no opinion on what
might happen if the first mortgagee were to file a mo-
tion to set aside the confirmation of the plan because the
debtor provided the wrong name or address for the credi-
tor.)

For these reasons, the plan is CONFIRMED. Ms. Rosa’s
counsel shall submit an appropriate separate order.

/s/ Robert J. Faris

Robert J. Faris

United [*10] States Bankruptcy Judge

Dated: 07/08/2013
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CASE NO. 12-04310-8-SWH, CHAPTER 13

Reporter: 2013 Bankr. LEXIS 3444; 2013 WL 4511640

IN RE: BETTY SUZANNE HUBBELL, DEBTOR.

Core Terms

interest rate, modify, principal residence, mortgage,
modify, promissory note, real property, holder, confirm,
bid, secured claim, final payment, trust deed, mature,
security interest, balloon payment, monthly payment,
payment terms, last payment, anti-modification,
undersecured, restructure

Case Summary

Overview
ISSUE: Whether 11 U.S.C.S. § 1322(c)(2) permitted modi-
fication of the interest rate accruing on a claim secured
by a lien on real property serving as a debtor’s principal
residence. HOLDINGS: [1]-The facts of the case com-
pelled application of § 1322(c)(2) and allowed debtor to
restructure the interest rate on the creditor’s claim.
The promissory note and deed of trust forming the basis
of the creditor’s claim would mature on August 1,
2016, which was prior to the due date of the final pay-
ment under the 58-month plan, and the plan proposed to
pay the present value of the creditor’s claim, $11,555.70,
in 58 equal monthly installments of $226.02; [2]-Be-
cause the requirements of 11 U.S.C.S. § 1325(a)(5)(B)
were satisfied and the note matured prior to the date of the
last scheduled payment under the proposed plan, the in-
terest rate was subject to modification pursuant to §
1322(c)(2).

Outcome
The creditor’s objection was overruled and the trustee’s
motion for confirmation was allowed.

LexisNexis® Headnotes

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN1 11 U.S.C.S. § 1322(b)(2), coined the ″anti-
modification″ provision, provides that a plan may

modify the rights of holders of secured claims, other
than a claim secured only by a security interest in real
property that is the debtor’s principal residence, 11
U.S.C.S. § 1322(b)(2). This provision, allows modifica-
tion of the rights of both secured and unsecured credi-
tors, subject to special protection for creditors whose
claims are secured only by a lien on the debtor’s home.
Modifications prohibited by § 1322(b)(2) include any
fundamental alteration in a debtor’s obligations, e.g., low-
ering monthly payments, converting a variable interest
rate to a fixed interest rate, or extending the repayment
term of a note. Absent an exception, § 1322(b)(2) prohib-
its any modification that alters the nature, rate of inter-
est or maturity date of a claim secured only by a secu-
rity interest on real property serving as the debtor’s
principal residence.

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN2 The ″rights″ that are protected from modification
by 11 U.S.C.S. § 1322(b)(2) are those bargained for by the
mortgagor and the mortgagee.

Bankruptcy Law > ... > Plans > Plan Confirmation > General Over-
view
Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN3 11 U.S.C.S. § 1322(c)(2) carves out a rare excep-
tion to the anti-modification provision by stating that the
plan may provide for the payment of the claim as modi-
fied pursuant to 11 U.S.C.S. § 1325(a)(5) where the last
payment on the original payment schedule for a claim se-
cured only by a security interest in real property that is the
debtor’s principal residence is due before the date on
which the final payment under the plan is due. 11 U.S.C.S.
§ 1322(c)(2). Section 1322(c)(2), therefore, clarifies the
debtor’s rights with respect to claims secured by the debt-
or’s principal residence and overrides, to some extent,
limitations on plan provisions that modify the rights of
holders of such claims. Observing its purpose and legis-
lative history, this subsection applies to not only short-
term home mortgages (less than five years) and balloon
payments, but also the traditional long-term mortgages
which have less than five years remaining under the terms
of the loan.
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Bankruptcy Law > ... > Plans > Plan Confirmation > General Over-
view
Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN4 A claim secured by a debtor’s principal residence
may be modified under the provisions of 11 U.S.C.S. §
1322(c)(2), only if the proposed modification complies
with 11 U.S.C.S. § 1325(a)(5). 11 U.S.C.S. § 1322(c)(2).
Section 1325(a)(5) requires that each allowed secured
claimant, absent their acceptance of the plan or the debt-
or’s surrender of the collateral, retain the lien securing
their claim and receive distributions whose value, as of the
effective date of the plan, is not less than the allowed
amount of such claim. 11 U.S.C.S. § 1325(a)(5)(B). Un-
der § 1325(a)(5), a Chapter 13 bankruptcy plan can
only be approved if it meets one of three conditions with
respect to each ″allowed secured claim″: (A) the holder
of the claim has accepted the plan; (B) the holder both re-
tains its lien and receives property worth at least the al-
lowed amount of the claim; or (C) the holder is given
the property securing the claim. Where these distribu-
tions are in the form of periodic payments, the payments
shall be in equal monthly amounts. 11 U.S.C.S. §
1325(a)(5)(B)(iii)(I).

Bankruptcy Law > ... > Plans > Plan Confirmation > General Over-
view
Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN5 Provided that 11 U.S.C.S. § 1325(a)(5) is satisfied,
courts have consistently permitted claims subject to
modification under 11 U.S.C.S. § 1322(c)(2) to be restruc-
tured at an interest rate more favorable to the debtor
than the rate on the original note. These courts have rec-
ognized that varying the contractual rate of interest, in fa-
vor of a ″discount rate″ is a permissible modification of a
secured claim under § 1322(c)(2) and § 1325(a)(5). Sec-
tion 1325(a)(5)(B) requires the interest rate be placed
at an appropriate discount rate that will yield, over the
course of the extended payment period, the present value
of the allowed secured claim as of the effective date of
the plan.

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN6 Courts in the Eastern District of North Carolina
have concluded that the Bankruptcy Code permits modi-
fication of the interest rate on claims secured by a debt-
or’s principal residence.

Bankruptcy Law > Individuals With Regular Income > Plans > Plan
Contents

HN7 In the Fourth Circuit, Nobelman and Witt establish
that 11 U.S.C.S. § 1322(c)(2) may not be used to bifur-
cate an undersecured claim into secured and unsecured
components where its sole security is a lien on the debt-
or’s principal residence. Witt does not prevent the debtor
from restructuring the interest rate and other payment
terms on certain mortgage claims under § 1322(c)(2).

Counsel: [*1] For Betty Suzanne Hubbell, aka B.S. Hub-
bell, aka Betty Sue Hubbell, aka Suzanne Betty Hub-
bell, aka Suzanne Betty Stanley, aka Suzanne Litaker, aka
Betty Suzanne Stanley, aka Betty Suzanne Litaker,
Debtor: William E. Brewer, Jr., The Brewer Law Firm, Ra-
leigh, NC.

Judges: Stephani W. Humrickhouse, United States Bank-
ruptcy Judge.

Opinion by: Stephani W. Humrickhouse

Opinion

ORDER

This matter came before the court on the objection of
RBS Citizens, N.A., successor-in-interest to COO Mort-
gage Corporation f/k/a American Home Funding, Inc.
(collectively ″RBS Citizens″) to John F. Logan’s
(″trustee″) motion for confirmation of Betty Suzanne Hub-
bell’s (″debtor″) chapter 13 plan of reorganization. A
hearing was held on July 17, 2013, in Raleigh, North Caro-
lina.

At the conclusion of the hearing, the court took the mat-
ter under advisement and afforded the parties the oppor-
tunity to file post-hearing memoranda of law outlining
their respective positions. The court also indicated that
it would first determine whether the interest rate on RBS
Citizens’ claim could be modified pursuant to §
1322(c)(2) of the Bankruptcy Code. 1 In the event that
the interest rate was subject to modification under
1322(c)(2), the court would address [*2] and select the ap-
propriate interest rate at a subsequent proceeding. 2

BACKGROUND

1 Hereinafter and unless indicated otherwise, all statutory references are to the Bankruptcy Code, 11 U.S.C. §§ 101, et seq.

2 RBS Citizens did not contest the interest rate set forth in the proposed plan, opting to oppose only the ability to modify that
rate. On the other hand, the debtor did contest the interest rate at the hearing, but and after the hearing, debtor’s counsel notified the
court, the trustee, and counsel for RBS Citizens by email that he did not intend to object to the proposed interest rate of 5.25%.
He proffered that the difference between an interest rate of 5.25% and the rate originally proposed by the debtor (3.75%) would only
result in an $8.00 per month increase in her monthly plan payments. Because there is no longer a dispute over the interest rate,
a subsequent proceeding to determine the appropriate interest rate is not necessary.
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On July 25, 1986, Phillip Flores and his wife, Sue
Flores, executed a promissory note in favor of RIHT Mort-
gage Corporation (″RIHT Mortgage″) in the original
principal amount of $57,609 with interest accruing at 9.5%
per annum (″promissory note″). By its [*3] terms, the
promissory note became due and payable in full on Au-
gust 1, 2016. The promissory note contained an accel-
eration clause, which provided as follows:

If default be made in the payment of any in-
stallment . . . and if the default is not
made good prior to the due date of the next
such installment, the entire principal sum and
accrued interest shall at once become due
and payable without notice at the option of
the holder . . . . Failure to exercise this op-
tion shall not constitute a waiver of the
right to exercise the same in the event of
any subsequent default.

To secure repayment of the promissory note and en-
sure their performance of all the obligations there-
under, Mr. and Mrs. Flores executed a deed of
trust encumbering real property located at 141 Car-
riage House Trail, Garner, North Carolina and
more particularly described as ″all of Lot 23,
Georgetown Manor according to map entitled ’Prop-
erty of Georgetown Manor, Phase III, Section D,’
recorded in Book of Maps 1985, Page 1037, Wake
County Registry.″ (″real property″). On April 12,
1990, the debtor acquired the real property subject
to the promissory note and deed of trust. The
promissory note, deed of trust and all rights
[*4] thereunder were assigned to RBS Citizens’ pre-
decessor-in-interest, American Home Funding,
Inc., on January 31, 1991.

The debtor filed a voluntary petition seeking relief under
chapter 13 of the Bankruptcy Code on June 8, 2012.
RBS Citizens filed a proof of claim, 3 which was subse-
quently amended on August 2, 2013, in the amount of
$12,805.54 and consisted of outstanding principal and in-
terest of $11,447.54, an escrow advance of $1,332.78,
and accumulated late fees of $25.22. The claim is evi-
denced by the promissory note and is fully secured by the
deed of trust. 4 Although the date of the final payment
due under the promissory note was August 1, 2016, the
promissory note was accelerated and became fully due and
payable on May 1, 2012, approximately one month
prior to commencement of the debtor’s case.

The debtor’s proposed chapter 13 plan, as modified by
the trustee in his motion for confirmation (hereinafter

″proposed [*5] plan″), provides for the payment of
$800 per month for five months, followed by monthly pay-
ments of $810 for fifty-three months ″or until all unse-
cured creditors have received an amount sufficient to sat-
isfy the requirements of § 1325(a)(4) or §
1325(b)(1)(B)[,] whichever is greater.″ The proposed
plan treats RBS Citizens’ claim as fully secured by the
real property and proposes to pay it in full over fifty-
eight months with interest accruing at 5.25% per an-
num. As a result, the estimated monthly payment with re-
spect to RBS Citizens’ claim is $226.02.

RBS Citizens filed the objection currently before the
court on December 5, 2012, asserting that the proposed
plan cannot be confirmed because it violates § 1322(b)(2)
of the Bankruptcy Code by modifying the interest rate
on its claim. In support of this assertion, RBS Citizens re-
lies on Witt v. United Companies Lending Corp. (In re
Witt), 113 F.3d 508 (4th Cir. 1997). In Witt, the Fourth Cir-
cuit held that § 1322(c)(2) did not effectively overrule
Nobelman v. American Savings Bank, 508 U.S. 324, 113
S. Ct. 2106, 124 L. Ed. 2d 228 (1993), and does not per-
mit bifurcation of an undersecured claim, which is se-
cured by a lien on a debtor’s principal residence, into se-
cured and [*6] unsecured portions. Witt, 113 F.3d at 513
-14.

The debtor and the trustee contend that § 1322(c)(2),
when read in conjunction with §1325(a)(5), permits modi-
fication of the payment terms of RBS Citizens’ claim, in-
cluding the interest rate. Relying on In re Joyner, No. 08
-05647, 2008 Bankr. LEXIS 4553, 2008 WL 4346467
(Bankr. E.D.N.C. Sept. 17, 2008), In re Crickmore, 07
-01350-5-ATS (Bankr. E.D.N.C. Aug. 29, 2007) (unpub-
lished) (hereinafter ″Crickmore I″), and In re Crick-
more, 07-01350-5-ATS (Bankr. E.D.N.C. Dec. 6, 2007)
(unpublished) (hereinafter ″Crickmore II″), they argue that
§ 1322(c)(2) permits modification of the payment
terms of the promissory note and deed of trust while al-
lowing the debtor to retain the real property and pay
the mortgage claim over the term of her plan at a lower in-
terest rate. Both the debtor and the trustee take this po-
sition despite acknowledging that bifurcation of RBS Citi-
zens’ claim into secured and unsecured components is
prohibited by § 1322(b)(2).

DISCUSSION

The issue before the court is whether § 1322(c)(2),
which was added by the Bankruptcy Reform Act of 1994,
permits modification of the interest rate accruing on a
claim secured by a lien on real property serving as a debt-
or’s [*7] principal residence.

3 The initial proof of claim, filed on September 5, 2012, was in the amount of $11,555.72 and included prepetition arrearages
totaling $1,286.18.

4 Schedule A, which was filed along with the debtor’s voluntary petition, lists the fair market value of the residence as
$85,000.
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HN1 Section 1322(b)(2), coined the ″anti-modification″

provision, provides that a ″plan may . . . modify the rights
of holders of secured claims, other than a claim se-
cured only by a security interest in real property that is
the debtor’s principal residence . . . .″ 11 U.S.C. §
1322(b)(2). This provision, ″allows modification of the
rights of both secured and unsecured creditors, subject to
special protection for creditors whose claims are se-
cured only by a lien on the debtor’s home.″ Nobelman,
508 U.S. at 327 (holding that § 1322(b)(2) prohibits debt-
ors from utilizing § 506 to modify or ″strip down″ an un-
dersecured creditor’s lien into secured and unsecured
components where the collateral serving as security is the
debtor’s principal residence); TD Bank, N.A. v. Davis
(In re Davis), 716 F.3d 331, 335 (4th Cir. 2013) (empha-
sizing ″that section 506(a), which classifies valueless
liens as unsecured claims, operates with section
1322(b)(2) to permit a bankruptcy court . . . to strip off
a lien against a primary residence with no value.″); 1st 2nd
Mortg. Co. of NJ, Inc. v. Ferandos (In re Ferandos),
402 F.3d 147, 151 (3d Cir. 2005) (″[T]he true . . . intent be-
hind the § 1322(b)(2) [*8] exception . . . is to protect
the traditional mortgage lender who provides long-term fi-
nancing that enables individuals to purchase their
home.″ (citation omitted)). Modifications prohibited by
§ 1322(b)(2) include ″any fundamental alteration in a
debtor’s obligations, e.g., lowering monthly payments,
converting a variable interest rate to a fixed interest rate,
or extending the repayment term of a note.″ Litton v. Wa-
chovia Bank (In re Litton), 330 F.3d 636, 643-44 (4th Cir.
2003)). 5 Absent an exception, § 1322(b)(2) prohibits
any modification that alters the nature, rate of interest or
maturity date of a claim secured only by a security in-
terest on real property serving as the debtor’s principal
residence. See, e.g., id. at 644; In re Coffey, 52 B.R.
54, 55 (Bankr. N.H. 1985) (sustaining a creditor’s objec-
tion to confirmation of a plan, which proposed convert-
ing a demand note with a variable interest rate into a thirty
-year loan with a fixed interest rate, where the creditor
was secured only by real property serving as the debt-
ors’ principal residence).

HN3 Section 1322(c)(2), however, carves out a rare ex-
ception to the anti-modification provision by stating that
″the plan may provide for the payment of the claim as
modified pursuant to section 1325(a)(5)″ where ″the last
payment on the original payment schedule [*10] for a
claim secured only by a security interest in real property

that is the debtor’s principal residence is due before the
date on which the final payment under the plan is due . .
. .″ 11 U.S.C. § 1322(c)(2); In re Young, 199 B.R. 643,
647 (Bankr. E.D. Tenn. 1996) (concluding ″that subsec-
tion (c)(2) [of § 1322] provides an exception to the gen-
eral prohibition on home mortgage modifications where
the last payment happens to fall due during the life of
the plan.″). Section 1322(c)(2), therefore, ″clarifies the
debtor’s rights with respect to claims secured by the debt-
or’s principal residence and overrides, to some extent,
limitations on plan provisions that modify the rights of
holders of such claims.″ 8 Collier on Bankruptcy ¶¶
1322.01, 1322.06[1] (Alan N. Resnick & Henry J. Som-
mer eds., 16th ed.) (emphasis added); KEITH M. LUNDIN,
CHAPTER 13 BANKRUPTCY, 3D ED. § 143.1 (2000 &
Supp. 2004). Observing its purpose and legislative his-
tory, this subsection applies to ″not only short-term home
mortgages (less than five years) and balloon payments,
but also the traditional long-term mortgages . . . which
have less than five years remaining under the terms of
the loan.″ Young, 199 B.R. at 653; [*11] In re McNeill,
No. 05-82077, 2006 Bankr. LEXIS 871, 2006 WL
1314333, at *3 (Bankr. M.D.N.C. May 12, 2006) (recog-
nizing that ″many courts interpreting § 1322(c)(2) have
concluded that a mortgage that matures or balloons be-
fore the petition date can be paid in full through a Chap-
ter 13 plan.″ (citations omitted)).

Congress obviously believed that debtors
with such mortgages needed additional protec-
tion. Short-term and balloon payment mort-
gages often have high rates or terms that are
particularly unfavorable, which Congress
has deemed deserving of close scrutiny. And
debtors nearing the end of a long-term mort-
gage often have large amounts of equity that
could be lost in a foreclosure.

8 Collier on Bankruptcy ¶ 1322.17 (internal foot-
note and citations omitted).

HN4 A claim secured by a debtor’s principal residence
may be modified under the provisions of § 1322(c)(2),
only if the proposed modification complies with §
1325(a)(5). See, e.g., 11 U.S.C. § 1322(c)(2); Crickmore
I, No. 07-01350-5-ATS, at 2. Section 1325(a)(5) re-
quires that each allowed secured claimant, absent their ac-
ceptance of the plan or the debtor’s surrender of the col-
lateral, retain the lien securing their claim and receive

5
HN2 The ″rights″ that are protected from modification by § 1322(b)(2) are ″those . . . bargained for by the mortgagor and the

mortgagee.″ [*9] Home Funds Direct v. Monroy (In re Monroy), 650 F.3d 1300, 1301 (9th Cir. 2010); see, e.g., Butner v.
United States, 440 U.S. 48, 54-55, 99 S. Ct. 914, 59 L. Ed. 2d 136 (1979); Nobelman, 508 U.S. at 329 (indicating that a secured credi-
tor’s rights ″are reflected in the relevant mortgage instruments, which . . . . include the right to repayment of the principal in
monthly installments over a fixed term at specified adjustable rates of interest, the right to retain the lien until the debt is paid
off, the right to accelerate the loan upon default and to proceed against petitioners’ residence by foreclosure and public sale, and
the right to bring an action to recover any deficiency remaining after foreclosure . . . . These are the rights that were ’bar-
gained for by the mortgagor and the mortgagee,’ Dewsnup v. Timm, 502 U.S. 410, 417, 112 S. Ct. 773, 116 L. Ed. 2d 903 (1992),
and are rights protected from modification by § 1322(b)(2).″ (internal citations omitted)).
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distributions whose ″value, [*12] as of the effective
date of the plan, . . . is not less than the allowed amount
of such claim.″ 11 U.S.C. § 1325(a)(5)(B); see, e.g.,
Witt, 113 F.3d at 511 n.2 (″Under § 1325(a)(5), a Chap-
ter 13 bankruptcy plan can only be approved if it
meets one of three conditions with respect to each ″al-
lowed secured claim″: (A) the holder of the claim has ac-
cepted the plan; (B) the holder both retains its lien and re-
ceives property worth at least the allowed amount of
the claim; or (C) the holder is given the property secur-
ing the claim.″); In re Ibarra, 235 B.R. 204, 212
(Bankr. D.P.R. 1999) (emphasizing that the purpose of §
1325(a)(5) ″is to protect the creditor’s interest, and
place the creditor in as good a position as if the debtors
had surrendered the property.″). Where these distribu-
tions are in the form of periodic payments, the payments
″shall be in equal monthly amounts.″ 11 U.S.C. §
1325(a)(5)(B)(iii)(I); In re Correale-Darling, 07-14395,
2008 Bankr. LEXIS 3773, 2008 WL 4057141, at *5 n.27
(Bankr. D. Mass. Aug. 25, 2008).

HN5 Provided that § 1325(a)(5) is satisfied, courts have
consistently permitted claims subject to modification un-
der §1322(c)(2) to be restructured ″at an interest rate more
favorable to the [*13] debtor than the rate on the origi-
nal note.″ Joyner, 2008 Bankr. LEXIS 4553, 2008
WL 4346467, at *2; see, e.g., In re Keita, No. 12-
19970, 2012 Bankr. LEXIS 5725, 2012 WL 6195109, at
*3-4 (Bankr. D. Md. Dec. 12, 2012); In re Evans, No. 10
-35438, 2011 Bankr. LEXIS 1724, at *2 (Bankr. S.D. Tex.
May 9, 2011) (holding that ″[b]ecause the last payment
on the mortgage loan is due, under the contract terms, be-
fore the final payment under the plan, [the debtor] may
modify the interest rate on the loan pursuant to
1325(a)(5).″ (citations omitted)); In re Golash, 428 B.R.
189, 191 (Bankr. W.D. Penn. 2010); In re Gray, No. 07
-07380, 2008 Bankr. LEXIS 3748, 2008 WL 5068849, at
*3 (Bankr. D.P.R. Nov. 24, 2008); Crickmore II, No. 07
-01350-5-ATS, at 3; In re Terrell, No. 99-70556-JTL
(Bankr. M.D. Ga. Aug. 20, 1999) (unpublished) (holding
that the market interest rate is appropriate on home mort-
gage claims modified pursuant to § 1322(c)(2) and sub-
ject to cram down under §1325(a)(5)); Ibarra, 235
B.R. at 212-13; In re Bagne, 219 B.R. 272, 277 (Bankr.
E.D. Cal. 1998) (holding that § 1322(c)(2) permits
modification of the interest rate on a home equity loan
″by use of § 1325(a)(5) in a situation where the final pay-
ment on the loan would fall due before the end of the
debtor’s [*14] plan term.″). These courts have recog-
nized that ″vary[ing] the contractual rate of interest, in fa-
vor of a ’discount rate’″ is a permissible modification
of a secured claim under § 1322(c)(2) and § 1325(a)(5).
Gray, 2008 Bankr. LEXIS 3748, 2008 WL 5068849,
at *3 (holding that 1325(a)(5)(B) requires the interest rate
be placed at an appropriate discount rate that will

yield, over the course of the extended payment period,
the present value of the allowed secured claim as of the ef-
fective date of the plan).

Courts in this district have addressed and concluded that
HN6 the Bankruptcy Code permits modification of the
interest rate on claims secured by a debtor’s principal resi-
dence in Joyner, Crickmore I, and Crickmore II. The
court in Joyner, addressing whether to impose the auto-
matic stay as to a secured creditor under § 362(c)(4)(D),
opined that the claim, which was fully secured by a
deed of trust on the debtor’s principal residence and called
for a final balloon payment almost two years prior to
the date that the final chapter 13 plan payment was due,
could be modified under § 1322(c)(2). 2008 Bankr.
LEXIS 4553, 2008 WL 4346467, at *2. 6 The court con-
cluded that ″the debtor’s case present[ed] a rare situa-
tion in which the exception [*15] under 1322(c)(2) ap-
plies[]″ permitting modification of the underlying debt ″at
an interest rate more favorable to the debtor than the
rate on the original note.″ Id.

The modifications proposed by the debtors in Crickmore
I and Crickmore II included reducing the interest rate,
lowering the monthly payment amount, extending its term
and imposing a final balloon payment prior to comple-
tion of the plan. Crickmore I, No. 07-01350-5-ATS, at 1.
The secured claimant, Wells Fargo Financial North Caro-
lina 1, Inc. (″Wells Fargo″), objected to confirmation
of the debtors’ chapter 13 plan, arguing that these pro-
posed modifications were prohibited by 1325(a)(5). Id. at
1-2. In Crickmore I, the court sustained Wells Fargo’s ob-
jection and, after setting forth the requirements for con-
firmation, afforded the debtors ten days to amend their
plan to comply with § 1325(a)(5)(B). [*16] Id. at
2-4. Although it sustained the objection, the court ob-
served the following:

While § 1322(b)(2) of the Bankruptcy Code
prohibits bifurcation of Wells Fargo’s claim,
other modifications of the claim (such as ex-
tension of payment terms) are permissible in
this case under § 1322(c)(2). Since the last
payment on the mortgage loan becomes due
prior to the end of the debtors’ chapter 13
plan, the debtors may modify Wells Fargo’s
claim in accordance with the requirements of
§ 1325(a)(5).

Crickmore I, No. 07-10350-5-ATS, at 2 (citation
omitted). Following submission of the debtors’
amended plan and in accordance with Crickmore I,
the court considered the appropriate interest rate
for Wells Fargo’s mortgage claim in Crickmore II,
No. 07-01350-5-ATS, at 1. After determining

6 The parties in Joyner stipulated that the amount of the secured creditor’s claim was $54,323 and the value of the debtor’s
residence was $64,816. 2008 Bankr. LEXIS 4553, 2008 WL 4346467, at *1. Based on these stipulations, the court found that se-
cured creditor’s interest in the debtor’s residence was fully secured and protected by a $10,493 equity cushion. Id.
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that the current national prime rate (7.5%) was the
appropriate interest rate under the formula ad-
opted in Till v. SCS Credit Corp., 541 U.S. 465, 478
-79, 124 S. Ct. 1951, 158 L. Ed. 2d 787 (2004)
(plurality opinion), the court confirmed the debt-
ors’ amended plan. Crickmore II, No. 07-01350-5-
ATS, at 3-4 (concluding that ″the Bankruptcy
Code permits the proposed treatment of Wells Far-
go’s claim . . . .″).

RBS Citizens, relying exclusively on Witt, opposes
[*17] confirmation on the grounds that the proposed treat-
ment of its claim—modification of the contractual inter-
est rate—violates § 1322(b)(2) and is not permitted un-
der § 1322(c)(2). This reliance on Witt, however, is
misplaced. After recognizing § 1322(c)(2) was an ex-
ception to the anti-modification provision, the Fourth Cir-
cuit in Witt held that it ″does not permit the bifurcation
of an undersecured loan into secured and unsecured claims
if the only security for the loan is a lien on the debt-
or’s principal residence.″ Id. at 513-14 (refusing to recog-
nize that § 1322(c)(2) overruled Nobelman). The chap-
ter 13 plan in Witt proposed to bifurcate the claim of
United Companies Lending Corporation (″United″), to-
taling $22,561.02, into secured and unsecured compo-
nents. Id. at 509. 7 In response to United’s objection
to confirmation of their proposed plan, the debtors as-
serted ″that § 1322(c)(2) should be interpreted to over-
rule Nobelman and permit bifurcation.″ Id. at 509. The
Fourth Circuit disagreed and concluded, based on the
language of § 1322(c)(2) and its legislative history, that
the phrase in the statute—″payment of the claim as modi-
fied pursuant to section 1325(a)(5) of this title″—
permits [*18] modification of the amount or scheduling
of the individual payments on a claim secured only by
a lien on the debtor’s principal residence. Id. (applying the
rule of last antecedent, a well-accepted cannon of statu-
tory construction, to resolve the ambiguity in the stat-
ute as to whether ″as modified″ applied to ″payment″ or

″claim.″). The amount or nature of the underlying claim it-
self, however, could not be bifurcated under §
1322(c)(2). Compare id. at 513-14; with, Am. Gen. Fin.,
Inc. v. Paschen (In re Paschen), 296 F.3d 1203, 1207
(11th Cir. 2002). 8 The court, nevertheless, implied that
§ 1322(c)(2) ″serve[s] primarily to ’permit debtors to cure
maturing obligations by paying the remaining part of
the debt over the life of a Chapter 13 plan.’″ Witt, 113
F.3d at 514 (alterations and citations omitted).

Witt has been heavily criticized 9 and courts have lim-
ited its application by interpreting it as merely prohibit-
ing ″a general expansion of Chapter 13 debtor rights by
concluding that Section 1322(c)(2) did not overrule No-
belman[] . . . .″ Fed. Nat’l Mortg. Ass’n v. Griffin (In re
Griffin), 489 B.R. 638, 642-43 (Bankr. D. Md. 2013).
The court in Griffin, after thoroughly [*20] examining
Witt, concluded that the Fourth Circuit ″implied, in both
its reasoning and in dicta, that Section 1322(c)(2)
should be interpreted as permitting the modification of
payment terms even when the debt is due in full—
whether by maturity or default—prior to the proposed
date of the final payment under the plan.″ Id. at 642-43
(″In Witt, the essential question presented reduced to
whether Section 1322(c)(2) was intended to permit modi-
fication of principal residence secured ’claims’ in gen-
eral or just the ’payment of the claim’. Witt limited the
subsection’s scope to the latter.″). HN7 In the Fourth Cir-
cuit, Nobelman and Witt establish that § 1322(c)(2)
may not be used to bifurcate an undersecured claim into
secured and unsecured components where its sole secu-
rity is a lien on the debtor’s principal residence. Witt does
not, as RBS Citizens’ suggests, prevent the debtor from
restructuring the interest rate and other payment terms on
certain mortgage claims under § 1322(c)(2). See, e.g.,
Witt, 113 F.3d at 514; Griffin, 489 B.R. at 642-43; ac-
cord In re Farooq, No. 09-19564, 2010 Bankr. LEXIS 253,
2010 WL 348039, at *2 (Bankr. E.D. Va. Jan. 29,
2010) (recognizing that ″although the claim cannot be bi-

7 The secured portion ($13,100) was equal to the fair market value of the debtors’ principal residence and would be paid in full
over five years plus interest of 10% per annum, whereas the remainder ($9,461.02) would be classified and treated as unse-
cured. Witt, 113 F.3d at 509-10.

8 The difference between Witt and Paschen is fundamental. The Fourth Circuit, in Witt, interpreted § 1322(c)(2) [*19] as only al-
lowing modification of the payment terms of a mortgage claim, whereas Paschen held the same provision permits all the modifi-
cations of a claim allowed by § 1325(a)(5), including the ability to bifurcate the claim into secured and unsecured portions.
See, e.g., Witt, 113 F.3d at 513-14 (holding ″that 1322(c)(2) does not permit the bifurcation of an undersecured loan into secured
and unsecured claims if the only security for the loan is a lien on the debtor’s principal residence.″); Paschen, 296 F.3d at 1207 (stat-
ing that the phrase ″[n]otwithstanding subsection (b)(2)″ in § 1322(c)(2) ″is a plain statement that subsection (b)(2)’s prohibition on
the modification of loans secured only by an interest in a debtor’s primary residence does not have any application to the class
of claims that fall under § 1322(c)(2).″)

9 Witt has been described as ″mak[ing] a mess of several other well-settled provisions of the Code″ by ″trump[ing] the plain lan-
guage of the statute with the ambiguous silence of legislative history.″ In re Tekavec, 476 B.R. 555, 556 n.2 (Bankr. E.D. Wis.
2012) (quoting First Union Mortg. Corp. v. Eubanks (In re Eubanks), 219 B.R. 468, 471 (6th Cir. BAP 1998)); see, e.g., Pas-
chen, 296 F.3d at 1208-09 (″The Witt court’s view that the phrase ’as modified’ modifies ’payment,’ rather than ’claim,’ is a gram-
matically strained reading . . . . [that] contradicts the rule of the last antecedent, an accepted canon of statutory construction . . .
.″); In re Mattson, 210 B.R. 157, 160 (Bankr. D. Minn. 1997) (characterizing the Fourth Circuit’s interpretation of § 1322(c)(2) in
Witt as ″unnatural and [violative of] rules of both common sense and grammar, not to mention the last antecedent rule of statu-
tory construction.″).
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furcated [*21] into secured and unsecured components,
it can be reamortized and paid over the term of the
plan.″ (citations omitted)).

The court finds, based on the record, that the facts of
the instant case compel application of § 1322(c)(2) and al-
low the debtor to restructure the interest rate [*22] on
RBS Citizens’ claim. The promissory note and deed of
trust forming the basis of RBS Citizens’ claim will ma-
ture on August 1, 2016, which is prior to the due date of
the final payment under the fifty-eight month plan. 10

The plan proposes to pay the present value of RBS Citi-
zens’ claim, $11,555.70, in fifty-eight equal monthly in-
stallments of $226.02. Because the requirements of §
1325(a)(5)(B) are satisfied and the promissory note ma-
tured prior to the date of the last scheduled payment un-
der the proposed plan, the interest rate is subject to modi-

fication pursuant to § 1322(c)(2).

CONCLUSION

Based on the foregoing, RBS Citizens’ objection is
OVERRULED and the trustee’s motion for confirma-
tion is ALLOWED.

SO ORDERED.

SIGNED this 23 day of August, 2013.

/s/ Stephani W. Humrickhouse

Stephani W. Humrickhouse

United States Bankruptcy Judge

10 Additionally, RBS Citizens invoked an acceleration clause in the promissory note and, as a result, it could be argued that the
remaining balance thereunder became immediately due and payable approximately one month prior to the petition date.
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Property value matches auditor’s tax 
value or must provide appraisal prior to 
341 hearing to 341info@ch13akron.com 
 

List ALL PARCELS separately owned 
by Debtor.  Researched Summit,  
Portage, and Medina County by the  
debtor’s last name 
 

Full value of property is listed   
 

  

 

 

Footnote added to bottom of Schedule I 
as to when pension loan is paid off 
 
Employer name and address is listed 
   

      341   Check   List 
                              
 
 

All businesses owned by the 
debtor are listed with a  
reasonable value 
 
 
Auto lease value on Schedule B 
must be the same owed on  
Schedule D 
 
 
 

 
 

 
 

 
 

 
 

CHAPTER 13, Keith Rucinski, Trustee 

SCHEDULE A 
          

 

 
Chapter 13 payment amount matches 
excess income on Schedule J 
 

All creditors listed on Schedule D  
are listed in the plan as to their  
treatment  
 

Treatment of lease is stated in Plan 
 

Step up payments are provided when  
autos or pension loans are paid off.  
Year and Month are stated 
 

 

 

 

Prior 2 years of tax returns, current   
Bank statements, current auto and 
home insurance has been provided 5  
days prior to 341 hearing 

SCHEDULE I 

CHAPTER 13 
PLAN 

 
341info@ch13akron.com

 
SCHEDULE B

Rights and Responsi-
bilities have been 
filed with Court 

Copy of Divorce Decree 
has been provided 

Debtor has drivers  
license and social  
security card 
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