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1. National Form Plan 
 

Absent action by Congress, new bankruptcy rule amendments will take effect on 
December 1, 2017, including the official Chapter 13 plan form. 
 
A copy of the amended rules is available on the Chapter 13 website at 
www.chapter13info.com under the attorney and creditor sections.  
 
A direct link to review the changes is https://www.gpo.gov/fdsys/pkg/CDOC-
115hdoc36/pdf/CDOC-115hdoc.pdf 
 
Attached to this newsletter is a copy of the National Form Plan which will be used in the 
Northern District of Ohio effective December 1, 2017. 
 

 
2. Akron Memo Concerning Interest Rates on Secured Claims 

 
On May 9, 2017 the Honorable Alan M. Koschik issued a memo regarding interest rates 
to be used to cram down interest rates on secured property for cases filed in Akron.  
Those interest rates are as follows: 
 

Case Filing Date Secured Claim Interest Rate 
Before and on December 31, 2015 5.25% 
January 1, 2016 to December 31, 2016 5.50% 
January 1, 2017 to March 31, 2017 5.75% 
On or after April 1, 2017 6.00% 

 
Attached to this newsletter is a copy of the memo for counsel to review. 
 

3. Updated Means Test Numbers 
 
Attached to this newsletter are updated means test numbers effective May 1, 2017.  
 
Counsel should work with their software providers to make sure that the appropriate 
updates have been done to their software so that the correct numbers are being used. 
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4. Personal Financial Management Course 
 

Please note that the next Personal Financial Management Course will be held on Monday, 
October 23, 2017 at the Akron Public Library in downtown Akron. 
 
The course will run from 6 PM to 8 PM and is offered free of charge to the debtors. 
Although the City of Akron now charges for parking at the library, the Chapter 13 office 
will pay the parking for debtors who attend the class. 
 
The Chapter 13 office also sponsors an internet version of the Personal Financial 
Management Course through the Trustee Education Network at no cost to the debtor. The 
course is available in both English and Spanish and can be accessed through the Chapter 
13 webpage at www.chapter13info.com under the Financial Management Course box.  
 
Please find attached to this newsletter a flyer for the October 23, 2017 class for counsel to 
share with their clients.  
 

5. Tax Lien Certificates  
 
Many counties in Ohio sell delinquent property taxes to third party purchasers.  These 
purchasers generally are entitled to the amount paid for the certificate plus the interest 
rate stated on the certificate.  If the purchaser files a foreclosure in state court, the interest 
rate can increase to 18%. 
 
In a state court foreclosure, the purchaser is entitled to recover attorney fees pursuant to 
the contractual right of redemption if the property owner is seeking to redeem the 
property. 
 
However, the statutory cure of bankruptcy is not bound by the rules of redemption.   
See  In Re Joslin, Chapter 13 Case No. 15-12376 (decision entered January 25, 2016) 
(S.D. of Ohio). 
 
A copy of In Re Joslin is attached to this newsletter. 
 
In bankruptcy, attorney fees and costs are an unsecured claim.  Some tax lien purchasers 
are trying to assert that those fees and costs are secured.  Under Ohio Revised Code  
Section 5721.30 to 5721.35, the purchaser of the certificate is only vested in the same lien 
as the county which sold the lien, the amount of the certificate price plus interest. 
 
Fees and costs are not included in the lien purchased from the county.  Further, fees and 
costs are not added to the tax duplicate by the county.  There is no security in the liens for 
attorney fees and costs.  In a Chapter 13 bankruptcy, these fees and costs are unsecured. 
 

http://www.chapter13info.com/


This has become an issue, as some bankruptcy counsel are signing agreed entries granting 
fees and costs as a secured claim.  Further, counsel are agreeing that the fees and costs 
are part of the in rem property claim of the certificate holder and that the fees and costs 
are not dischargeable in bankrupty (only the purchased delinquent taxes plus interest 
should be in rem). 
 
As a recap, it is the Trustee’s position that purchasers of tax lien certificates are entitled 
to the following: 
 
The certificate amount plus stated interest as secured. 
Pre petition interest which accrued prior to the petition date as secured. 
Fees and Costs as unsecured. 
 
The Trustee has declined to support agreed entries not in compliance with bankruptcy 
law and the Ohio Revised Code. 
 

 
6. In re Yuska, 2017 Bankr. LEXIS 1126 (Bankr. N.D. Iowa Apr. 25, 2017) 

 

Before Debtor filed his bankruptcy petition, the Iowa Department of Revenue ("IDOR") 
sued Debtor in Iowa District Court. IDOR garnished rent payments Debtor was owed 
under a farmland lease. IDOR's garnishment resulted in $40,704.00 in rent being paid to 
the Tama County Sherriff. Debtor then filed a Chapter 13 bankruptcy petition. The Iowa 
District Court judge ordered the clerk of court, who was holding the $40,704.00 in 
garnished rent, to turn over those funds to the Chapter 13 Trustee. 

IDOR moved to convert this case to Chapter 7. The Court granted that motion. After 
conversion, the Chapter 13 remitted the $40,704.00 in farmland rents, less fees, to the 
Chapter 7 Trustee. Debtor then filed what was docketed as a Motion to Use Cash 
Collateral. That motion sought return of the full $40,704.00 in rents. The Court denied 
Debtor's motion. 

After reviewing Harris v. Viegelahn, 135 S. Ct. 1829, 191 L. Ed. 2d 783 (2015), the 
Court, on its own motion, held a hearing on whether Harris applied here and whether the 
Court should revisit its ruling on Debtor's Motion to Use Cash Collateral. The Trustee 
and creditor parties all argued that Harris addressed post-petition wages held by the 
Trustee. They argued that Harris does not apply and that the Court need not revisit its 
previous ruling.  

The Court followed the United States Supreme Court decision Harris which held "that a 
debtor who converts to Chapter 7 is entitled to return of any postpetition wages not yet 
distributed by the Chapter 13 trustee." Id.  

The Court held that pursuant to 11 U.S.C. § 541(a)(1), a debtor's "legal and equitable 
interest in property" at the time of filing comes into the bankruptcy estate. The farmland 
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rents that were owed to debtor were such an interest, as § 541(a)(6) made clear that 
proceeds, product, offspring, rents, or profits of or from property of the estate comes into 
the bankruptcy estate under both Chapter 13 and Chapter 7. Additionally, the Court cited 
the test provided in Harris was whether the funds would have gone to the bankruptcy 
estate if the case proceeded under Chapter 7 from the start. The farmland rents at issue 
would have come into the estate under § 541(a)(1) if the case had started under Chapter 
7.  Therefore, the Court held it will not revisit its ruling on Debtor's Motion to Use Cash 
Collateral. 
 
A copy of  In Re Yuska is attached to this newsletter. 
 
 

7. In re Gertz v. Warner et al. (Bankr. N.D. Ohio, Eastern Division at 
Akron, Case No. 15-05115, April 14, 2017)  

Chapter 7 trustee, Gertz (the “Trustee”) filed an adversary complaint for declaratory and 
injunctive relief regarding the right, title, and interest of the parties in the federal Thrift 
Savings Plan (“TSP”) custodial account of defendant Carlos Warner. Mr. Warner is the 
husband of debtor Margaret Katie Warner (the “Debtor”). The Debtor filed a complaint for 
divorce against Mr. Warner prior to her Chapter 7 petition. Through his employment Mr. 
Warner is a participant in the Thrift Savings Plan ("TSP"), which is a defined-
contribution retirement plan for federal employees. Mr. Warner has contributed a 
custodial account in his name held within the TSP. As of September 3, 2013, when Mr. 
Warner filed an Affidavit of Property with the State Court, he estimated that the balance 
in his TSP account was $101,000. Mr. Warner opened the TSP account on or about 
September 19, 2005, thirty days after he married the Debtor. The Debtor has never made 
any direct contributions into Mr. Warner's TSP account. Mr. Warner had designated the 
Debtor as the primary beneficiary of his interest in the TSP account. 

The Debtor filed a voluntary petition under Chapter 7 of the Bankruptcy Code on 
September 4, 2014. The Trustee filed his complaint in this adversary proceeding on 
October 13, 2015. In it, he alleged that the "equitable claim to an equal division and 
distribution of the marital property" is property of the estate, and that the Trustee was 
entitled to an order directing distribution of such property interest to the Trustee. The 
Trustee's complaint further requested the Court "to enter its order authorizing and 
empowering the trustee to execute a QDRO directing distribution of such funds to the 
estate and compelling the defendant, Todd Warner, to join in such Qualified Domestic 
Relations Order.  

As of the petition date, the Ohio domestic relations court had not entered any domestic 
relations order approving a property settlement between the Debtor and her husband, 
including any “qualifying retirement benefits court order” 
 
The bankruptcy court denied the Relief request by the Trustee. The court pointed to the 
fact that debtor was and had at all relevant times been the beneficiary of her husband's 
Thrift Savings Plan (TSP) Account was sufficient for the court to conclude that debtor 
had a beneficial intent in his TSP Account within the meaning of the TSP Statute as of 
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the commencement of her bankruptcy case. The Court concluded the beneficial interest 
of debtor in her husband's TSP account was excluded from property of the bankruptcy 
estate pursuant to 11 U.S.C. § 541(c)(2), as interpreted by case law. The Court held that 
the Debtor had a contingent interest in a share of the TSP account assets under Ohio 
domestic relations law that was exempt from the Trustee's administration under both 
Ohio and federal exemption statutes. Finally, the Court held that it could not use its  
equitable powers to add a new category of persons eligible to be alternate payees under 5 
C.F.R. § 1653.2. 
 
 
A copy of In Re Gertz v. Warner is attached to this newsletter. 
 
 

8. Midland Funding, LLC v. Johnson, 197 L. Ed. 2d 790, 2017 U.S. LEXIS 
2949, 137 S. Ct. 1407, 64 Bankr. Ct. Dec. 31, 26 Fla. L. Weekly Fed. S 563, 
2017 WL 2039159 (U.S. May 15, 2017) 

 
 

Petitioner Midland Funding filed a proof of claim in respondent Johnson’s Chapter 13 
bankruptcy case, asserting that Johnson owed Midland credit-card debt and noting that 
the last time any charge appeared on Johnson’s account was more than 10 years ago. The 
relevant statute of limitations under Alabama law is six years. Johnson objected to the 
claim, and the Bankruptcy Court disallowed it. Johnson then sued Midland, claiming that 
its filing a proof of claim on an obviously time-barred debt was “false,” “deceptive,” 
“misleading,” “unconscionable,” and “unfair” within the meaning of the Fair Debt 
Collection Practices Act. The District Court held that the Act did not apply and dismissed 
the suit. The Eleventh Circuit reversed. 

On appeal to the Supreme Court of the U.S., the Court held the filing of a proof of claim 
that is obviously time barred is not a false, deceptive, misleading, unfair, or 
unconscionable debt collection practice within the meaning of the FDCPA, reversing the 
Eleventh Circuit’s decision. 

The Court held Midland’s proof of claim was not “false, deceptive, or misleading.” The 
Bankruptcy Code defines the term “claim” as a “right to payment,” and state law usually 
determines whether a person has such a right. The relevant Alabama law provides that a 
creditor has the right to payment of a debt even after the limitations period has expired. 

The Court concluded that Midland’s proof of claim was not “unfair” or “unconscionable” 
within the terms of the FDCPA. 

Johnson argued that several lower courts have found or indicated that, in the context of an 
ordinary civil action to collect a debt, a debt collector’s assertion of a claim known to be 
time barred is “unfair.” But the Court pointed out other decisions to the contrary and 
rested their conclusion here upon their concern that a consumer might unwittingly repay a 
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time-barred debt. The Court noted Johnson’s arguments have significantly diminished 
force in a Chapter 13 bankruptcy, where the consumer initiates the proceeding, where a 
knowledgeable trustee is available, where procedural rules more directly guide the 
evaluation of claims and where the claims resolution process is “generally a more 
streamlined and less unnerving prospect.” 

A copy of In Re Midland Funding is attached to this newsletter. 

9. Henson v. Santander Consumer USA Inc., 582 U.S. ___ (2017). 

On June 12, 2017, the Supreme Court decided Henson v. Santander Consumer USA Inc., 
No. 16–349, holding that a company may collect debts that it purchased for its own 
account without triggering the statutory definition of “debt collector” within the Fair Debt 
Collection Practices Act. 

The Fair Debt Collection Practices Act authorizes private lawsuits and weighty fines 
designed to deter the wayward practices of “debt collector[s],” a term embracing anyone 
who “regularly collects or attempts to collect . . . debts owed or due . . . another.” 
15 U.S.C. §1692a(6). The complaint filed in this case alleges that CitiFinancial Auto 
loaned money to petitioners seeking to buy cars; that petitioners defaulted on those loans; 
and that respondent Santander then purchased the defaulted loans from CitiFinancial and 
sought to collect in ways petitioners believe violated the Act. The district court and 
Fourth Circuit held that Santander didn’t qualify as a debt collector because it did not 
regularly seek to collect debts “owed . . . another” but sought instead only to collect debts 
that it purchased and owned. 

On appeal to the Supreme Court, the Court rejected Petitioners’ argument that the Act 
treats everyone who attempts to collect a debt as either a “debt collector” or a “creditor,” 
but not both. Here, the Court noted that while the Act excludes from the debt collector 
definition certain persons who acquire a debt before default, it does not necessarily 
follow that the definition must include anyone who regularly collects debts acquired after 
default. Moreover, the Court indicated that under the definition at issue, one has to 
attempt to collect debts owed another before one can ever qualify as a debt collector. 

The Court also rejected Petitioners’ argument that their position was more in line with the 
spirit of the Act because, if Congress had been aware of defaulted debt purchasers like 
respondent, it would have treated them like traditional debt collectors. The Court 
explained that it is not its job to rewrite constitutionally valid text and that, in any event, 
Petitioners’ policy arguments were not unassailable as reasonable legislators might 
contend both ways on the question of how defaulted debt purchasers should be treated. 

A copy of In Re Henson is attached to this newsletter. 
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Official Form 113 

Chapter 13 Plan  12/17 

Part 1:  Notices  

To Debtors:  This form sets out options that may be appropriate in some cases, but the presence of an option on the form does not 
indicate that the option is appropriate in your circumstances or that it is permissible in your judicial district.  Plans that 
do not comply with local rules and judicial rulings may not be confirmable. 

 
 In the following notice to creditors, you must check each box that applies. 

To Creditors: Your rights may be affected by this plan. Your claim may be reduced, modified, or eliminated.  
You should read this plan carefully and discuss it with your attorney if you have one in this bankruptcy case. If you do not 
have an attorney, you may wish to consult one.  

If you oppose the plan’s treatment of your claim or any provision of this plan, you or your attorney must file an objection to 
confirmation at least 7 days before the date set for the hearing on confirmation, unless otherwise ordered by the Bankruptcy 
Court. The Bankruptcy Court may confirm this plan without further notice if no objection to confirmation is filed. See 
Bankruptcy Rule 3015. In addition, you may need to file a timely proof of claim in order to be paid under any plan. 

The following matters may be of particular importance. Debtors must check one box on each line to state whether or not the plan 
includes each of the following items.  If an item is checked as “Not Included” or if both boxes are checked, the provision will 
be ineffective if set out later in the plan. 

 

1.1 A limit on the amount of a secured claim, set out in Section 3.2, which may result in a partial 
payment or no payment at all to the secured creditor 

q Included q Not included 

1.2 Avoidance of a judicial lien or nonpossessory, nonpurchase-money security interest, set out in 
Section 3.4 

q Included q Not included 

1.3 Nonstandard provisions, set out in Part 8 q Included q Not included 

 
Part 2: Plan Payments and Length of Plan 

2.1 Debtor(s) will make regular payments to the trustee as follows:   

$ ___________   per_______ for  _____  months  

[and $ ___________   per_______ for  _____ months.]  Insert additional lines if needed. 

If fewer than 60 months of payments are specified, additional monthly payments will be made to the extent necessary to make the 
payments to creditors specified in this plan. 

q Check if this is an amended 
plan, and list below the 
sections of the plan that have 
been changed. 

_________________________________ 

_________________________________ 

 

 

 
 
 
Debtor 1 __________________________________________________________________  
 First Name Middle Name Last Name 
 
 
Debtor 2 ________________________________________________________________ 
(Spouse, if filing) First Name Middle Name Last Name 
 
 
United States Bankruptcy Court for the: ______________________ District of ______________ 
  (State) 
 
Case number ___________________________________________ 
 (If known) 

  Fill in this information to identify your case: 
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Debtor  ___________________________________________________________________________                Case number  ___________________________ 

Official Form 113 Chapter 13 Plan Page 2 

2.2 Regular payments to the trustee will be made from future income in the following manner:  

Check all that apply. 

q Debtor(s) will make payments pursuant to a payroll deduction order.  

q Debtor(s) will make payments directly to the trustee. 

q Other (specify method of payment):____________________________. 

2.3 Income tax refunds.  

Check one. 

q Debtor(s) will retain any income tax refunds received during the plan term. 

q Debtor(s) will supply the trustee with a copy of each income tax return filed during the plan term within 14 days of filing the return and will 
turn over to the trustee all income tax refunds received during the plan term.  

q Debtor(s) will treat income tax refunds as follows: 

               ____________________________________________________________________________________________________ 

       ____________________________________________________________________________________________________ 

2.4 Additional payments.  

Check one. 

q None. If “None” is checked, the rest of § 2.4 need not be completed or reproduced. 

q Debtor(s) will make additional payment(s) to the trustee from other sources, as specified below. Describe the source, estimated amount, 
and date of each anticipated payment.  

           ___________________________________________________________________________________________________________ 

        ___________________________________________________________________________________________________________ 

2.5 The total amount of estimated payments to the trustee provided for in §§ 2.1 and 2.4 is $ __________________. 

Part 3::  Treatment of Secured Claims 

3.1 Maintenance of payments and cure of default, if any.  
Check one.  
q None. If “None” is checked, the rest of § 3.1 need not be completed or reproduced. 

q The debtor(s) will maintain the current contractual installment payments on the secured claims listed below, with any changes required by 
the applicable contract and noticed in conformity with any applicable rules.  These payments will be disbursed either by the trustee or 
directly by the debtor(s), as specified below.  Any existing arrearage on a listed claim will be paid in full through disbursements by the 
trustee, with interest, if any, at the rate stated. Unless otherwise ordered by the court, the amounts listed on a proof of claim filed before the 
filing deadline under Bankruptcy Rule 3002(c) control over any contrary amounts listed below as to the current installment payment and 
arrearage. In the absence of a contrary timely filed proof of claim, the amounts stated below are controlling. If relief from the automatic stay 
is ordered as to any item of collateral listed in this paragraph, then, unless otherwise ordered by the court, all payments under this 
paragraph as to that collateral will cease, and all secured claims based on that collateral will no longer be treated by the plan. The final 
column includes only payments disbursed by the trustee rather than by the debtor(s).  

 

 
 
 

Name of creditor  Collateral Current installment 
payment 
(including escrow ) 

Amount of 
arrearage  (if 
any)  

Interest rate on 
arrearage 
(if applicable) 

Monthly plan 
payment on 
arrearage  

Estimated total 
payments by 
trustee 

 

 
_________________ ____________ $___________ 

Disbursed by: 
q Trustee 
q  Debtor(s) 

$___________ _______% $___________ $____________ 
 

 
_________________ ____________ $___________ 

Disbursed by: 
q Trustee 
q Debtor(s) 

$___________ _______% $___________ $____________ 
 

Insert additional claims as needed. 
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3.2 Request for valuation of security, payment of fully secured claims, and modification of undersecured claims. Check one. 

q None. If “None” is checked, the rest of § 3.2 need not be completed or reproduced. 

The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked. 

q The debtor(s) request that the court determine the value of the secured claims listed below. For each non-governmental secured claim 
listed below, the debtor(s) state that the value of the secured claim should be as set out in the column headed Amount of secured 
claim. For secured claims of governmental units, unless otherwise ordered by the court, the value of a secured claim listed in a proof of 
claim filed in accordance with the Bankruptcy Rules controls over any contrary amount listed below. For each listed claim, the value of 
the secured claim will be paid in full with interest at the rate stated below.  

The portion of any allowed claim that exceeds the amount of the secured claim will be treated as an unsecured claim under Part 5 of this 
plan. If the amount of a creditor’s secured claim is listed below as having no value, the creditor’s allowed claim will be treated in its entirety 
as an unsecured claim under Part 5 of this plan. Unless otherwise ordered by the court, the amount of the creditor’s total claim listed on the 
proof of claim controls over any contrary amounts listed in this paragraph. 

The holder of any claim listed below as having value in the column headed Amount of secured claim will retain the lien on the property interest 
of the debtor(s) or the estate(s) until the earlier of:  

(a) payment of the underlying debt determined under nonbankruptcy law, or 

(b) discharge of the underlying debt under 11 U.S.C. § 1328, at which time the lien will terminate and be released by the creditor.   

 Name of creditor Estimated amount 
of creditor’s total 
claim 

Collateral Value of 
collateral 

Amount of 
claims senior to 
creditor’s claim 

Amount of 
secured claim  

Interest 
rate 

Monthly 
payment to 
creditor  

Estimated total 
of monthly 
payments 

 
_____________ $_______ __________ $______ $_______ $______ ___% $_______ $_______ 

 
_____________ 

 

$_______ __________ $______ $_______ $______ ___% $_______ $_______ 

 

 
Insert additional claims as needed. 

3.3 Secured claims excluded from 11 U.S.C. § 506.  

Check one. 

q None. If “None” is checked, the rest of § 3.3 need not be completed or reproduced. 

q The claims listed below were either:  

(1) incurred within 910 days before the petition date and secured by a purchase money security interest in a motor vehicle acquired for the 
personal use of the debtor(s), or  

(2)  incurred within 1 year of the petition date and secured by a purchase money security interest in any other thing of value.  

These claims will be paid in full under the plan with interest at the rate stated below. These payments will be disbursed either by the trustee or 
directly by the debtor(s), as specified below.  Unless otherwise ordered by the court, the claim amount stated on a proof of claim filed before the 
filing deadline under Bankruptcy Rule 3002(c) controls over any contrary amount listed below.  In the absence of a contrary timely filed proof of 
claim, the amounts stated below are controlling. The final column includes only payments disbursed by the trustee rather than by the debtor(s).  

 

 
Name of creditor Collateral Amount of claim  Interest 

rate 
Monthly plan 
payment 

Estimated total 
payments by trustee  

______________________________ ______________________ $___________   _____% $________  

Disbursed by: 

q  Trustee 
q  Debtor(s) 

$_________________ 

 ______________________________ ______________________ $___________   _____% $________  

Disbursed by: 

q  Trustee 
q  Debtor(s) 

$_________________  

 Insert additional claims as needed. 
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3.4 Lien avoidance.  
Check one. 
q None. If “None” is checked, the rest of § 3.4 need not be completed or reproduced. 
The remainder of this paragraph will be effective only if the applicable box in Part 1 of this plan is checked. 

q The judicial liens or nonpossessory, nonpurchase money security interests securing the claims listed below impair exemptions to which the 
debtor(s) would have been entitled under 11 U.S.C. § 522(b). Unless otherwise ordered by the court, a judicial lien or security interest 
securing a claim listed below will be avoided to the extent that it impairs such exemptions upon entry of the order confirming the plan. The 
amount of the judicial lien or security interest that is avoided will be treated as an unsecured claim in Part 5 to the extent allowed. The 
amount, if any, of the judicial lien or security interest that is not avoided will be paid in full as a secured claim under the plan. See 11 U.S.C. 
§ 522(f) and Bankruptcy Rule 4003(d). If more than one lien is to be avoided, provide the information separately for each lien. 

 Information regarding judicial 
lien or security interest 

Calculation of lien avoidance Treatment of remaining 
secured claim  

 
0BName of creditor a. Amount of lien    $______________ Amount of secured claim after 

avoidance (line a minus line f) 
$_______________________ 

 __________________ b. Amount of all other liens    $______________ 

 Collateral c.  Value of claimed exemptions + $______________ Interest rate (if applicable) 

 __________________ d.  Total of adding lines a, b, and c    $______________   _____ % 

 
Lien identification (such as 
judgment date, date of lien 
recording, book and page number) 

e.   Value of debtor(s)’ interest in 
property 

− $______________ 
Monthly payment on secured 
claim 
$_______________________ 

 __________________ 

__________________ 
f.  Subtract line e from line d.     $______________ 

Estimated total payments on 
secured claim 
$_______________________ 

Extent of exemption impairment  

(Check applicable box):  

q Line f is equal to or greater than line a.  

The entire lien is avoided. (Do not complete the next column.) 

q Line f is less than line a.  

A portion of the lien is avoided. (Complete the next column.) 

 

Insert additional claims as needed. 

 

3.5 Surrender of collateral.  

Check one. 
q None. If “None” is checked, the rest of § 3.5 need not be completed or reproduced. 

q The debtor(s) elect to surrender to each creditor listed below the collateral that secures the creditor’s claim.  The debtor(s) request that 
upon confirmation of this plan the stay under 11 U.S.C. § 362(a) be terminated as to the collateral only and that the stay under § 1301 
be terminated in all respects.  Any allowed unsecured claim resulting from the disposition of the collateral will be treated in Part 5 below. 

 
  Name of creditor Collateral 

 
______________________________________________________ _____________________________________________ 

 
______________________________________________________ _____________________________________________ 

 

Insert additional claims as needed. 
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Part 4:   Treatment of Fees and Priority Claims 
4.1 General 

Trustee’s fees and all allowed priority claims, including domestic support obligations other than those treated in § 4.5, will be paid in full without 
postpetition interest. 

4.2 Trustee’s fees 

Trustee’s fees are governed by statute and may change during the course of the case but are estimated to be ________% of plan payments; and 
during the plan term, they are estimated to total $___________.  

4.3 Attorney’s fees 

The balance of the fees owed to the attorney for the debtor(s) is estimated to be $___________.  

4.4 Priority claims other than attorney’s fees and those treated in § 4.5.  
Check one. 
q None. If “None” is checked, the rest of § 4.4 need not be completed or reproduced. 

q The debtor(s) estimate the total amount of other priority claims to be _____________. 

4.5 Domestic support obligations assigned or owed to a governmental unit and paid less than full amount.  

Check one. 
q None. If “None” is checked, the rest of § 4.5 need not be completed or reproduced. 

q The allowed priority claims listed below are based on a domestic support obligation that has been assigned to or is owed to a 
governmental unit and will be paid less than the full amount of the claim under 11 U.S.C. § 1322(a)(4).  This plan provision 
requires that payments in § 2.1 be for a term of 60 months; see 11 U.S.C. § 1322(a)(4). 

 
Name of creditor Amount of claim to be paid   

_______________________________________________________________________________ $__________________________ 

 
_______________________________________________________________________________ $__________________________ 

  

  Insert additional claims as needed. 

Part 5: Treatment of Nonpriority Unsecured Claims 

  
5.1 Nonpriority unsecured claims not separately classified. 

Allowed nonpriority unsecured claims that are not separately classified will be paid, pro rata. If more than one option is checked, the option 
providing the largest payment will be effective. Check all that apply. 

q   The sum of $___________. 

q _______% of the total amount of these claims, an estimated payment of $_________.  

q   The funds remaining after disbursements have been made to all other creditors provided for in this plan. 

If the estate of the debtor(s) were liquidated under chapter 7, nonpriority unsecured claims would be paid approximately $__________. 
Regardless of the options checked above, payments on allowed nonpriority unsecured claims will be made in at least this amount.  
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5.2 Maintenance of payments and cure of any default on nonpriority unsecured claims. Check one.  

q None. If “None” is checked, the rest of § 5.2 need not be completed or reproduced. 

q The debtor(s) will maintain the contractual installment payments and cure any default in payments on the unsecured claims listed below 
on which the last payment is due after the final plan payment. These payments will be disbursed either by the trustee or directly by the 
debtor(s), as specified below. The claim for the arrearage amount will be paid in full as specified below and disbursed by the trustee. 
The final column includes only payments disbursed by the trustee rather than by the debtor(s). 

Name of creditor Current installment 
payment 

Amount of arrearage 
to be paid 

Estimated total 
payments by 
trustee 

__________________________________________________ $___________  

Disbursed by: 
q  Trustee 
q  Debtor(s) 

$______________ $____________ 

__________________________________________________ $___________  

Disbursed by: 
q  Trustee 
q  Debtor(s) 

$______________ $____________ 

Insert additional claims as needed. 

5.3 Other separately classified nonpriority unsecured claims. Check one. 

q None. If “None” is checked, the rest of § 5.3 need not be completed or reproduced. 

q The nonpriority unsecured allowed claims listed below are separately classified and will be treated as follows 

 
Name of creditor Basis for separate classification 

and treatment 
Amount to be paid 
on the claim 

Interest rate 
(if applicable) 

Estimated total 
amount of 
payments 

 

_______________________________ ____________________________ $_____________ ______% $__________ 

 _______________________________ ____________________________ $_____________ ______% $__________  

 
   Insert additional claims as needed. 
 
 

Part 6: Executory Contracts and Unexpired Leases 

6.1 The executory contracts and unexpired leases listed below are assumed and will be treated as specified. All other executory contracts 
and unexpired leases are rejected. Check one. 

q None. If “None” is checked, the rest of § 6.1 need not be completed or reproduced. 

q Assumed items. Current installment payments will be disbursed either by the trustee or directly by the debtor(s), as specified below, subject 
to any contrary court order or rule.  Arrearage payments will be disbursed by the trustee.  The final column includes only payments disbursed 
by the trustee rather than by the debtor(s). 
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Name of creditor Description of leased 

property or executory 
contract 

Current installment 
payment 

Amount of 
arrearage to 
be paid 

Treatment of arrearage 

(Refer to other plan 
section if applicable) 

Estimated total 
payments by 
trustee 

 

 ____________________ __________________ $___________  
Disbursed by: 
q  Trustee 

q  Debtor(s) 

 

$__________ __________________ 

__________________ 

$__________  

 ____________________ __________________ $___________  
Disbursed by: 
q  Trustee 

q  Debtor(s) 

 

$__________ __________________ 

__________________ 

$__________  

Insert additional contracts or leases as needed. 

  

 Part 7: Vesting of Property of the Estate 

7.1 Property of the estate will vest in the debtor(s) upon   

Check the applicable box: 

q plan confirmation.  

q entry of discharge.     

q other:   ____________________________________________. 
 
 
 
 
 
 
 
 
 

Part 8: Nonstandard Plan Provisions 

8.1 Check “None” or List Nonstandard Plan Provisions   

q None. If “None” is checked, the rest of Part 8 need not be completed or reproduced. 

Under Bankruptcy Rule 3015(c), nonstandard provisions must be set forth below.  A nonstandard provision is a provision not otherwise included in the 
Official Form or deviating from it.  Nonstandard provisions set out elsewhere in this plan are ineffective.   

The following plan provisions will be effective only if there is a check in the box “Included” in § 1.3.  

 _____________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________ 

_____________________________________________________________________________________________________________ 
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Part 9: Signature(s): 

9.1 Signatures of Debtor(s) and Debtor(s)’ Attorney   

If the Debtor(s) do not have an attorney, the Debtor(s) must sign below; otherwise the Debtor(s) signatures are optional.  The attorney for the Debtor(s), if any, 
must sign below. 

 

û_________________________________________ û_________________________________________ 
 Signature of Debtor 1  Signature of Debtor 2 

 Executed on _________________ Executed on __________________ 
 MM   /   DD   / YYYY  MM   /   DD   / YYYY 
 
 
 

û_________________________________________ Date _________________   
Signature of Attorney for Debtor(s) MM   /   DD   / YYYY 

 
By filing this document, the Debtor(s), if not represented by an attorney, or the Attorney for Debtor(s) 
also certify(ies) that the wording and order of the provisions in this Chapter 13 plan are identical to 
those contained in Official Form 113, other than any nonstandard provisions included in Part 8. 
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Exhibit: Total Amount of Estimated Trustee Payments  

  The following are the estimated payments that the plan requires the trustee to disburse.  If there is any difference between the amounts set 
out below and the actual plan terms, the plan terms control.  

a.  Maintenance and cure payments on secured claims (Part 3, Section 3.1 total)    

b. Modified secured claims (Part 3, Section 3.2 total)       

c. Secured claims excluded from 11 U.S.C. § 506 (Part 3, Section 3.3 total)   

d. Judicial liens or security interests partially avoided (Part 3, Section 3.4 total) 

e. Fees and priority claims (Part 4 total) 

f. Nonpriority unsecured claims (Part 5, Section 5.1, highest stated amount) 

g. Maintenance and cure payments on unsecured claims (Part 5, Section 5.2 total) 

h. Separately classified unsecured claims (Part 5, Section 5.3 total) 

i. Trustee payments on executory contracts and unexpired leases (Part 6, Section 6.1 total) 

j. Nonstandard payments (Part 8, total)  + 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

$______________ 

       Total of lines a through j 

 

 

       $_______________ 
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Committee Note 

Official Form 113 is new and is the required plan 
form in all chapter 13 cases, except to the extent that Rule 
3015(c) permits the use of a Local Form.  Except as 
permitted by Rule 9009, alterations to the Official Form are 
not permitted.  As the form explains, spaces for responses 
may be expanded or collapsed as appropriate, and sections 
that are inapplicable do not need to be reproduced. Portions 
of the form provide multiple options for provisions of a 
debtor’s plan, but some of those options may not be 
appropriate in a given debtor’s situation or may not be 
allowed in the court presiding over the case.  Debtors are 
advised to refer to applicable local rulings. Nothing in the 
Official Form requires confirmation of a plan containing 
provisions inconsistent with applicable law. 

 
Part 1.  This part sets out warnings to both debtors 

and creditors.  For creditors, if the plan includes one or 
more of the provisions listed in this part, the appropriate 
boxes must be checked.  For example, if Part 8 of the plan 
proposes a provision not included in, or contrary to, the 
Official Form, that nonstandard provision will be 
ineffective if the appropriate check box in Part 1 is not 
selected.     

  
Part 2.  This part states the proposed periodic plan 

payments, the estimated total plan payments, and sources of 
funding for the plan.  Section 2.1 allows the debtor or 
debtors to propose periodic payments in other than monthly 
intervals.  For example, if the debtor receives a paycheck 
every week and wishes to make plan payments from each 
check, that should be indicated in § 2.1.  If the debtor 
proposes to make payments according to different “steps,” 
the amounts and intervals of those payments should also be 
indicated in § 2.1.  Section 2.2 provides for the manner in 
which the debtor will make regular payments to the trustee.   
If the debtor selects the option of making payments 
pursuant to a payroll deduction order, that selection serves 
as a request by the debtor for entry of the order.  Whether 
to enter a payroll deduction order is determined by the 
court.  See Code § 1325(c).  If the debtor selects the option 
of making payments other than by direct payments to the 
trustee or by a payroll deduction order, the alternative 
method (e.g., a designated third party electronic funds 
transfer program) must be specified.  Section 2.3 provides 
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for the treatment of any income tax refunds received during 
the plan term. 

 
Part 3.  This part provides for the treatment of 

secured claims.   
 
The Official Form contains no provision for 

proposing preconfirmation adequate protection payments to 
secured creditors, leaving that subject to local rules, orders, 
forms, custom, and practice.  A Director’s Form for notice 
of and order on proposed adequate protection payments has 
been created and may be used for that purpose. 

 
Section 3.1 provides for the treatment of claims 

under Code § 1322(b)(5) (maintaining current payments 
and curing any arrearage).  For the claim of a secured 
creditor listed in § 3.1, an estimated arrearage amount 
should be given.  A contrary arrearage or current 
installment payment amount listed on the creditor’s timely 
filed proof of claim, unless contested by objection or 
motion, will control over the amount given in the plan.   

 
In § 3.2, the plan may propose to determine under 

Code § 506(a) the value of a secured claim.  For example, 
the plan could seek to reduce the secured portion of a 
creditor’s claim to the value of the collateral securing it.  
For the secured claim of a non-governmental creditor, that 
determination would be binding upon confirmation of the 
plan.  For the secured claim of a governmental unit, 
however, a contrary valuation listed on the creditor’s proof 
of claim, unless contested by objection or motion, would 
control over the valuation given in the plan.  See 
Bankruptcy Rule 3012.  Bankruptcy Rule 3002 
contemplates that a debtor, the trustee, or another entity 
may file a proof of claim if the creditor does not do so in a 
timely manner.  See Bankruptcy Rules 3004 and 3005.  
Section 3.2 will not be effective unless the appropriate 
check box in Part 1 is selected.   

 
Section 3.3 deals with secured claims that under the 

so-called “hanging paragraph” of § 1325(a)(5) may not be 
bifurcated into secured and unsecured portions under Code 
§ 506(a), but it allows for the proposal of an interest rate 
other than the contract rate to be applied to payments on 
such a claim.  A contrary claim amount listed on the 
creditor’s timely filed proof of claim, unless contested by 
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objection or motion, will control over the amount given in 
the plan.  If appropriate, a claim may be treated under § 3.1 
instead of § 3.3.   

 
In § 3.4, the plan may propose to avoid certain 

judicial liens or security interests encumbering exempt 
property in accordance with Code § 522(f).  This section 
includes space for the calculation of the amount of the 
judicial lien or security interest that is avoided. A plan 
proposing avoidance in § 3.4 must be served in the manner 
provided by Bankruptcy Rule 7004 for service of a 
summons and complaint.  See Bankruptcy Rule 4003.  
Section 3.4 will not be effective unless the appropriate 
check box in Part 1 is selected. 

 
Section 3.5 provides for elections to surrender 

collateral and requests for termination of the stay under 
§ 362(a) and § 1301 with respect to the collateral 
surrendered.  Termination will be effective upon 
confirmation of the plan.   

 
Part 4.  This part provides for the treatment of 

trustee’s fees and claims entitled to priority status.  Section 
4.1 provides that trustee’s fees and all allowed priority 
claims (other than those domestic support obligations 
treated in § 4.5) will be paid in full.  In § 4.2, the plan lists 
an estimate of the trustee’s fees.  Although the estimate 
may indicate whether the plan will be feasible, it does not 
affect the trustee’s entitlement to fees as determined by 
statute.  In § 4.3, the form requests a statement of the 
balance of attorney’s fees owed.  Additional details about 
payments of attorney’s fees, including information about 
their timing and approval, are left to the requirements of 
local practice.  In § 4.4, the plan calls for an estimated 
amount of other priority claims.  A contrary amount listed 
on the creditor’s proof of claim, unless changed by court 
order in response to an objection or motion, will control 
over the amount given in § 4.4. In § 4.5, the plan may 
propose to pay less than the full amount of a domestic 
support obligation that has been assigned to, or is owed to, 
a governmental unit, but not less than the amount that claim 
would have received in a chapter 7 liquidation.  See 
§§ 1322(a)(4) and 1325(a)(4) of the Code.  This plan 
provision requires that the plan payments be for a term of 
60 months.  See § 1322(a)(4). 
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Part 5.  This part provides for the treatment of 
unsecured claims that are not entitled to priority status. In 
§ 5.1, the plan may propose to pay nonpriority unsecured 
claims in accordance with several options.  One or more 
options may be selected.  For example, the plan could 
propose simply to pay unsecured creditors any funds 
remaining after disbursements to other creditors, or it could 
also provide that a defined percentage of the total amount 
of unsecured claims will be paid.  In § 5.2, the plan may 
propose to cure any arrearages and maintain periodic 
payments on long-term, nonpriority unsecured debts 
pursuant to § 1322(b)(5) of the Code.   In § 5.3, the plan 
may provide for the separate classification of nonpriority 
unsecured claims (such as co-debtor claims) as permitted 
under Code § 1322(b)(1).   

 
Part 6.  This part provides for executory contracts 

and unexpired leases.  An executory contract or unexpired 
lease is rejected unless it is listed in this part.  If the plan 
proposes neither to assume nor reject an executory contract 
or unexpired lease, that treatment would have to be set 
forth as a nonstandard provision in Part 8.   

 
The Official Form contains no provision on the 

order of distribution of payments under the plan, leaving 
that to local rules, orders, custom, and practice.  If the 
debtor desires to propose a specific order of distribution, it 
must be contained in Part 8. 

 
Part 7.  This part defines when property of the 

estate will revest in the debtor or debtors.  One choice must 
be selected—upon plan confirmation, upon entry of 
discharge the case, or upon some other specified event.  
This plan provision is subject to a contrary court order 
under Code § 1327(b).   

 
Part 8.  This part gives the debtor or debtors the 

opportunity to propose provisions that are not otherwise in, 
or that deviate from, the Official Form.  All such 
nonstandard provisions must be set forth in this part and 
nowhere else in the plan.  This part will not be effective 
unless the appropriate check box in Part 1 is selected.  See 
Bankruptcy Rule 3015(c).   

 
Part 9.  The plan must be signed by the attorney for 

the debtor or debtors. If the debtor or debtors are not 
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represented by an attorney, they must sign the plan, but the 
signature of represented debtors is optional.  In addition to 
the certifications set forth in Rule 9011(b), the signature 
constitutes a certification that the wording and order of 
Official Form 113 have not been altered, other than by 
including any nonstandard provision in Part 8.    
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Changes Made After Publication and Comment 
 

· Part 1 (Notices).  The following language was 
added to the Notice to Debtors: “Plans that do not 
comply with local rules and judicial rulings may not 
be confirmable.” 

· Part 2.  Subpart 2.3 (Income tax refunds) was 
expanded to include all income taxes, not just 
federal, and a more open-ended response option was 
added. 

· Part 3.  In subpart 3.1 (Maintenance of payments 
and cure of default, if any), “if any” was inserted 
after “cure of default” and “amount of arrearage.”  
Language was added to limit postpetition changes 
in the payment amount to those that are properly 
noticed pursuant to Rule 3002.1, and the provision 
now specifies that the trustee will make any 
arrearage payments.  A sentence was added to cover 
the situation in which a secured creditor does not 
file a timely proof of claim.   

· Changes were made in subpart 3.2 (Request for 
valuation of security . . .) to clarify that the lien of a 
secured creditor is released at discharge only as to 
the debtor’s or the estate’s interest in the collateral 
and only if the debt secured by the property is 
discharged. 

· In subpart 3.3 (Secured claims excluded from 11 
U.S.C. § 506), a sentence was added to provide that 
if the secured creditor does not file a timely proof of 
claim, the plan’s statement of the amount of the 
claim will control. 

· Subpart 3.4 (Lien avoidance) was changed to 
recognize the court’s authority to provide an 
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effective date for a lien avoidance other than the 
date the confirmation order is entered.  A change 
was also made to clarify that a claim for which a 
lien is avoided will be treated as an unsecured claim 
only to the extent that the claim is allowed. 

· Subpart 3.5 (Surrender of collateral) was changed 
from providing for the debtor’s consent to 
termination of the stay to providing that the debtor 
requests that the stay be terminated upon 
confirmation.   

· Part 4.  Subpart 4.1 (General) was changed to 
clarify that domestic support obligations that have 
not been assigned will be treated under the general 
provision for payment in full of the priority amount.  
“Postpetition” was inserted before “interest.” 

· In subpart 4.2 (Trustee’s fees), language was added 
to specify that the amount of the trustee’s fees is 
determined by statute and may vary over time.   

· In subpart 4.5 (Domestic support obligations 
assigned or owed to a governmental unit. . .), a 
reminder was inserted that § 1322(a)(4) requires 
that the debtor’s disposable income for 60 months 
be devoted to the plan if the plan provides for less 
than full payment of assigned domestic support 
obligations. 

· Part 5.  Subpart 5.1 (General) and subpart 5.3 were 
deleted.  In the subpart that is now 5.2 
(Maintenance of payments and cure of any default 
on nonpriority unsecured claims), clarifying 
explanations were added, including a statement that 
the trustee will make payments on any arrearages 
being cured. 

· Part 6 (Executory contracts and unexpired leases).  
In subpart 6.1, the columns were rearranged to a 
more logical order, and the heading of the second 
column was changed to include executory contracts.  
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A statement was added that the trustee will disburse 
arrearage payments. 

· Part 7 of the published form (Order of distribution 
of Trustee Payments) was deleted.  Subsequent 
parts were renumbered.  

· New Part 7 (Vesting of Property of the Estate).  The 
option of property vesting in the debtor upon the 
closing of the case was changed to vesting upon the 
“entry of discharge.”   

· New Part 8 (Nonstandard Plan Provisions).  A 
sentence explaining the meaning of “nonstandard 
provision” was added, along with a statement that 
nonstandard provisions placed elsewhere in the plan 
are ineffective.   

· New Part 9 (Signatures).  A statement was added 
after the signatures certifying that the plan is 
identical in wording and order of provisions to 
Official Form 113, except for any nonstandard 
provisions placed in Part 8. 

· Exhibit:  Total Amount of Estimated Trustee 
Payments.  The wording of the introductory 
explanation was revised, and a sentence was added 
to clarify that payment amounts specified in the 
plan control over the amounts listed in the Exhibit.  
An entry was added for payments under any Part 8 
nonstandard provisions. 

· Committee Note.  The Committee Note was revised 
in accordance with the changes in the plan. 

· A number of technical and formatting changes were 
made.   

 
Summary of Public Comment 

 
 Summaries of the comments submitted in response 
to the publication of Official Forms 113 are set forth in 
Appendix B.
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Pursuant to the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, all people filing 
for bankruptcy after October 17, 2005, must take a Personal Financial Management Instructional 
Course in order to earn a discharge of their case. A discharge means a successful completion of the 
plan and creditors paid through the plan may not seek further payment from you. This course is in 
addition to the Credit Counseling Course that you took to file your Chapter 13 case. If you have 
already taken both courses you should contact your attorney to be sure it is filed correctly with the 
Bankruptcy Court.  
 
The Chapter 13 Office in Akron, Ohio will be offering the Personal Financial Management Instruction 
Course on Monday, October 23, 2017, at the Akron–Summit County Public Library, 60 S. High 
Street, Akron, Ohio 44308. Pickup of course materials and seating for the class begins at 5:30 p.m. 
The course runs from 6:00 p.m. to 8:00 p.m. A parking deck is located next to the library and parking 
is free. You must register for the course! You may do so by calling 330-475-7500, or by email 
to edclass@ch13akron.com. PLEASE MAKE SURE TO LEAVE YOUR NAME AND CASE 
NUMBER WHEN CALLING TO MAKE YOUR RESERVATION. Space is limited so please make 
your reservation as soon as possible. The deadline to register for the class is October 19,
2017. A photo I.D. will be necessary in order to take the course. If you require a Sign Language 
interpreter send your request to edclass@ch13akron.com. The instructor will be Keith Rucinski. Mr. 
Rucinski is a CPA and Attorney and serves as Trustee for the Chapter 13 Office. For the past decade 
he has taught college courses and has been a frequent speaker at local and national seminars.  

This course is only being offered to individuals who have filed Chapter 13 with the U.S. Bankruptcy 
Court in Akron, Ohio. The course is being offered without regard to an individual’s ability to pay. There 
is no cost to individuals for taking the course sponsored by the Chapter 13 Office.  

You are not required to take this course through the Chapter 13 office, but you must take a 
course which has been certified by the U.S. Department of Justice – U.S. Trustee Program. The 
other course providers may charge you a fee. The Chapter 13 Office in Akron does not pay or 
receive fees or other consideration for the referral of debtor students to or by the provider.  

Upon completion of the course the Chapter 13 Office in Akron will provide participants a certificate of 
course completion. This certificate must be filed with the U.S. bankruptcy Court in Akron, Ohio in order 
to earn a discharge in your case.  

One Cascade Plaza 
Suite 2020 
Akron, Ohio 44308 

Phone: 330.762.6335 
Fax:     330.762.7072 
Web:   www.chapter13info.com 

Office Of 
The Chapter 13 Trustee 

Keith L. Rucinski, Trustee  
 

Personal Financial Management Instructional Course 

 The Chapter 13 Office also sponsors a free online course. Please 
see our website for more information: www.chapter13info.com. 

 

mailto:edclass@ch13akron.com
mailto:edclass@ch13akron.com
http://www.chapter13info.com/


e - 

Main Library N 
is located at 60  S. High Street 
Akron, Ohio 44326 
in downtown  Akron, OH 
330-643-9000. 
“Drive-through window accessible 

from High Street between 
Main library  and the High & Market parking deck 
. LOADING DOCK entrance Is on Mill Street 
• From Cleveland: From Interstate 1-77 South, take exit 21C to 
merge onto lnnerbelt/Martin Luther King Jr Fwy E/OH-59  E 
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In re Yuska

United States Bankruptcy Court for the Northern District of Iowa

April 25, 2017, Decided

Chapter 7, Bankruptcy No. 14-1504

Reporter
2017 Bankr. LEXIS 1126 *

IN RE: DAVID EUGENE YUSKA, Debtor.

Core Terms

rents, wages, bankrupt estate, postpetition, farmland, revisit, 
converted, parties, conversion, garnished, funds, bankruptcy 
petition, equitable interest, services rendered, previous ruling, 
time of filing, distribute, proceeded, started, lease, gone

Case Summary

Overview
HOLDINGS: [1]-Under 11 U.S.C.S. § 541(a)(1), a debtor's 
"legal and equitable interest in property" at the time of filing 
comes into the bankruptcy estate. The farmland rents that 
were owed to debtor were such an interest, as § 541(a)(6) 
made clear that proceeds, product, offspring, rents, or profits 
of or from property of the estate comes into the bankruptcy 
estate under both Chapter 13 and Chapter 7; [2]-The test 
provided in Harris was whether the funds would have gone to 
the bankruptcy estate if the case proceeded under Chapter 7 
from the start. The farmland rents at issue would have come 
into the estate under § 541(a)(1) if the case had started under 
Chapter 7, and therefore, the court would not revisit its ruling 
on debtor's Motion to Use Cash Collateral.

Outcome
The court did not revisit its ruling on debtor's Motion.

LexisNexis® Headnotes

Bankruptcy Law > ... > Bankruptcy > Estate Property > Contents 
of Estate

Bankruptcy Law > ... > Bankruptcy > Conversion & 

Dismissal > Effects of Conversion

Bankruptcy Law > Conversion & Dismissal > Individuals With 
Regular Income

HN1[ ] The filing of a Chapter 7 petition creates the 
bankruptcy estate, which includes, with some exceptions, all 
of the debtor's "legal and equitable interest in property" at the 
time of filing. 11 U.S.C.S. § 541(a)(1). It specifically excludes 
wages earned for services rendered after the date of the 
petition. 11 U.S.C.S. § 541(a)(6). A bankruptcy estate created 
by a filing under Chapter 13, however, does include wages 
earned for services rendered after the date of the petition. 11 
U.S.C.S. § 1306(a). And when a case is converted from 
Chapter 13 to Chapter 7, postpetition wages are no longer a 
part of the bankruptcy estate. 11 U.S.C.S. § 348(f)(1)(A).

Bankruptcy Law > Conversion & Dismissal > Individuals With 
Regular Income

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Effects of Conversion

HN2[ ] Before Harris, there was some question about 
whether, after conversion from Chapter 13 to chapter 7, the 
trustee should return any undistributed postpetition wages to 
the debtor, or distribute them to creditors according to the 
plan. The United States Supreme Court settled this question. 
In Harris, the Court held that a debtor who converts to 
Chapter 7 is entitled to return of any postpetition wages not 
yet distributed by the Chapter 13 trustee. The Court also 
found that, generally, there is nothing in the Code denying 
debtors funds that would have been theirs had the case 
proceeded under Chapter 7 from the start. The Court 
concluded that the debtor would have had possession of and 
right to all post-petition wages if the case had been filed under 
Chapter 7. Thus, the Court ordered that the funds held by the 
trustee to be released to the debtor.

https://advance.lexis.com/api/shepards?id=urn:contentItem:5NDH-PS61-DXC7-H0VC-00000-00&category=initial&context=
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Bankruptcy Law > ... > Bankruptcy > Estate Property > Contents 
of Estate

HN3[ ] 11 U.S.C.S. § 541(a)(6) makes clear that "proceeds, 
product, offspring, rents, or profits of or from property of the 
estate" comes into the bankruptcy estate under both Chapter 
13 and Chapter 7.

Counsel:  [*1] David Eugene Yuska, Debtor, Pro se.

For Renee K. Hanrahan, Trustee: Eric W. Lam, Cedar Rapids, 
IA; Cynthia Parker, Cedar Rapids, IA; Abbe M Stensland, 
Cedar Rapids, IA.

Judges: THAD J. COLLINS, UNITED STATES 
BANKRUPTCY JUDGE.

Opinion by: THAD J. COLLINS

Opinion

MEMORANDUM RE: APPLICABILITY OF HARRIS v. 
VIEGELAHN

On September 18, 2015 the Court held a telephonic hearing. 
At that hearing, the Court asked the parties to comment on 
whether the Court should revisit its decision denying debtor's 
request to have the Chapter 7 trustee pay over money in her 
possession when the case was converted from Chapter 13 to 
Chapter 7. In particular, the Court raised the issue of whether 
Harris v. Viegelahn, 135 S. Ct. 1829, 191 L. Ed. 2d 783 
(2015), applied to this case. Debtor appeared pro se. John 
Waters and Laurie McCown appeared for the Iowa 
Department of Revenue. Christopher Moran appeared for the 
Internal Revenue Service. John Schmillen appeared for the 
United States Trustee. Rene Hanrahan, Chapter 7 Trustee, and 
Eric Lam, her attorney, also appeared.

After hearing arguments, the Court gave the parties 14 days to 
brief the issue. The Iowa Department of Revenue, the Internal 
Revenue Service, and the case Trustee filed briefs. They all 
argued that Harris is distinguishable and that the Court [*2]  
should not alter, amend, or otherwise revisit its ruling. The 
Court finds that Harris is distinguishable and the Court will 
not revisit its previous ruling.

BACKGROUND

Before Debtor filed his bankruptcy petition, the Iowa 
Department of Revenue ("IDOR") sued Debtor in Iowa 
District Court. IDOR garnished rent payments Debtor was 
owed under a farmland lease. IDOR's garnishment resulted in 

$40,704.00 in rent being paid to the Tama County Sherriff. 
Debtor then filed a Chapter 13 bankruptcy petition. The Iowa 
District Court judge ordered the clerk of court, who was 
holding the $40,704.00 in garnished rent, to turn over those 
funds to the Chapter 13 Trustee.

IDOR moved to convert this case to Chapter 7. The Court 
granted that motion. After conversion, the Chapter 13 
remitted the $40,704.00 in farmland rents, less fees, to the 
Chapter 7 Trustee. Debtor then filed what was docketed as a 
Motion to Use Cash Collateral. That motion sought return of 
the full $40,704.00 in rents. The Court denied Debtor's 
motion.

Later, the Supreme Court decided Harris v. Viegelahn, 135 S. 
Ct. 1829, 191 L. Ed. 2d 783 (2015). That case addressed 
whether postpetition wages held by a Chapter 13 Trustee 
should be paid back to a debtor or turned over to the case 
Trustee after conversion [*3]  to a Chapter 7. After reviewing 
Harris, this Court, on its own motion, held a hearing on 
whether Harris applied here and whether the Court should 
revisit its ruling on Debtor's Motion to Use Cash Collateral. 
The Trustee and creditor parties all argued that Harris 
addressed postpetition wages held by the Trustee. They 
argued that Harris does not apply and that the Court need not 
revisit its previous ruling.

DISCUSSION

HN1[ ] The filing of a Chapter 7 petition creates the 
bankruptcy estate, which includes, with some exceptions, all 
of the debtor's "legal and equitable interest in property" at the 
time of filing. 11 U.S.C. § 541(a)(1) (2012). It specifically 
excludes wages earned for services rendered after the date of 
the petition. § 541(a)(6). A bankruptcy estate created by a 
filing under Chapter 13, however, does include wages earned 
for services rendered after the date of the petition. § 1306(a). 
And when a case is converted from Chapter 13 to Chapter 7, 
postpetition wages are no longer a part of the bankruptcy 
estate. See § 348(f)(1)(A). HN2[ ] Before Harris, there was 
some question about whether, after such conversion, the 
Trustee should return any undistributed postpetition wages to 
the debtor, or distribute them to creditors according to the 
plan. [*4] 

The United States Supreme Court settled this question. Harris 
v. Viegelahn, 135 S. Ct. 1829, 191 L. Ed. 2d 783 (2015). 
There, the Court held "that a debtor who converts to Chapter 
7 is entitled to return of any postpetition wages not yet 
distributed by the Chapter 13 trustee." Id. The Court also 
found that, generally, there is "nothing in the Code denying 
debtors funds that would have been theirs had the case 
proceeded under Chapter 7 from the start." Id. at 1837-38. 
The Court concluded that Debtor would have had possession 
of and right to all post-petition wages if the case had been 

2017 Bankr. LEXIS 1126, *1126
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filed under Chapter 7. Id. Thus, the Court ordered that the 
funds held by trustee to be released to the debtor. Id.

Here, when Debtor filed his Chapter 13 petition, his farmland 
tenants owed him rent under the lease agreement. The parties 
arguing that Harris does not apply point out that the rent owed 
Debtor was not "wages" for services that Debtor rendered 
postpetition. Instead, the rents were owing to Debtor 
prepetition for property rents, and would have entered into 
the bankruptcy estate in both Chapter 13 and Chapter 7.

Under § 541(a)(1) Debtor's "legal and equitable interest in 
property" at the time of filing comes into the bankruptcy 
estate. The farmland rents that was owed to Debtor [*5]  were 
such an interest: HN3[ ] Section 541(a)(6) makes clear that 
"[p]roceeds, product, offspring, rents, or profits of or from 
property of the estate" comes into the bankruptcy estate under 
both Chapter 13 and Chapter 7. As a result, even if the case 
had started in Chapter 7, the farmland rents would have gone 
into the estate.

The test provided in Harris is whether the funds would have 
gone to the bankruptcy estate if "the case proceeded under 
Chapter 7 from the start." Harris, 135 S. Ct. at 1837-38. The 
farmland rents at issue would have come into the estate under 
§ 541(a)(1) if the case had started under Chapter 7.

CONCLUSION

Therefore, the Court will not revisit its ruling on Debtor's 
Motion to Use Cash Collateral.

Dated and Entered:

April 25, 2017

/s/ Thad J. Collins

THAD J. COLLINS

U.S. BANKRUPTCY JUDGE

End of Document
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MEMORANDUM DECISION ON  
CROSS-MOTIONS FOR SUMMARY JUDGMENT 

 
 Marc P. Gertz, the duly-appointed Chapter 7 trustee (the “Trustee”) in the underlying 

bankruptcy case in which this adversary proceeding arises, has filed a complaint for declaratory 

entry on the record.
This document was signed electronically on April 14, 2017, which may be different from its

Dated:  April 14, 2017

IT IS SO ORDERED.
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and injunctive relief regarding the right, title, and interest of the parties in the federal Thrift 

Savings Plan (“TSP”) custodial account of defendant Carlos Warner.  Mr. Warner is the husband 

of debtor Margaret Katie Warner (the “Debtor”).  The Debtor filed a complaint for divorce 

against Mr. Warner prior to her Chapter 7 petition.  As of the petition date, the Ohio domestic 

relations court had not entered any domestic relations order approving a property settlement 

between the Debtor and her husband, including any “qualifying retirement benefits court order” 

(“QRBCO”) (more fully defined, infra).  The Trustee asserts that this posture allows him to stand 

in the shoes of the Debtor, and ultimately receive the funds from the TSP account to be 

distributed to the Debtor in the divorce, without running afoul of either the anti-alienation 

provision of the TSP’s governing statute, or the exemptions applicable to tax-advantaged 

retirement accounts under Ohio law and federal bankruptcy law.  The Debtor and the United 

States of America (the “United States”), on behalf of its defendant agency, the Internal Revenue 

Service (the “IRS”), each filed answers contesting the Trustee’s claims. 

 Currently before the Court are the motion for partial summary judgment by the United 

States (Docket No. 15)1 (the “United States Motion”) and the motion for summary judgment by 

the Trustee (Docket No. 17) (the “Trustee Motion”), both filed on March 11, 2016.  On March 

25, 2016, the United States filed a response to the Trustee Motion and the Trustee filed a 

response to the United States Motion (Docket Nos. 18 and 19, respectively).  The United States 

and Trustee each filed replies in support of their position on April 1, 2016.  (Docket Nos. 20 and 

23, respectively.)  At an April 4, 2016 preliminary hearing on the motions, the Debtor’s counsel 

announced that the Debtor had chosen not to provide additional briefing and would rest on the 

                                                           
1  The complaint against the United States was dismissed on grounds of ripeness on June 16, 2016.  However, the 
United States has not been dismissed as a party and its motion for partial summary judgment implicates matters that 
are ripe for adjudication, not the Trustee’s claims under 11 U.S.C. § 505 that were unripe.  The United States Motion 
therefore was not withdrawn or mooted by the order dismissing the complaint against the United States. 
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briefs of the United States filed in opposition to the Trustee’s Motion, as well as the United 

States’ Motion, which essentially sought judgment in the Debtor’s favor.  At the request of the 

parties, the Court later conducted an oral argument on May 9, 2016.   

 The collection of issues presented by the six briefs and subsequent oral argument in this 

matter can be summarized thus: 

(1) Whether the Debtor had a beneficial interest in the TSP account by virtue of her status as 

Mr. Warner’s designated beneficiary; 

(2) Whether Ohio domestic relations law grants a debtor a present interest in all or a portion 

of her spouse’s retirement plan assets upon the filing of a divorce action; 

(3) Whether a debtor’s interest in a spouse’s TSP account after filing for divorce but prior to 

the entry of a QRBCO is property of the estate pursuant to 11 U.S.C. § 541, or is 

excluded from property of the estate pursuant to 11 U.S.C. § 541(c)(2); 

(4) Whether a debtor’s interest in a spouse’s TSP account after filing for divorce but prior to 

the entry of a QRBCO can be exempted from the bankruptcy estate pursuant to 11 U.S.C. 

§ 522; and 

(5) Whether it is legally permissible for a bankruptcy estate trustee to use a QRBCO under 

the TSP’s enabling statute to effect an assignment of benefits in a TSP custodial account 

to bankruptcy estate administered by such trustee. 

JURISDICTION AND VENUE 

This Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. § 1334 

and General Order No. 2012-7 entered by the United States District Court for the Northern 

District of Ohio on April 4, 2012.  Venue is proper pursuant to 28 U.S.C. § 1409(a).  This is a 
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core proceeding pursuant to 28 U.S.C. § 157(b)(2)(B), (E), and (O) and the Court has authority 

to enter a final judgment. 

SUMMARY JUDGMENT STANDARD 

In bankruptcy cases, including adversary proceedings, a party may move for summary 

judgment at any time before 30 days before the initial date set for an evidentiary hearing on any 

issue for which summary judgment is sought, unless a different time is set by local rule or the 

court orders otherwise.  Fed. R. Bankr. P. 7056 (otherwise incorporating Fed. R. Civ. P. 56), see 

also Fed. R. Bankr. P. 9014(c).  When a party so moves, the court “shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a); see also Celotex 

Corporation v. Catrett, 477 U.S. 317, 322 (1986).  A Plaintiff movant must establish all essential 

elements supporting its claim in this fashion; a defendant must establish that any one (or more) 

essential elements of Plaintiff’s claim fails, or establish all elements of one or more of 

defendant’s affirmation defenses, in order to obtain a defense judgment by summary judgment.  

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). 

Evidence presented in support of summary judgment is viewed in the light most 

favorable to the non-moving party “drawing all reasonable inferences in its favor.”  Matsushita 

Electric Industrial Co., Ltd. v. Zenith Radio Corporation, 475 U.S. 574, 587 (1986).  However, if 

a moving party meets its burden to establish a lack of genuine dispute as to a material fact, the 

burden then shifts to the non-moving party to “come forward with evidence which would support 

a judgment in its favor.”  Celotex, 477 U.S. at 324; Fed. R. Civ. P. 56(e).  In responding in this 

way to a motion for summary judgment, the non-moving party may not rely on a “mere scintilla 

of evidence” in support of its opposition to the motion.  There must be enough evidence 
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presented in which a jury could reasonably find for the non-moving party.  Zenith, 475 U.S. at 

586. 

In this adversary proceeding, and on the cross-motions for summary judgment currently 

before the Court, the parties are of the unanimous opinion that summary judgment is appropriate 

here without the need for a trial.  The Court agrees.  The disputes before the Court concern only 

the correct legal conclusions based on undisputed facts. 

UNDISPUTED FACTS AND PROCEDURAL HISTORY 

The parties submitted a substantial stipulated record for the Court to take under 

advisement, including exhibits.  (Docket No. 12.)  The following facts are derived from those 

stipulations, stipulated exhibits, and the Court’s own docket. 

The Debtor married Carlos Warner, also a defendant in this action, on or about August 

20, 2005.  She filed a complaint for divorce against him in the Domestic Relations Division of 

the Summit County Court of Common Pleas (the “State Court”) on August 12, 2013. 

Mr. Warner works as a public defender for the Office of the Federal Public Defender for 

the Northern District of Ohio, and is thus an employee of the United States Government.  

Through that employment, he is a participant in the Thrift Savings Plan (“TSP”), which is a 

defined-contribution retirement plan for federal employees.  Mr. Warner has contributed a 

custodial account in his name held within the TSP.  As of September 3, 2013, when Mr. Warner 

filed an Affidavit of Property with the State Court, he estimated that the balance in his TSP 

account was $101,000.  (Docket No. 12 at ¶ 14 and Ex. C.)  In the affidavit, Mr. Warner 

described the account as a “401K” account.  Id. 
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Mr. Warner opened his TSP account on or about September 19, 2005, thirty days after he 

married the Debtor.  The Debtor has never made any direct contributions into Mr. Warner’s TSP 

account. 

Mr. Warner, who is still living, has designated the Debtor as the primary beneficiary of 

his interest in the TSP account. 

The Debtor filed a voluntary petition under Chapter 7 of the Bankruptcy Code on 

September 4, 2014.  Marc P. Gertz was duly appointed the Chapter 7 trustee for the estate of the 

Debtor pursuant to designation of the United States Trustee. 

The Trustee filed his complaint in this adversary proceeding on October 13, 2015.  In it, 

he alleged that the “equitable claim to an equal division and distribution of the marital property” 

is property of the estate (Compl. ¶ 8), and that the Trustee was entitled to an order directing 

distribution of such property interest to the Trustee.  (Compl. ¶ 9).  The Trustee’s complaint 

further asks this Court “to enter its order authorizing and empowering the trustee to execute a 

QDRO directing distribution of such funds to the estate and compelling the defendant, Todd 

Warner, to join in such Qualified Domestic Relations Order.”2 (Compl. ¶ 12.) 

The United States filed its answer on November 10, 2015.  The Debtor filed her answer 

on November 19, 2015.  Mr. Warner filed an answer much later, on March 7, 2016, but did not 

materially participate in this adversary proceeding. 

Following a further pretrial after the close of discovery, the Court entered a scheduling 

order setting simultaneous deadlines for stipulations, dispositive motions, response briefs, and 

replies.  The Court informed Mr. Warner that his participation in the dispositive motion briefing 

                                                           
2  The Court presumes that the Trustee meant to refer to a QRBCO, not a “qualified domestic relations order” or 
“QDRO,” which is the domestic relations transfer device applicable to private pension and retirement plans 
governed by ERISA.  See pages 9-10, infra. 
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was not necessary, and Mr. Warner did not file or respond to any dispositive motions.  The 

United States and the Trustee each filed dispositive motions, filed responses to each other’s 

motion, and filed replies in support of their own.  The Unites States also filed, on April 1, 2016, 

its Motion to Dismiss the Second Claim for Relief in the Trustee’s Complaint directed directly at 

the United States IRS.3 

At the request of the parties, the Court held an oral argument on the cross-motions for 

summary judgment on May 9, 2016.  At the conclusion of the oral argument, the Court took the 

matter under advisement. 

LEGAL ANALYSIS 

As in all bankruptcy cases of individual debtors, the Court must determine what legal or 

equitable interests the Debtor had in property as of the commencement of her case, which 

interests in her property became property of the bankruptcy estate that the Trustee may 

administer, and which of those assets may be exempted from the estate and claims of the 

Debtor’s creditors.  More specifically, the Court here is called upon to answer those questions 

with respect to the Debtor’s rights to her share of her husband’s retirement account after filing a 

divorce action but before effectuating a division of that account via a transfer of assets 

authorized by a QRBCO, the form of order specifically provided for division of TSP accounts in 

divorce cases by the governing statute and regulations. 

The Court undertakes these inquiries in this case by examining the distinct forms of 

interests various parties argue the Debtor had as of the commencement of the case in the TSP 

                                                           
3  The United States’ motion to dismiss was confined to the Trustee’s direct claims against the IRS for tax 
determination under 11 U.S.C. § 505.  The Trustee did not oppose the motion to dismiss.  The Court granted the 
United States’ motion to dismiss on June 16, 2016, specifically on the ground that the claims in the Complaint 
against the IRS directly for determination of tax liability under 11 U.S.C. § 505 were not ripe for decision.  (The 
United States had asserted multiple additional grounds for dismissal.)  The United States’ separately-filed motion for 
summary judgment was unaffected by this dismissal, since it concerned the separate issues in the Complaint that are 
ripe for adjudication. 
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account assets.  First, whether the Debtor had a beneficial interest in the TSP account assets by 

virtue of her designation by Mr. Warner as a beneficiary.  Second, whether the Debtor had 

acquired a present interest in the Plan assets, or as the Trustee argues, a mere equitable claim to a 

distribution from marital assets pursuant to Ohio domestic relations law.  The proper legal 

characterization of these distinct rights informs the further inquiries about what is or is not 

property of the bankruptcy estate and what property of the bankruptcy estate is exempt. 

I. The Debtor’s Beneficial Interest in the TSP Account Assets Is Not Property of the 
Estate. 

 
A. The Debtor Is a Beneficiary of Mr. Warner’s TSP Plan Account Because She 

Is, and Was at All Relevant Times, the Designated Beneficiary. 
 

The parties have stipulated that Mr. Warner expressly designated the Debtor as a 

beneficiary of the TSP account pursuant to 5 U.S.C. § 8424(c).  (Docket No. 12 at ¶10.)  Unlike 

private retirement plans governed by the Employee Retirement Income Security Act, 

29 U.S.C. §§ 1001-1461 (“ERISA”), the TSP’s analogous, but not identical, governing statute, 

which is codified primarily at 5 U.S.C. §§ 8431-8440f, but also in other provisions within 

Chapter 84 of Title 5, 5 U.S.C. §§ 8401 et seq. (the “TSP Statute”), does not expressly require a 

spouse to be a plan participant’s beneficiary.   

This case varies slightly in this respect from the facts of In re Lawson, Adv. Proc. No. 

15- 05094, Docket No. 44 (Bankr. N.D. Ohio Mar. 31, 2017) (Koschik, J.), in which the Court 

relied not only on the actual beneficiary designation, but also ERISA’s statutory imperative that 

spouses be deemed presumptive beneficiaries.  Lawson, Docket No. 44 at 12-13.  Nevertheless, 

while the TSP Statute lacks this feature, the fact that the Debtor is and has at all relevant times 

been the beneficiary of Mr. Warner’s TSP Account is sufficient for the Court to conclude that the 

Debtor had a beneficial intent in Mr. Warner’s TSP Account within the meaning of the TSP 
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Statute as of the commencement of the Debtor’s bankruptcy case.  Indeed, the parties’ 

stipulations makes that legal conclusion clear.  (Docket No. 12 at ¶ 10.) 

B. The Debtor’s Beneficial Interest in the TSP Account Assets Is Excluded 
From the Bankruptcy Estate Pursuant to 11 U.S.C. § 541(c)(2). 
 

The Bankruptcy Code provides that “a restriction on the transfer of a beneficial interest of 

the debtor in a trust that is enforceable under applicable nonbankruptcy law is enforceable in a 

[bankruptcy case].”  11 U.S.C. § 541(c)(2).  This provision, expressly referenced in Bankruptcy 

Code Section 541(a) as an exception to the property constituting the estate, “entitles a debtor to 

exclude from property of the estate any interest in a plan or trust that contains a transfer 

restriction enforceable under any relevant nonbankruptcy law.”  Patterson v. Shumate, 504 U.S. 

753, 758, 112 S.Ct. 2242, 119 L.Ed.2d 519 (1992).  The Thrift Savings Fund4 is such a trust 

subject to an anti-alienation clause.  5 U.S.C. § 8437(g) expressly provides that the Thrift 

Savings Fund holds employee and member funds in trust for such members.  Another provision 

of Section 8437 provides that “sums in the Thrift Savings Fund may not be assigned or alienated 

and are not subject to execution, levy, attachment, garnishment, or other legal process.”  5 U.S.C. 

§ 8437(e)(2).  Patterson and 11 U.S.C. § 541(c)(2) form the backbone of the United States’ 

primary argument in its motion for partial summary judgment and supporting briefing, which 

urges that the Debtor’s interest in Mr. Warner’s TSP account are properly excluded from 

property of her bankruptcy estate and may not be distributed to creditors by the Trustee. 

                                                           
4 The Thrift Savings Fund is a specific fund within the Treasury of the United States established by 5 U.S.C. § 
8437(a), and it is where the assets attributable to members’ custodial accounts are held.  The Court observes that 
although the United States became involved in this action as a named defendant subject to tax determination claims 
asserted against the IRS, a division of the Treasury of the United States, it also has an incidental, but important 
interest in this adversary proceeding as, essentially, the sponsor, fiduciary, and custodian of the TSP, a portion of 
whose assets the Trustee seeks to obtain for the bankruptcy estate in this case. 
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There are exceptions to the anti-alienation provision of 5 U.S.C. § 8437(e)(2) provided 

for in Section 8437(e)(3).  The only one of these that is potentially relevant to the issues 

currently before the Court is amounts payable to other persons under 5 U.S.C. § 8467.  That 

section provides that the TSP may pay funds from an employee’s, member’s, or annuitant’s 

account “to another person if and to the extent expressly provided for in the terms of—(1) any 

court decree of divorce, annulment, or legal separation, or the terms of any court order or court-

approved property settlement agreement incident to any court decree of divorce, annulment, or 

legal separation.”  5 U.S.C. § 8467(a)(1).  Federal regulations promulgated related to that section 

further introduce the concept of a “qualifying retirement benefits court order” previously defined 

as a (“QRBCO”).  5 C.F.R. § 1653.2.5  This regulation, which no party to this adversary 

proceeding has challenged, states that to be enforceable against the TSP, a retirement benefits 

court order must meet certain requirements.  It further contains a list of certain characteristics 

that an order cannot have if it is to be honored by the TSP as a QRBCO.  The QRBCO 

mechanism is analogous, but not identical, to the “qualified domestic relations order” (QDRO) 

mechanism in ERISA.  Compare 5 C.F.R. 1653.2 with 29 U.S.C. § 1056(d)(3).  See also In re 

Lawson, Adv. Proc. No. 15-05094, Docket No. 44 at 2, 12, and 15 (Bankr. N.D. Ohio Mar. 31, 

2017) (Koschik, J.). 

If an order qualifies as a QRBCO, then the anti-alienation provision of 5 U.S.C. 

§ 8437(e)(2) would not prohibit the distribution of plan assets to an alternate payee who was 

either a divorcing spouse or surviving child.  However, it is important to emphasize that the 

                                                           
5  See generally 5 C.F.R. §§ 1653.1-1653.5. 
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QRBCO mechanism is an exception to the general anti-alienation rule.6  The Trustee concedes 

that if the domestic relations court had already entered a QDRO (or, presumably, a QRBCO), 11 

U.S.C. § 541(c)(2) would apply and the transfer restrictions would be enforceable.  (Docket No. 

19 at 5.) 

In the Court’s view, the rule of Patterson applies to this case as well.  While Patterson 

involved an anti-alienation provision in an ERISA retirement plan, the reasoning of Patterson 

applies with equal force to funds in the Thrift Savings Plan, even though the TSP is not governed 

by ERISA.  See, e.g., In re O’Neal, 462 B.R. 324, 331 (Bankr. D. Mass. 2011) (citing Patterson 

and proceeding to hold that “[f]unds held in a federal Thrift Savings Plan likewise are statutorily 

protected against assignment or attachment, and are excluded from the bankruptcy estate.”).  The 

TSP shares many functional characteristics with ERISA plans.  Most significantly for the issues 

currently before the Court, both the TSP and ERISA contain mandatory anti-alienation 

provisions, compare 5 U.S.C. § 8437(e)(1) with 29 U.S.C. § 1056(d)(1) (TSP directly provides 

that benefits may not be assigned or alienated, while ERISA requires all ERISA-qualified 

pension plans to provide that the benefits may be assigned or alienated).  The TSP also provides 

for tax treatment of the Thrift Savings Fund as a trust under Section 401(a) of the Internal 

Revenue Code, 5 U.S.C. § 8440, similar to many ERISA plans, such as the familiar 401(k) plans 

provided by many private employers.  While both ERISA and the TSP Statute are extraordinarily 

complex and detailed, and there are doubtless other points on which they differ, the anti-

alienation and trust provisions are similar enough that the Court is comfortable applying caselaw 

on ERISA to the TSP on those issues.  This matters here because caselaw on ERISA is 

                                                           
6  See Section III, infra, regarding the Trustee’s argument that the Court can and should grant him leave to seek from 
the State Court entry of a QRBCO naming him as a beneficiary of Mr. Warner’s TSP account on the grounds that he 
has squeezed his feet into the Debtor’s shoes.   
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considerably more extensive and developed than caselaw specifically on the TSP Statute.  The 

United States’ counsel acknowledged this at oral argument, and the Court’s subsequent research 

confirms as much. 

Patterson held that Section 541(c)(2)’s exclusion of trusts containing restrictions on 

transfers enforceable under applicable nonbankruptcy law from property of the estate extends to 

a debtor’s interests as a plan participant.  Patterson’s reasoning, however, was not limited to plan 

participants, but rather extended to “any interest [held by a debtor] in a plan or trust that contains 

a transfer restriction enforceable under any relevant nonbankruptcy law.”  Patterson v. Shumate, 

504 U.S. at 758 (emphasis added).  Indeed, the statute itself refers to “a beneficial interest of the 

debtor in a trust.”  11 U.S.C. § 541(c)(2) (emphasis added). 

Therefore, the Court concludes that the beneficial interest of the Debtor in her husband’s 

TSP account is excluded from property of the bankruptcy estate pursuant to 11 U.S.C. 

§ 541(c)(2), as interpreted by the U.S. Supreme Court in Patterson v. Shumate, 504 U.S. 753 

(1992). 

II. The Debtor Has a Contingent Interest in a Share of the TSP Account Assets Under 
Ohio Domestic Relations Law That Is Exempt From the Trustee’s Administration 
Under Both Ohio and Federal Exemption Statutes. 

 
The Trustee’s initial argument in his Motion and Complaint is that the Debtor has no 

vested beneficial rights in the Plan that are excepted from the bankruptcy estate pursuant to 

Section 541(c)(2) because the State Court has not entered a QRBCO, Mr. Warner remains living, 

and the Debtor had no other interest in the TSP account assets.  The Court has rejected those 

arguments in Section I, supra, and on that basis has concluded that the Debtor’s beneficial 

interest in the Plan is excluded from the bankruptcy estate.  This conclusion could, and perhaps 

should, end the Court’s inquiry.   
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However, the Trustee’s now rejected premise led to his argument that even though the 

Debtor had no vested beneficial interest to assets in the Plan, she nevertheless had an equitable 

claim to a distribution of TSP account assets, along with other marital assets, as a divorcing, but 

not yet divorced spouse.  The Trustee asserts that this equitable claim is property of the 

bankruptcy estate notwithstanding Section 541(c)(2)’s exclusion of beneficial interests in a trust 

subject to an anti-alienation clause.  The Trustee further contends that this equitable claim to a 

distribution of marital assets is not exempt pursuant to 11 U.S.C. § 522.  In order to address the 

Trustee’s arguments comprehensively, the Court analyzes the Debtor’s rights in the TSP account 

assets as a divorcing spouse and the extent to which such rights are exempt under Section 522.   

A. Upon the Filing of Her Divorce Action, the Debtor Acquired a Contingent 
Interest in Her Husband’s Retirement Plan As a Marital Asset Pursuant to 
Ohio Domestic Relations Law. 

 
In Ohio divorce proceedings, “the court shall … determine what constitutes marital 

property and what constitutes separate property … [and] shall divide the marital and separate 

property equitably between the spouses.”  R.C. 3105.171(B).  When undertaking this 

determination, “the court has jurisdiction over all property, excluding the social security benefits 

of a spouse … in which one or both spouses have an interest.”  Id.  “Marital property” includes, 

inter alia, “[a]ll real and personal property that currently is owned by either or both of the 

spouses, including, but not limited to, the retirement benefits of the spouses, and that was 

acquired by either or both of the spouses during the marriage.”  R.C. 3105.171(A)(3)(a)(i).  The 

parties have stipulated that Mr. Warner opened his TSP account after he married the Debtor 

(Docket No. 12 at ¶¶ 5 and 8), so all of his contributions to his TSP account were made during 

their marriage. 
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The Trustee argues that the divorce complaint creates a mere equitable claim and thereby 

attempts to separate the divorcing debtor’s rights from the nature of the underlying assets.  This 

sleight of hand suggests that the divorcing debtor’s rights are reduced to claims -- essentially 

either choses in action or accounts receivable -- assets that would require their own designation 

in an applicable exemption statutes in order to be exempt.  The Trustee’s central contention is 

that the Debtor did not have an interest in the TSP account assets themselves, which the Trustee 

concedes would be exempt.  (Docket No. 24 at 8.)  Instead, the Trustee argues that the Debtor 

had a domestic relations law claim for equitable distribution of marital assets, which was at that 

point sufficiently undifferentiated and inchoate that it was not specifically an interest in the Plan 

assets.  “Without a divorce decree or the issuance of a QDRO, the claim for retirement benefits 

are [sic] nothing more than a claim for equitable distribution.” (Docket No. 17 at 9.)  “Debtor has 

nothing more than an equitable claim.”  (Docket No. 24 at 7.) Thus, according to the Trustee’s 

argument, “the Trustee is not demanding turnover of any portion of the Thrift Savings Plan.”  

(Docket No. 17 at 10.)  The Trustee contends that he is simply seeking to liquidate a domestic 

relations law claim—an equitable claim arising under Ohio state law—that he further contends 

could, somehow, be satisfied by a distribution of assets from a TSP trust account that is 

otherwise protected from the claims of creditors by federal law. 

However, Ohio bankruptcy courts have interpreted R.C. 3105.171(B) to mean that upon a 

spouse filing for divorce, each spouse acquires a contingent interest in the marital property, not 

merely a generalized equitable claim.  In re Greer, 242 B.R. 389, 395-96 (Bankr N.D. Ohio 

1999); In re Street, 395 B.R. 637, 643-44 (Bankr. S.D. Ohio 2008); see also In re Dzielak, 435 

B.R. 538, 546 (Bankr. N.D. Ill. 2010) (applying Illinois law).7  This contingent interest arises 

                                                           
7  In Dzielak, the court noted specifically that the debtor did not raise the argument that her potential interest in the 
retirement plan at issue was not property of the bankruptcy estate pursuant to Section 541(c)(2).  435 B.R. at 546.  
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pursuant to state domestic relations law independent of any vested beneficial interest arising 

from the TSP Statute or, in other cases, from ERISA, the terms of a retirement plan, and/or a 

domestic relations order.  It applies to all of the marital property, regardless of the name in which 

such property may be titled, and is not limited to retirement plan assets.  However,  

such a property interest is limited.  Specficially, given the fact that neither spouse 
is assured of receiving any specific item of ‘marital property,’ the Court holds that 
upon a spouse filing for divorce, and until a formal distribution of the parties’ 
property is made, the interest of the spouse acquires in the other’s separately titled 
property is strictly contingent, therefore subject to later divestment if the state 
court with jurisdiction over the parties’ property does not enter an order awarding 
the property to a non-title holding spouse.  The effect of this is that although 
contingent interests are clearly property of the bankruptcy estate pursuant to § 
541(a), the contingency of the interest may prevent the bankruptcy trustee from 
ever utilizing the property for the benefit of the bankruptcy estate given the fact 
that federal law clearly holds that the extent to which an interest in property is 
limited in the hands of the debtor, it is equally limited in the hands of the 
bankruptcy estate. 

In re Greer, 242 B.R. at 396-97 (citations omitted).   

While this interest is contingent, it is not speculative; it is a present interest in each item 

of marital property.  Greer found that “it was the intention under Ohio law to confer upon a 

spouse an interest in any property that is or would qualify as ‘marital property,’ regardless of 

whether such property was separately titled.”  Id. at 396.  Since “neither spouse is assured of 

receiving any specific item of ‘marital property,’ … the interest a spouse acquires in the other’s 

separately titled property is strictly contingent,” id., but it does exist.   

In this case, where the Debtor filed her bankruptcy petition after filing her divorce action, 

the Debtor had just such a present, contingent interest in the marital property, in particular the 

                                                           
Although silent on the point, the same seems to be true in Greer and Street where the opinions do not address the 
issue. 
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TSP account assets, as of the commencement of this case.8  Therefore, the Trustee cannot avoid 

the question of whether the Debtor’s interest in that property is subject to exemption. 

B. The Debtor’s Contingent Interest in the Plan Is Exempt Under Both Ohio 
and Federal Exemption Statutes Applicable in this Bankruptcy Case. 

 
An individual debtor may exempt certain interests in property from the estate.  See 11 

U.S.C. § 522.  Initially, there are two alternative categories of exemptions that debtors may 

choose, the so-called “state” exemptions available to any debtor (bankrupt or not) by state law, 

or the “federal” exemptions set out in 11 U.S.C. § 522(d).  However, as permitted by 11 U.S.C. 

§ 522(b)(2), Ohio has specifically provided that Ohio-domiciled debtors are not eligible to claim 

the federal exemptions under 11 U.S.C. § 522(d).  R.C. 2329.662.  Therefore, the exemptions 

applicable to individual debtors in Ohio are uniformly those set forth in 11 U.S.C. § 522(b)(3), 

which incorporates Ohio’s exemption statutes.9  Those exemptions include an exemption, with 

no dollar limitation, for a debtor’s “rights to or interest in a pension, benefit, annuity, retirement 

allowance, or accumulated contributions,” R.C. 2329.66(A)(10)(a) and a debtor’s “rights or 

interests in the assets held in, or to directly or indirectly receive any payment or benefit under, 

any individual retirement account [or] individual retirement annuity,” R.C. 2329.66(A)(10)(c).  

These exemptions expressly apply to any “alternate payee under a qualified domestic relations 

order (QDRO) or other similar court order.”  R.C. 2329.66(A)(10)(f).  Ohio law provides a 

further exemption, also with no dollar limitation, for “[a]ny other property that is specifically 

                                                           
8  For the reasons set forth in Section I of this Memorandum Opinion, the Debtor actually had more than a present 
contingent interest in the TSP account assets.  She had a vested beneficial interest in those assets.  The point here is 
that even if she did not have such vested beneficial interest, for example if she were not a named beneficiary, Ohio 
domestic relations law would have nevertheless given her upon filing the divorce action a present contingent interest 
in marital property capable of exemption if such assets qualified under applicable exemption statutes. 
9 The applicable state exemptions may vary if a debtor has not lived in Ohio for the 730 days preceding the petition.  
See 11 U.S.C. § 522(b)(3)(A).  Because that has not been alleged to be the fact in this case, the Debtor is eligible for 
the exemptions provided in R.C. 2329.66. 



- 17 - 
 

exempted from execution, attachment, garnishment, or sale by federal statutes other than [the 

Bankruptcy Code.”  R.C. 2329.66(A)(17). 

Moreover, in all bankruptcy cases in which the debtor uses the Section 522(b)(3) 

exemptions, regardless of what state exemptions may be provided and incorporated by 11 U.S.C. 

§ 522(b)(3)(A), the Bankruptcy Code also allows a debtor to exempt “retirement funds to the 

extent that those funds are in a fund or account that is exempt from taxation under section 401, 

403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986.”  11 U.S.C. 

§ 523(b)(3)(C).  The TSP statute expressly provides that “the Thrift Savings Fund shall be 

treated as a trust described in section 401(a) of [the Internal Revenue Code],” thereby meeting 

that definition.  5 U.S.C. § 8440(a)(1). 

The contingent interest created by R.C. 3105.171(B) is the fatal flaw in the Trustee’s 

argument that the Debtor did not have an interest in the TSP account assets as of the date of her 

petition in which she could claim an exemption.  Because the contingent interest arises upon the 

filing of a complaint for divorce and is not dependent on any later order of any court, “upon the 

commencement of the divorce proceeding … [the debtor] obtained an interest in the retirement 

plan and retained that interest as of the petition date, entitling her to utilize the exemption.”  

Street, 395 B.R. at 643.10  The same result occurs here. 

Therefore, even if the contingent interest created by Ohio domestic relations law exists 

separate and apart from the Debtor’s excluded beneficial interest in the Plan account as a result 

                                                           
10  The bankruptcy court in In re Dzielak, 435 B.R. 538 (Bankr. N.D. Ill. 2010) noted that there are some states, such 
as Connecticut and New York, in which the mere commencement of a dissolution action does not create a legal or 
equitable interest in either spouse with respect to the other spouse’s property.  Id. at 547 (distinguishing such states 
from Illinois, the law of which does create such an interest upon the commencement of a divorce action).  However, 
under the law of Ohio, as in Illinois, such an interest arises as of the commencement of a divorce action. 
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of her designation as a beneficiary, the Debtor may nevertheless exempt that interest from the 

bankruptcy estate. 

The structure of 11 U.S.C. § 522(b)(3) is highly revealing of Congress’ policy with 

respect to the paramount importance of retirement funds not coming into bankruptcy estates: 

Sections 522(b)(3)(A) and (b)(3)(C) stand at the same level.  In other words, even if a state were 

to (a) require individual debtors to use the § 522(b)(3) exemptions, as Ohio does, and (b) did not 

include in its own state statutes an exemption for retirement funds held in tax-exempt accounts 

pursuant to the applicable Internal Revenue Code sections, the Bankruptcy Code would 

nevertheless exempt such assets.  Moreover, since retirement funds exempt under I.R.C. §§ 401, 

403, 408, 408A, 414, 457, or 501(a) are also included in the so-called federal exemptions 

applicable in some states at the election of the debtor, see 11 U.S.C. § 522(d)(12), the ultimate 

lesson of the Bankruptcy Code exemption scheme is that no matter what laws a state might enact 

and no matter what decision a debtor might make in states where debtors may decide between 

state and federal exemptions, retirement funds governed by those provisions of the Internal 

Revenue Code will be exempt.  The incidental timing of a divorce complaint, a bankruptcy 

filing, and/or the entry of a divorce decree, domestic relations order, QDRO, or QRBCO does 

not change the result. 

C. The Pennsylvania Cases Relied Upon by the Trustee Are Both 
Distinguishable and Unpersuasive. 
 

The Trustee cites two cases, both from the Western District of Pennsylvania and from the 

same line of caselaw, in support of his position.  The foundational case of the Trustee’s argument 

is In re Burgeson, 504 B.R. 800 (Bankr W.D. Pa. 2014).  In Burgeson, many facts were similar 

to the facts here: a divorce proceeding had been filed but no qualified domestic relations order 

had been entered therein when the spouse, who was not a participant in the pension plan at issue, 
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filed bankruptcy.  The same facts also presented themselves in Urmann v. Walsh, 523 B.R. 472 

(W.D. Pa. 2014).  Both cases arose from a trustee’s objection to exemptions claimed by debtors 

in ERISA plan assets.  In Burgeson, the exact type of pension plan at issue was not specified, but 

the strong implication is that it was a traditional defined benefit pension plan.  In Urmann, the 

plan at issue was a 401(k) plan.  Urmann, 2014 WL 1491328 at *1. 

Pennsylvania domestic relations law also appears to follow the same rule as Ohio’s with 

respect to the interests that arise in marital property when a divorce is filed.  See In re McCulley, 

150 B.R. 358, 361 (Bankr. M.D. Pa. 1993) (“the date of entitlement to a spouse with regard to 

marital property is on the date the divorce is filed”). 

In both Burgeson and Urmann, the court held, as the Trustee would have this Court hold, 

that the debtor had only a claim for equitable contribution under the state’s domestic relations 

law and that such claim was not actually an interest in pension plan assets subject to ERISA (or 

other federal) anti-alienation protections that the Bankruptcy Code would respect via 11 U.S.C. 

§ 541(c)(2), and more important, not subject to bankruptcy exemptions available under 11 U.S.C. 

§ 522(d)(10) or (d)(12).  (Pennsylvania allows debtors to utilize the federal exemptions, and the 

debtors in both Burgeson and Urmann did so.) 

There is one potentially notable distinction between these Pennsylvania cases and this 

one: in both Burgeson and Urmann, the debtor was not only not a participant in the respective 

pension plan at issue in each case, she was not a beneficiary under the plan at issue, either.11  

This was essential to both holdings.  In Burgeson, 

Because no QDRO existed as of the Petition Date, and the Debtor was not a 
participant nor named as a beneficiary of the Pension, the Debtor had no 
beneficiary interest in the Pension as of the Petition Date; rather, at the time of 

                                                           
11  The debtor’s lack of beneficiary status in Urmann is not expressly restated in the district court decision, but was 
found as fact in the bankruptcy court decision below it and was undisturbed on appeal.  See In re Urmann, 2014 WL 
1491328, *3 (Bankr. W.D. Pa. Apr. 15, 2014). 
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filing the bankruptcy petition, the Debtor had an interest in a claim for equitable 
distribution. 

Id. at 805.  The Urmann court expressly followed the logic of Burgeson.  See Urmann, 523 B.R. 

at 479.   

The parties have stipulated that the Debtor in this case is the designated beneficiary of 

Mr. Warner’s interest in his TSP account.  As such, even before the entry of a QRBCO, the 

Debtor here had a beneficial interest in the Plan assets as of the petition date.  Therefore, 

Burgeson and Urmann are distinguishable on their facts. 

The Court is also unconvinced by the reasoning of Burgeson and Urmann.  While 

Burgeson and Urmann found their respective debtor’s lack of beneficiary status to be an essential 

issue, Greer and Street did not turn on the beneficiary status of the nonparticipant spouse.  They 

concluded, instead, that the present, contingent interests in marital assets obtained by operation 

of domestic relations law upon filing a divorce complaint were sufficient to be considered for 

exemption under applicable statutes based on the nature of each specific marital asset, not an 

abstract claim for distribution.  The Court adopts the analysis of the two Ohio bankruptcy courts 

instead of that of the courts from the Western District of Pennsylvania.  Even if the Debtor in this 

case had not already been a beneficiary of the TSP, she would have nevertheless gained a 

contingent interest in the TSP account assets upon the filing of the divorce action, an interest this 

Court has already concluded is exempt under 11 U.S.C. § 522(b)(3)(C) and R.C. 2329.66(A)(10) 

and (17). 

III. Even if the Debtor Had Only a Claim for Equitable Contribution, the Court Cannot 
Compel the Debtor or the State Court to Issue a QRBCO With the Trustee as Direct 
Payee. 

 
The Trustee appears to be aware of the difficulty posed by the exemption issue.  Perhaps 

this is why his Complaint and his legal argument in support of his Motion make an additional 



- 21 - 
 

extraordinary demand: that the Court enter an order “authorizing and empowering the trustee to 

execute a QDRO [sic] directing distribution of such funds to the estate and compelling the 

defendant, Carlos Warner, to join in such Qualified Domestic Relations Order.”  (Compl. ¶ 12.) 

Bankruptcy courts generally avoid invasions into family law matters out of consideration 

of court economy, judicial restraint, and deference to our state court colleagues and their 

established expertise in such matters.  In re White, 851 F.2d 170, 173 (6th Cir. 1988) (quoting In 

re MacDonald, 755 F.2d 715, 717 (9th Cir. 1985)).  However, in addition to general doctrinal 

reasons for not intruding upon the domestic relations court process, the TSP Statute does not 

authorize a QRBCO to a creditor or a creditor’s representative. 

The Court’s equitable powers end where express statutory limits begin.  A QRBCO “can 

require a payment only to a spouse, former spouse, child or dependent of a participant.” 5 C.F.R. 

1653.2(a)(4) (emphasis added). 

The Trustee argues that his status a trustee gives him the ability to “stand in the shoes” of 

the Debtor to obtain a QRBCO pursuant to 11 U.S.C. § 541 and In re Dively.  (Docket No. 17 at 

9.)  Dively determined that “the fact that a bankruptcy trustee is not specifically identified as an 

‘alternate payee’ or ‘beneficiary’ under ERISA is of no moment,” 522 B.R. at 784, because of 11 

U.S.C. § 105(a) (empowering bankruptcy courts to issue any “order, process, or judgment that is 

necessary or appropriate to carry out the provisions of [the Bankruptcy Code]”) and 29 U.S.C. 

§ 1144(d), which provides that “[n]othing in [ERISA] shall be construed to alter, amend, modify, 

invalidate, impair, or supersede any law of the United States.”  Dively proceeded to hold that 

court authorization for the trustee to seek a QDRO was an “order, process, or judgment” under 

Section 105, and that ERISA did not preclude it.  Id. at 784.  Similar logic might apply to the 

TSP Statute if Dively were correct. 
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However, the Court does not find Dively persuasive on this issue.  It is true that 29 U.S.C. 

§ 1144(d) does not limit the application of 11 U.S.C. § 105(a).  But that truism ignores a more 

fundamental point: the Court’s equitable powers under Section 105(a) are inherently limited.  

“While endowing the court with general equitable powers, section 105 does not authorize relief 

inconsistent with more specific law.”  In re Rohnert Park Auto Parts, Inc., 113 B.R. 610, 615 

(B.A.P. 9th Cir. 1990); see also In re Dues, 98 B.R. 434, 437 (Bankr N.D. Ind. 1989) (“Section 

105 … may only be used as a basis for the court’s action where other applicable law does not 

address the situation.”).  The Court cannot use its equitable powers to add a new category of 

persons eligible to be alternate payees under 5 C.F.R. § 1653.2 when that list is already set forth 

in that regulation. 

CONCLUSION 

The Debtor’s interest in Mr. Warner’s TSP account and the assets therein by virtue of her 

status as a beneficiary were excluded from the estate by operation of 11 U.S.C. § 541(c)(2).  In 

addition, the Debtor’s contingent interest in the TSP account assets that arose by virtue of her 

divorce filing in Ohio state court was subject to exemption pursuant to 11 U.S.C. § 522(b)(3)(C) 

and R.C. 2329.66(a)(10) and (17). 

The Court will enter a separate form of judgment granting the United States’ motion for 

partial summary judgment and denying the Trustee’s motion for summary judgment. 

# # # 
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Petitioner Midland Funding filed a proof of claim in respondent John-
son’s Chapter 13 bankruptcy case, asserting that Johnson owed Mid-
land credit-card debt and noting that the last time any charge ap-
peared on Johnson’s account was more than 10 years ago.  The 
relevant statute of limitations under Alabama law is six years.  John-
son objected to the claim, and the Bankruptcy Court disallowed it.
Johnson then sued Midland, claiming that its filing a proof of claim
on an obviously time-barred debt was “false,” “deceptive,” “mislead-
ing,” “unconscionable,” and “unfair” within the meaning of the Fair 
Debt Collection Practices Act, 15 U. S. C. §§1692e, 1692f.  The Dis-
trict Court held that the Act did not apply and dismissed the suit.
The Eleventh Circuit reversed. 

Held: The filing of a proof of claim that is obviously time barred is not a
false, deceptive, misleading, unfair, or unconscionable debt collection
practice within the meaning of the Fair Debt Collection Practices Act. 
Pp. 2–10.

(a) Midland’s proof of claim was not “false, deceptive, or mislead-
ing.”  The Bankruptcy Code defines the term “claim” as a “right to
payment,” 11 U. S. C. §101(5)(A), and state law usually determines
whether a person has such a right, see Travelers Casualty & Surety 
Co. of America v. Pacific Gas & Elec. Co., 549 U. S. 443, 450–451. 
The relevant Alabama law provides that a creditor has the right to 
payment of a debt even after the limitations period has expired. 

Johnson argues that the word “claim” means “enforceable claim.”
But the word “enforceable” does not appear in the Code’s definition, 
and Johnson’s interpretation is difficult to square with Congress’s in-
tent “to adopt the broadest available definition of ‘claim,’ ” Johnson v. 
Home State Bank, 501 U. S. 78, 83.  Other Code provisions are still 
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more difficult to square with Johnson’s interpretation.  For example, 
§502(b)(1) says that if a “claim” is “unenforceable” it will be disal-
lowed, not that it is not a “claim.”  Other provisions make clear that
the running of a limitations period constitutes an affirmative defense
that a debtor is to assert after the creditor makes a “claim.”  §§502, 
558.  The law has long treated unenforceability of a claim (due to the
expiration of the limitations period) as an affirmative defense, and 
there is nothing misleading or deceptive in the filing of a proof of 
claim that follows the Code’s similar system. 

Indeed, to determine whether a statement is misleading normally 
“requires consideration of the legal sophistication of its audience,” 
Bates v. State Bar of Ariz., 433 U. S. 350, 383, n. 37, which in a Chap-
ter 13 bankruptcy includes a trustee who is likely to understand that
a proof of claim is a statement by the creditor that he or she has a
right to payment that is subject to disallowance, including disallow-
ance based on untimeliness.  Pp. 2–5.

(b) Several circumstances, taken together, lead to the conclusion 
that Midland’s proof of claim was not “unfair” or “unconscionable” 
within the terms of the Fair Debt Collection Practices Act. 

Johnson points out that several lower courts have found or indicat-
ed that, in the context of an ordinary civil action to collect a debt, a 
debt collector’s assertion of a claim known to be time barred is “un-
fair.”  But those courts rested their conclusions upon their concern 
that a consumer might unwittingly repay a time-barred debt.  Such 
considerations have significantly diminished force in a Chapter 13
bankruptcy, where the consumer initiates the proceeding, see §§301,
303(a); where a knowledgeable trustee is available, see §1302(a);
where procedural rules more directly guide the evaluation of claims,
see Fed. Rule Bkrtcy. Proc. 3001(c)(3)(A); and where the claims reso-
lution process is “generally a more streamlined and less unnerving
prospect for a debtor than facing a collection lawsuit,” In re Gate-
wood, 533 B. R. 905, 909. 

Also unpersuasive is Johnson’s argument that there is no legiti-
mate reason for allowing a practice like this one that risks harm to 
the debtor. The bankruptcy system treats untimeliness as an affirm-
ative defense and normally gives the trustee the burden of investigat-
ing claims to see if one is stale.  And, at least on occasion, the asser-
tion of even a stale claim can benefit the debtor. 

More importantly, a change in the simple affirmative-defense ap-
proach, carving out an exception, would require defining the excep-
tion’s boundaries. Does it apply only where a claim’s staleness ap-
pears on the face of the proof of claim?  Does it apply to other 
affirmative defenses or only to the running of the limitations period? 
Neither the Fair Debt Collection Practices Act nor the Bankruptcy 
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Code indicates that Congress intended an ordinary civil court apply-
ing the Act to determine answers to such bankruptcy-related ques-
tions. The Act and the Code have different purposes and structural
features.  The Act seeks to help consumers by preventing consumer 
bankruptcies in the first place, while the Code creates and maintains
the “delicate balance of a debtor’s protections and obligations,” Ko-
koszka v. Belford, 417 U. S. 642, 651.  Applying the Act in this con-
text would upset that “delicate balance.” 

Contrary to the argument of the United States, the promulgation of
Bankruptcy Rule 9011 did not resolve this issue.  Pp. 5–10. 

823 F. 3d 1334, reversed. 

BREYER, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and KENNEDY, THOMAS, and ALITO, JJ., joined.  SOTOMAYOR, J., 
filed a dissenting opinion, in which GINSBURG and KAGAN, JJ., joined. 
GORSUCH, J., took no part in the consideration or decision of the case. 
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NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers are requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 16–348 

MIDLAND FUNDING, LLC, PETITIONER v.
 
ALEIDA JOHNSON
 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 

APPEALS FOR THE ELEVENTH CIRCUIT
 

[May 15, 2017] 


JUSTICE BREYER delivered the opinion of the Court. 
The Fair Debt Collection Practices Act, 91 Stat. 874, 15 

U. S. C. §1692 et seq., prohibits a debt collector from as
serting any “false, deceptive, or misleading representa
tion,” or using any “unfair or unconscionable means” to
collect, or attempt to collect, a debt, §§1692e, 1692f.  In 
this case, a debt collector filed a written statement in a 
Chapter 13 bankruptcy proceeding claiming that the
debtor owed the debt collector money. The statement 
made clear, however, that the 6-year statute of limitations
governing collection of the claimed debt had long since 
run. The question before us is whether the debt collector’s 
filing of that statement falls within the scope of the afore
mentioned provisions of the Fair Debt Collection Practices
Act. We conclude that it does not. 

I 
In March 2014, Aleida Johnson, the respondent, filed for 

personal bankruptcy under Chapter 13 of the Bankruptcy 
Code (or Code), 11 U. S. C. §1301 et seq, in the Federal 
District Court for the Southern District of Alabama. Two 
months later, Midland Funding, LLC, the petitioner, filed 
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a “proof of claim,” a written statement asserting that
Johnson owed Midland a credit-card debt of $1,879.71. 
The statement added that the last time any charge ap
peared on Johnson’s account was in May 2003, more than 
10 years before Johnson filed for bankruptcy.  The rele
vant statute of limitations is six years.  See Ala. Code §6–
2–34 (2014). Johnson, represented by counsel, objected to 
the claim; Midland did not respond to the objection; and
the Bankruptcy Court disallowed the claim. 

Subsequently, Johnson brought this lawsuit against
Midland seeking actual damages, statutory damages,
attorney’s fees, and costs for a violation of the Fair Debt 
Collection Practices Act.  See 15 U. S. C. §1692k.  The 
District Court decided that the Act did not apply and
therefore dismissed the action. The Court of Appeals for 
the Eleventh Circuit disagreed and reversed the District
Court. 823 F. 3d 1334 (2016).  Midland filed a petition for 
certiorari, noting a division of opinion among the Courts of 
Appeals on the question whether the conduct at issue here
is “false,” “deceptive,” “misleading,” “unconscionable,” or
“unfair” within the meaning of the Act.  Compare ibid. 
(finding the Fair Debt Collection Practices Act applicable) 
with In re Dubois, 834 F. 3d 522 (CA4 2016) (finding the 
Act inapplicable); Owens v. LVNV Funding, LLC, 832 
F. 3d 726 (CA7 2016) (same); and Nelson v. Midland 
Credit Management, Inc., 828 F. 3d 749 (CA8 2016) 
(same). We granted the petition. We now reverse the 
Court of Appeals. 

II 
Like the majority of Courts of Appeals that have consid

ered the matter, we conclude that Midland’s filing of a 
proof of claim that on its face indicates that the limitations
period has run does not fall within the scope of any of the 
five relevant words of the Fair Debt Collection Practices 
Act. We believe it reasonably clear that Midland’s proof of 

http:1,879.71


  
 

 

 

  
 
 

  

 

 

 
  

 

 
 

  

 

3 Cite as: 581 U. S. ____ (2017) 

Opinion of the Court 

claim was not “false, deceptive, or misleading.” Midland’s 
proof of claim falls within the Bankruptcy Code’s defini
tion of the term “claim.”  A “claim” is a “right to payment.” 
11 U. S. C. §101(5)(A).  State law usually determines
whether a person has such a right.  See Travelers Casualty 
& Surety Co. of America v. Pacific Gas & Elec. Co., 549 
U. S. 443, 450–451 (2007). The relevant state law is the 
law of Alabama. And Alabama’s law, like the law of many 
States, provides that a creditor has the right to payment of
a debt even after the limitations period has expired.  See 
Ex parte HealthSouth Corp., 974 S. 2d 288, 296 (Ala. 2007) 
(passage of time extinguishes remedy but the right re
mains); see also, e.g., Sallaz v. Rice, 161 Idaho 223, ___, 
384 P. 3d 987, 992–993 (2016) (similar); Notte v. Mer-
chants Mut. Ins. Co., 185 N. J. 490, 499–500, 888 A. 2d 
464, 469 (2006) (similar); Potterton v. Ryland Group, Inc., 
289 Md. 371, 375–376, 424 A. 2d 761, 764 (1981) (similar); 
Summers v. Connolly, 159 Ohio St. 396, 400–402, 112 
N. E. 2d 391, 394 (1953) (similar); DeVries v. Secretary of 
State, 329 Mich. 68, 75, 44 N. W. 2d 872, 876 (1950) (simi
lar); Fleming v. Yeazel, 379 Ill. 343, 344–346, 40 N. E. 2d 
507, 508 (1942) (similar); Fidelity & Cas. Co. of N. Y. v. 
Lackland, 175 Va. 178, 185–187, 8 S. E. 2d 306, 309 (1940) 
(similar); Insurance Co. v. Dunscomb, 108 Tenn. 724, 728– 
731, 69 S. W. 345, 346 (1902) (similar); but see, e.g., Miss. 
Code Ann. §15–1–3(1) (2012) (expiration of the limitations
period extinguishes the remedy and the right); Wis. Stat.
§893.05 (2011–2012) (same). 

Johnson argues that the Code’s word “claim” means
“enforceable claim.” She notes that this Court once re
ferred to a bankruptcy “claim” as “an enforceable obliga
tion.” Pennsylvania Dept. of Public Welfare v. Davenport, 
495 U. S. 552, 559 (1990).  And, she concludes, Midland’s 
“proof of claim” was false (or deceptive or misleading) 
because its “claim” was not enforceable.  Brief for Re
spondent 22; Brief for United States as Amicus Curiae 18– 
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20 (making a similar argument). 
But we do not find this argument convincing.  The word 

“enforceable” does not appear in the Code’s definition of 
“claim.” See 11 U. S. C. §101(5).  The Court in Davenport
likely used the word “enforceable” descriptively, for that
case involved an enforceable debt. 495 U. S., at 559.  And 
it is difficult to square Johnson’s interpretation with our 
later statement that “Congress intended . . . to adopt the 
broadest available definition of ‘claim.’ ” Johnson v. Home 
State Bank, 501 U. S. 78, 83 (1991).

It is still more difficult to square Johnson’s interpreta
tion with other provisions of the Bankruptcy Code.  Sec
tion 502(b)(1) of the Code, for example, says that, if a
“claim” is “unenforceable,” it will be disallowed. It does 
not say that an “unenforceable” claim is not a “claim.” 
Similarly, §101(5)(A) says that a “claim” is a “right to 
payment,” “whether or not such right is . . . fixed, contin-
gent, . . . [or] disputed.”  If a contingency does not arise, or 
if a claimant loses a dispute, then the claim is unenforce- 
able. Yet this section makes clear that the unenforceable 
claim is nonetheless a “right to payment,” hence a “claim,”
as the Code uses those terms. 

Johnson looks for support to other provisions that gov
ern bankruptcy proceedings, including §502(a) of the 
Bankruptcy Code, which states that a claim will be al
lowed in the absence of an objection, and Rule 3001(f ) of 
the Federal Rules of Bankruptcy Procedure, which states 
that a properly filed “proof of claim . . . shall constitute 
prima facie evidence of the validity and amount of the
claim.” But these provisions do not discuss the scope of 
the term “claim.” Rather, they restate the Bankruptcy
Code’s system for determining whether a claim will be 
allowed. Other provisions make clear that the running of 
a limitations period constitutes an affirmative defense, a
defense that the debtor is to assert after a creditor makes 
a “claim.” §§502, 558.  The law has long treated unen
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forceability of a claim (due to the expiration of the limita
tions period) as an affirmative defense. See, e.g., Fed. 
Rule Civ. Proc. 8(c)(1); 13 Encyclopaedia of Pleading and 
Practice 200 (W. McKinney ed. 1898).  And we see nothing
misleading or deceptive in the filing of a proof of claim
that, in effect, follows the Code’s similar system. 

Indeed, to determine whether a statement is misleading 
normally “requires consideration of the legal sophistica
tion of its audience.” Bates v. State Bar of Ariz., 433 U. S. 
350, 383, n. 37 (1977).  The audience in Chapter 13 bank
ruptcy cases includes a trustee, 11 U. S. C. §1302(a), who 
must examine proofs of claim and, where appropriate,
pose an objection, §§704(a)(5), 1302(b)(1) (including any 
timeliness objection, §§502(b)(1), 558).  And that trustee is 
likely to understand that, as the Code says, a proof of 
claim is a statement by the creditor that he or she has a 
right to payment subject to disallowance (including
disallowance based upon, and following, the trustee’s
objection for untimeliness). §§101(5)(A), 502(b), 704(a)(5), 
1302(b)(1). (We do not address the appropriate standard
in ordinary civil litigation.) 

III 
Whether Midland’s assertion of an obviously time-

barred claim is “unfair” or “unconscionable” (within the 
terms of the Fair Debt Collection Practices Act) presents a 
closer question.  First, Johnson points out that several 
lower courts have found or indicated that, in the context of 
an ordinary civil action to collect a debt, a debt collector’s 
assertion of a claim known to be time barred is “unfair.” 
See, e.g., Phillips v. Asset Acceptance, LLC, 736 F. 3d 1076, 
1079 (CA7 2013) (holding as much); Kimber v. Federal 
Financial Corp., 668 F. Supp. 1480, 1487 (MD Ala. 1987) 
(same); Huertas v. Galaxy Asset Management, 641 F. 3d 
28, 32–33 (CA3 2011) (indicating as much); Castro v. 
Collecto, Inc., 634 F. 3d 779, 783 (CA5 2011) (same); Frey-
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ermuth v. Credit Bureau Servs., Inc., 248 F. 3d 767, 771 
(CA8 2001) (same). 

We are not convinced, however, by this precedent. It 
considers a debt collector’s assertion in a civil suit of a 
claim known to be stale. We assume, for argument’s sake, 
that the precedent is correct in that context (a matter this 
Court itself has not decided and does not now decide).  But 
the context of a civil suit differs significantly from the 
present context, that of a Chapter 13 bankruptcy proceed
ing. The lower courts rested their conclusions upon their
concern that a consumer might unwittingly repay a time-
barred debt. Thus the Seventh Circuit pointed out that
“ ‘few unsophisticated consumers would be aware that a 
statute of limitations could be used to defend against 
lawsuits based on stale debts.’ ”  Phillips, supra, at 1079 
(quoting Kimber, supra, at 1487). The “ ‘passage of time,’ ” 
the Circuit wrote, “ ‘dulls the consumer’s memory of the 
circumstances and validity of the debt’ ” and the consumer 
may no longer have “ ‘personal records.’ ”  736 F. 3d, at 
1079 (quoting Kimber, supra, at 1487).  Moreover, a con
sumer might pay a stale debt simply to avoid the cost and 
embarrassment of suit.  736 F. 3d, at 1079. 

These considerations have significantly diminished force
in the context of a Chapter 13 bankruptcy.  The consumer 
initiates such a proceeding, see 11 U. S. C. §§301, 303(a), 
and consequently the consumer is not likely to pay a stale 
claim just to avoid going to court.  A knowledgeable trustee 
is available. See §1302(a).  Procedural bankruptcy 
rules more directly guide the evaluation of claims.  See 
Fed. Rule Bkrtcy. Proc. 3001(c)(3)(A); Advisory Commit
tee’s Notes on Rule 3001–2011 Amdt., 11 U. S. C. App., p. 
678. And, as the Eighth Circuit Bankruptcy Appellate
Panel put it, the claims resolution process is “generally a
more streamlined and less unnerving prospect for a debtor 
than facing a collection lawsuit.” In re Gatewood, 533 
B. R. 905, 909 (2015); see also, e.g., 11 U. S. C. §502 (out
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lining generally the claims resolution process).  These 
features of a Chapter 13 bankruptcy proceeding make it 
considerably more likely that an effort to collect upon a 
stale claim in bankruptcy will be met with resistance,
objection, and disallowance. 

Second, Johnson argues that the practice at least risks 
harm to the debtor and that there is not “a single legiti
mate reason” for allowing this kind of behavior.  Brief for 
Respondent 32. Would it not be obviously “unfair,” she
asks, for a debt collector to adopt a practice of buying up
stale claims cheaply and asserting them in bankruptcy
knowing they are stale and hoping for careless trustees? 
The United States, supporting Johnson, adds its view that
the Federal Rules of Bankruptcy Procedure make the 
practice open to sanction, and argues that sanctionable 
conduct is unfair conduct.  Brief for United States as 
Amicus Curiae 20. See Fed. Rule Bkrtcy. Proc. 9011(b)(2) 
(sanction possible if party violates the Rule that by “pre
senting to the [bankruptcy] court” any “paper,” a “party is
certifying that to the best of ” his or her “knowledge, . . .
the claims . . . therein are warranted by existing law”).

We are ultimately not persuaded by these arguments.
The bankruptcy system, as we have already noted, treats
untimeliness as an affirmative defense.  The trustee nor
mally bears the burden of investigating claims and point
ing out that a claim is stale.  See supra, at 4–5. Moreover, 
protections available in a Chapter 13 bankruptcy proceed
ing minimize the risk to the debtor.  See supra, at 6. And, 
at least on occasion, the assertion of even a stale claim can 
benefit a debtor. Its filing and disallowance “discharge[s]” 
the debt. 11 U. S. C. §1328(a).  And that discharge means
that the debt (even if unenforceable) will not remain on a 
credit report potentially affecting an individual’s ability to 
borrow money, buy a home, and perhaps secure employ
ment. See 15 U. S. C. §1681c(a)(4) (debt may remain on a 
credit report for seven years); cf. Ala. Code §6–2–34 (6
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year statute of limitations); Md. Cts. & Jud. Proc. Code 
Ann. §5–101 (2013) (3-year statute of limitations); cf. 16
CFR pt. 600, App. §607, ¶6 (1991) (a credit report may 
include discharged debt only if “the debt [is reported] as
having a zero balance due to reflect the fact that the con
sumer is no longer liable for the discharged debt”); FTC, 
40 Years of Experience with the Fair Credit Reporting Act:
An FTC Staff Report with Summary of Interpretations 66 
(2011) (similar).

More importantly, a change in the simple affirmative-
defense approach, carving out an exception, itself would 
require defining the boundaries of the exception.  Does it 
apply only where (as Johnson alleged in the complaint) a 
claim’s staleness appears “on [the] face” of the proof of
claim? Does it apply to other affirmative defenses or only 
to the running of a limitations period?

At the same time, we do not find in either the Fair Debt 
Collection Practices Act or the Bankruptcy Code good
reason to believe that Congress intended an ordinary civil 
court applying the Act to determine answers to these 
bankruptcy-related questions. The Act and the Code have 
different purposes and structural features.  The Act seeks 
to help consumers, not necessarily by closing what John
son and the United States characterize as a loophole in 
the Bankruptcy Code, but by preventing consumer bank
ruptcies in the first place.  See, e.g., 15 U. S. C. §1692(a) 
(recognizing the “abundant evidence of the use of abusive,
deceptive, and unfair debt collection practices [which]
contribute to the number of personal bankruptcies”); see 
also §1692(b) (“Existing laws and procedures . . . are inad
equate to protect consumers”); §1692(e) (statute seeks to 
“eliminate abusive debt collection practices”).  The Bank
ruptcy Code, by way of contrast, creates and maintains 
what we have called the “delicate balance of a debtor’s 
protections and obligations.”  Kokoszka v. Belford, 417 
U. S. 642, 651 (1974). 
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To find the Fair Debt Collection Practices Act applicable 
here would upset that “delicate balance.” From a sub-
stantive perspective it would authorize a new significant 
bankruptcy-related remedy in the absence of language in
the Code providing for it.  Administratively, it would 
permit postbankruptcy litigation in an ordinary civil court 
concerning a creditor’s state of mind—a matter often hard 
to determine. See 15 U. S. C. §1692k(c) (safe harbor for 
any debt collector who “shows by a preponderance of evi
dence that the violation was not intentional and resulted 
from a bona fide error notwithstanding the maintenance of 
procedures reasonably adapted to avoid any such error”).
Procedurally, it would require creditors (who assert a
claim) to investigate the merits of an affirmative defense 
(typically the debtor’s job to assert and prove) lest the 
creditor later be found to have known the claim was un
timely. The upshot could well be added complexity,
changes in settlement incentives, and a shift from the
debtor to the creditor the obligation to investigate the 
staleness of a claim. 

Unlike the United States, we do not believe that the 
Advisory Committee on Rules of Bankruptcy Procedure 
settled the issue when it promulgated Bankruptcy Rule 
9011. The Committee, in considering amendments to the 
Federal Rules of Bankruptcy Procedure in 2009, specifically
rejected a proposal that would have required a creditor to
certify that there is no valid statute of limitations defense. 
See Agenda Book for Meeting 86–87 (Mar. 26–27, 2009). 
It did so in part because the working group did not want to 
impose an affirmative obligation on a creditor to make a
prefiling investigation of a potential time-bar defense. 
Ibid.  In rejecting that proposal, the Committee did note
that Rule 9011 imposes a general “obligation on a claim
ant to undertake an inquiry reasonable under the circum
stances to determine . . . that a claim is warranted by
existing law and that factual contentions have evidentiary 
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support,” and to certify as much on the proof of claim.  Id., 
at 87. The Committee also acknowledged, however, that
this requirement would “not addres[s] the statute of limi
tation issue,” but would only ensure “the accuracy of the 
information provided.”  Ibid. 

We recognize that one Bankruptcy Court has held that 
filing a time-barred claim without a prefiling investigation 
of a potential time-bar defense merits sanctions under
Rule 9011. In re Sekema, 523 B. R. 651, 654 (Bkrtcy. Ct. 
ND Ind. 2015).  But others have held to the contrary. See, 
e.g., In re Freeman, 540 B. R. 129, 143–144 (Bkrtcy. Ct. 
ED Pa. 2015); In re Jenkins, 538 B. R. 129, 134–136 
(Bkrcty. Ct. ND Ala. 2015); In re Keeler, 440 B. R. 354, 
366–369 (Bkrtcy. Ct. ED Pa. 2009); see also In re Andrews, 
394 B. R. 384, 387–388 (Bkrtcy. Ct. EDNC 2008) (recog
nizing that “[m]any courts have . . . found that sanctions
[under Rule 9011] were not warranted for filing stale 
claims”).

These circumstances, taken together, convince us that
we cannot find the practice at issue here “unfair” or “un
conscionable” within the terms of the Fair Debt Collection 
Practices Act. 

IV 
For these reasons, we conclude that filing (in a Chapter 

13 bankruptcy proceeding) a proof of claim that is obviously 
time barred is not a false, deceptive, misleading, unfair,
or unconscionable debt collection practice within the 
meaning of the Fair Debt Collection Practices Act.  The 
judgment of the Eleventh Circuit is reversed. 

It is so ordered. 

JUSTICE GORSUCH took no part in the consideration 
or decision of this case. 
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JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG 
and JUSTICE KAGAN join, dissenting. 

The Fair Debt Collection Practices Act (FDCPA or Act)
prohibits professional debt collectors from using “false, 
deceptive, or misleading representation[s] or means in
connection with the collection of any debt” and from
“us[ing] unfair or unconscionable means to collect” a debt.
15 U. S. C. §§1692e, 1692f.  The Court today wrongfully
holds that a debt collector that knowingly attempts to
collect a time-barred debt in bankruptcy proceedings has
violated neither of these prohibitions.   

Professional debt collectors have built a business out of 
buying stale debt, filing claims in bankruptcy proceedings
to collect it, and hoping that no one notices that the debt is 
too old to be enforced by the courts.  This practice is both 
“unfair” and “unconscionable.” I respectfully dissent from
the Court’s conclusion to the contrary.1 

I 
Americans owe trillions of dollars in consumer debt to 

creditors—credit card companies, schools, and car dealers, 
—————— 

1 Because I believe the practice at issue here is “unfair” and “uncon
scionable,” and thus violates 15 U. S. C. §1692f, I do not address the 
Court’s conclusion that the practice is not “false, deceptive, or mislead
ing” in violation of §1692e. 
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among others. See Fed. Reserve Bank of N. Y., Quarterly 
Report on Household Debt and Credit 3 (2017).  Most 
people will repay their debts, but some cannot do so.  The 
debts they do not pay are increasingly likely to end up in 
the hands of professional debt collectors—companies
whose business it is to collect debts that are owed to other 
companies. See Consumer Financial Protection Bur., Fair 
Debt Collection Practices Act: Annual Report 2016, p. 8
(CFPB Report).  Debt collection is a lucrative and growing 
industry. Last year, the Nation’s 6,000 debt collection 
agencies earned over $13 billion in revenue.  Ibid. 

Although many debt collectors are hired by creditors to
work on a third-party basis, more and more collectors also 
operate as “debt buyers”—purchasing debts from creditors
outright and attempting to collect what they can, with the 
profits going to their own accounts.2  See FTC, The Struc
ture and Practices of the Debt Buying Industry 11–12 
(2013) (FTC Report); CFPB Report 10.  Debt buyers now 
hold hundreds of billions of dollars in consumer debt; 
indeed, a study conducted by the Federal Trade Commis
sion (FTC) in 2009 found that nine of the leading debt 
buyers had purchased over $140 billion in debt just in the 
previous three years. FTC Report, at i–ii, T–3 (Table 3).

Because creditors themselves have given up trying to
collect the debts they sell to debt buyers, they sell those 
debts for pennies on the dollar.  Id., at 23. The older the 
debt, the greater the discount: While debt buyers pay close
to eight cents per dollar for debts under three years old, 
they pay as little as two cents per dollar for debts greater
than six years old, and “effectively nothing” for debts
greater than 15 years old.  Id., at 23–24. These prices 

—————— 
2 A case pending before this Court, Henson v. Santander Consumer 

USA Inc., No. 16–349, asks whether a certain kind of debt buyer is a
“debt collector” under the FDCPA.  Midland does not dispute that it is a 
debt collector under the Act. 



  
 

  

  
 

 
 

 
 

 

 
 

 
 

 

 
  
 

 

 

 

3 Cite as: 581 U. S. ____ (2017) 

SOTOMAYOR, J., dissenting 

reflect the basic fact that older debts are harder to collect. 
As time passes, consumers move or forget that they owe
the debts; creditors have more trouble documenting the 
debts and proving their validity; and debts begin to fall 
within state statutes of limitations—time limits that 
“operate to bar a plaintiff ’s suit” once passed.  CTS Corp. 
v. Waldburger, 573 U. S. ___, ___ (2014) (slip op., at 5). 
Because a creditor (or a debt collector) cannot enforce a
time-barred debt in court, the debt is inherently worth
very little indeed.

But statutes of limitations have not deterred debt buy
ers. For years, they have filed suit in state courts—often 
in small-claims courts, where formal rules of evidence do 
not apply—to collect even debts too old to be enforced by
those courts.3  See Holland, The One Hundred Billion 
Dollar Problem in Small-Claims Court, 6 J. Bus. & Tech. 
L. 259, 261 (2011). Importantly, the debt buyers’ only
hope in these cases is that consumers will fail either to 
invoke the statute of limitations or to respond at all: In
most States the statute of limitations is an affirmative 
defense, meaning that a consumer must appear in court 
and raise it in order to dismiss the suit. See ante, at 4–5 
(majority opinion). But consumers do fail to defend them
selves in court—in fact, according to the FTC, over 90% 
fail to appear at all. FTC Report 45.  The result is that 
debt buyers have won “billions of dollars in default judg
ments” simply by filing suit and betting that consumers
will lack the resources to respond.  Holland, supra, at 263. 

The FDCPA’s prohibitions on “misleading” and “unfair” 
conduct have largely beaten back this particular practice.
Every court to have considered the question has held that 

—————— 
3 Petitioner’s parent alone filed 245,000 lawsuits in 2009.  See Silver-

Greenberg, Boom in Debt Buying Fuels Another Boom—in Lawsuits,
Wall Street Journal, Nov. 29, 2010, pp. A1, A16.  Petitioner itself filed 
110 lawsuits on just one date in a single state court.  Id., at A1. 
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a debt collector that knowingly files suit in court to collect
a time-barred debt violates the FDCPA. See Phillips v. 
Asset Acceptance, LLC, 736 F. 3d 1076, 1079 (CA7 2013); 
Kimber v. Federal Financial Corp., 668 F. Supp. 1480,
1487 (MD Ala. 1987); see also ante, at 5–6 (majority opin
ion) (citing other cases). In 2015, petitioner and its parent
company entered into a consent decree with the Govern
ment prohibiting them from filing suit to collect time-
barred debts and ordering them to pay $34 million in
restitution. See Consent Order in In re Encore Capital 
Group, Inc., No. 2015–CFPB–0022 (Sept. 9, 2015), pp. 38, 
46. And the leading trade association has now adopted a 
resolution barring the practice.  See Brief for DBA Inter
national, Inc., as Amicus Curiae 2–3. 

Stymied in state courts, the debt buyers have now 
turned to a new forum: bankruptcy courts.  The same debt 
buyers that for years filed thousands of lawsuits in state
courts across the country have begun to do the same thing 
in bankruptcy courts—specifically, in cases governed by 
Chapter 13 of the Bankruptcy Code, which allows consum
ers earning regular incomes to restructure their debts and 
repay as many as they can over a period of several years. 
See 8 Collier on Bankruptcy ¶1300.01 (A. Resnick & H. 
Sommer eds., 16th ed. 2016).  As in ordinary civil cases, a
debtor in a Chapter 13 bankruptcy proceeding is entitled 
to have dismissed any claim filed against his estate that is 
barred by a statute of limitations.  See 11 U. S. C. §558.
As in ordinary civil cases, the statute of limitations is an
affirmative defense, one that must be raised by either the 
debtor or the trustee of his estate before it is honored. 
§§502, 558.  And so—just as in ordinary civil cases—debt
collectors may file claims in bankruptcy proceedings for 
stale debts and hope that no one notices that they are too
old to be enforced. 

And that is exactly what the debt buyers have done.  As 
a wide variety of courts and commentators have observed, 
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debt buyers have “deluge[d]” the bankruptcy courts with
claims “on debts deemed unenforceable under state stat
utes of limitations.”  Crawford v. LVNV Funding, LLC, 
758 F. 3d 1254, 1256 (CA11 2014); see also In re Jenkins, 
456 B. R. 236, 239, n. 2 (Bkrtcy. Ct. EDNC 2011) (noting a 
“plague of stale claims”); Brief for National Association of 
Consumer Bankruptcy Attorneys et al. as Amici Curiae 9 
(noting study describing “hundreds of thousands of proofs 
of claim asserting hundreds of millions of dollars of con
sumer indebtedness, all in a single year”).  This practice 
has become so widespread that the Government sued one 
debt buyer last year “to address [its] systemic abuse of the 
bankruptcy process”—including a “business model” of 
“knowingly and strategically” filing thousands of claims
for time-barred debt. Complaint in In re Freeman-Clay v. 
Resurgent Capital Servs., L.P., No. 14–41871 (Bkrtcy. Ct. 
WD Mo.), ¶¶1, 35 (Resurgent Complaint).  This practice,
the Government explained, “manipulates the bankruptcy
process by systematically shifting the burden” to trustees 
and debtors to object even to “frivolous claims”—especially 
given that filing an objection is costly, time consuming, 
and easy to overlook.  Id., at ¶¶35, 43–44. 

II 
The FDCPA prohibits professional debt collectors from 

engaging in “unfair” and “unconscionable” practices. 15 
U. S. C. §1692f.4  Filing a claim in bankruptcy court for 
—————— 

4 This Court has not had occasion to construe the terms “unfair” and 
“unconscionable” in §1692f.  The FDCPA’s legislative history suggests
that Congress intended these terms as a backstop that would enable 
“courts, where appropriate, to proscribe other improper conduct . . . not 
specifically addressed” by the statute.  S. Rep. No. 95–382, p. 4 (1977). 
Courts have construed these terms, consistent with other federal and 
state statutes that employ them, to borrow from equitable and common-
law traditions.  See, e.g., LeBlanc v. Unifund CCR Partners, 601 F. 3d 
1185, 1200–1201 (CA11 2010) (per curiam); Beler v. Blatt, Hasenmiller, 
Leibsker & Moore, LLC, 480 F. 3d 470, 473–474 (CA7 2007). 
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debt that a collector knows to be time barred—like filing a 
lawsuit in a court to collect such a debt—is just such a
practice. 

A 
Begin where the debt collectors themselves began: with 

their practice of filing suit in ordinary civil courts to collect 
debts that they know are time barred.  Every court to have 
considered this practice holds that it violates the FDCPA.
There is no sound reason to depart from this conclusion. 

Statutes of limitations “are not simply technicalities.” 
Board of Regents of Univ. of State of N. Y. v. Tomanio, 446 
U. S. 478, 487 (1980).  They reflect strong public-policy 
determinations that “it is unjust to fail to put [an] adver
sary on notice to defend within a specified period of time.” 
United States v. Kubrick, 444 U. S. 111, 117 (1979).  And 
they “promote justice by preventing surprises through the 
revival of claims that have been allowed to slumber until 
evidence has been lost, memories have faded, and witnesses 
have disappeared.” Railroad Telegraphers v. Railway 
Express Agency, Inc., 321 U. S. 342, 348–349 (1944).  Such 
concerns carry particular weight in the context of small-
dollar consumer debt collection.  As one thoughtful opinion 
explains: 

“Because few unsophisticated consumers would be
aware that a statute of limitations could be used to 
defend against lawsuits based on stale debts, such
consumers would unwittingly acquiesce to such law
suits. And, even if the consumer realizes that she can 
use time as a defense, she will more than likely still
give in rather than fight the lawsuit because she must
still expend energy and resources and subject herself
to the embarrassment of going into court to present
the defense . . . .”  Kimber, 668 F. Supp., at 1487. 

Debt buyers’ efforts to pursue stale debt in ordinary civil 
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litigation may also entrap debtors into forfeiting their time
defenses altogether.  When a debt collector sues or threat
ens to sue to collect a debt, many consumers respond by
offering a small partial payment to forestall suit. In many
States, a consumer who makes an offer like this has— 
unbeknownst to him—forever given up his ability to claim
the debt is unenforceable. That is because in most States 
a consumer’s partial payment on a time-barred debt—or
his promise to resume payments on such a debt—will 
restart the statute of limitations.  FTC Report 47; see, e.g., 
Young v. Sorenson, 47 Cal. App. 3d 911, 914, 121 Cal. 
Rptr. 236, 237 (1975) (“ ‘The theory on which this is based
is that the payment is an acknowledgement on the exist
ence of the indebtedness which raises an implied promise 
to continue the obligation and to pay the balance’ ”).  Debt 
collectors’ efforts to entrap consumers in this way have no
place in honest business practice. 

B 
The same dynamics are present in bankruptcy proceed

ings. A proof of claim filed in bankruptcy court represents
the debt collector’s belief that it is entitled to payment,
even though the debt should not be enforced as a matter of
public policy. The debtor’s claim will be allowed, and will 
be incorporated in a debtor’s payment plan, unless the 
debtor or his trustee objects. But such objections require
ordinary and unsophisticated people (and their over
worked trustees) to be on guard not only against mistaken
claims but also against claims that debt collectors know
will fail under law if an objection is raised.  Debt collectors 
do not file these claims in good faith; they file them hoping 
and expecting that the bankruptcy system will fail.  Such 
a practice is “unfair” and “unconscionable” in violation of 
the FDCPA. 

The Court disagrees. But it does so on narrow grounds. 
To begin with, the Court does not hold that the Bankruptcy 
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Code altogether displaces the FDCPA, leaving it with
no role to play in bankruptcy proceedings. Such a conclu
sion would be wrong.  Although the Code and the FDCPA 
“have different purposes and structural features,” ante, at 
8, the Court has held that Congress, in passing the 
FDCPA’s predecessor, did so on the understanding that 
“the provisions and the purposes” of the two statutes were 
intended to “coexist.” Kokoszka v. Belford, 417 U. S. 642, 
650 (1974).  Although petitioner suggests that the FDCPA 
is best read “to have no application to [a] debt collector’s
conduct” in a bankruptcy proceeding, Brief for Petitioner 
41, the majority declines its invitation to adopt such a 
sweeping rule.5 

Nor does the majority take a position on whether a debt
collector violates the FDCPA by filing suit in an ordinary 
court to collect a debt it knows is time barred.  Ante, at 6. 
Instead, the majority concludes, even assuming that such 
a practice would violate the FDCPA, a debt collector does 
—————— 

5 The majority does lean heavily on its fear that, were we to conclude 
that the FDCPA bars the practice at issue, we would be licensing
“postbankruptcy litigation in an ordinary civil court” concerning mat
ters best left to bankruptcy courts.  Ante, at 9.  But to do so would not, 
as the majority suggests, “upset [the] ‘delicate balance’ ” struck by the 
Code. Ibid. (quoting Kokoszka v. Belford, 417 U. S., at 651).  For one, 
nothing requires a debtor to engage in satellite litigation in order to sue 
a debt collector under the FDCPA; a debtor can easily file an adversary
proceeding asserting an FDCPA claim with the bankruptcy court itself, 
and in many cases will be better served by doing so.  See, e.g., Simon v. 
FIA Card Servs., N. A., 732 F. 3d 259, 263 (CA3 2013).  Nor is there any
risk that finding the FDCPA applicable here will authorize bankruptcy 
courts (or, for that matter, civil courts) to engage in novel and unfet
tered inquiries into “a creditor’s state of mind.”  Ante, at 9. Both Fed. 
Rule Civ. Proc. 11 and its bankruptcy counterpart, Fed. Rule Bkrtcy. 
Proc. 9011, authorize a court to impose sanctions on parties who 
willfully file meritless claims (a category that includes the debt buyers
here, see In re Sekema, 523 B. R. 651, 654–655 (Bkrtcy. Ct. ND Ind. 
2015)).  So there is nothing new about the inquiry that courts would be
required to undertake; it is no different than analyses they conduct
every day. 
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not violate the Act by doing the same thing in bankruptcy 
proceedings. Bankruptcy, the majority argues, is differ
ent. True enough.  But none of the distinctions that the 
majority identifies bears the weight placed on it. 

First, the majority contends, structural features of the 
bankruptcy process reduce the risk that a stale debt will 
go unnoticed and thus be allowed. Ante, at 6–7. But there 
is virtually no evidence that the majority’s theory holds 
true in practice.  The majority relies heavily on the pres
ence of a bankruptcy trustee, appointed to act on the
debtor’s behalf and empowered to (among other things) 
object to claims that he believes lack merit.  See 11 
U. S. C. §§704(a)(5), 1302(b).  In the majority’s view, the
trustee’s gatekeeping role makes it “considerably more 
likely that an effort to collect upon a stale claim in bank
ruptcy will be met with resistance, objection, and disal
lowance.” Ante, at 7. The problem with the majority’s ipse 
dixit is that everyone with actual experience in the matter
insists that it is false.  The Government, which oversees 
bankruptcy trustees, tells us that trustees “cannot realis
tically be expected to identify every time-barred . . . claim
filed in every bankruptcy.” Brief for United States as 
Amicus Curiae 25–26; see also Resurgent Complaint ¶43 
(“Filing objections to all of [one collector]’s unenforceable
claims would clog the docket of this Court and other courts
with objections to frivolous claims”).  The trustees them
selves (appearing here as amici curiae) agree, describing
the practice as “wasteful” and “exploit[ative].”  Brief for 
National Association of Chapter Thirteen Trustees as 
Amicus Curiae 12. And courts across the country recog
nize that Chapter 13 trustees are struggling under a 
“deluge” of stale debt. Crawford, 758 F. 3d, at 1256. 

Second, the other features of the bankruptcy process
that the majority believes will serve as a backstop against 
frivolous claims are even less likely to do so in practice. 
The majority implies that a person who files for bankruptcy 
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is more sophisticated than the average consumer debtor 
because the initiation of bankruptcy is a choice made by a 
debtor. Ante, at 6. But a person who has filed for bank
ruptcy will rarely be in such a superior position; he has, 
after all, just declared that he is unable to meet his finan
cial obligations and in need of the assistance of the courts.
It is odd to speculate that such a person is better situated 
to monitor court filings and lodge objections than an ordi
nary consumer.  The majority also suggests that the rules 
of bankruptcy help “guide the evaluation of claims.”  Ibid. 
But the rules of bankruptcy in fact facilitate the allowance 
of claims: Claims are automatically allowed and made part 
of a plan unless an objection is made.  See 11 U. S. C. 
§502(a). A debtor is arguably more vulnerable in bank
ruptcy—not less—to the oversights that the debt buyers 
know will occur. 

Finally, the majority suggests, in some cases a consumer 
will actually benefit if a claim for an untimely debt is filed. 
Ante, at 7–8.  If such a claim is filed but disallowed, the 
majority explains, the debt will eventually be discharged, 
and the creditor will be barred from collecting it.  See 
§1328(a). Here, too, practice refutes the majority’s rosy 
portrait of these proceedings.  A debtor whose trustee does 
not spot and object to a stale debt will find no comfort  in 
the knowledge that other consumers with more attentive 
trustees may have their debts disallowed and discharged.
Moreover, given the high rate at which debtors are unable 
to fully pay off their debts in Chapter 13 proceedings, see
Porter, The Pretend Solution: An Empirical Study of 
Bankruptcy Outcomes, 90 Texas L. Rev. 103, 111–112 
(2011), most debtors who fail to object to a stale claim will 
end up worse off than had they never entered bankruptcy 
at all: They will make payments on the stale debts, thereby
resuscitating them, see supra, at 6–7, and may thus 
walk out of bankruptcy court owing more to their creditors
than they did when they entered it.  There is no benefit to 
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anyone in such a proceeding—except the debt collectors. 

* * * 
It does not take a sophisticated attorney to understand 

why the practice I have described in this opinion is unfair.
It takes only the common sense to conclude that one 
should not be able to profit on the inadvertent inattention 
of others. It is said that the law should not be a trap for 
the unwary.  Today’s decision sets just such a trap.

I take comfort only in the knowledge that the Court’s
decision today need not be the last word on the matter.  If 
Congress wants to amend the FDCPA to make explicit
what in my view is already implicit in the law, it need only 
say so.

I respectfully dissent. 
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Case Summary

Overview

HOLDINGS: [1]-Individuals and entities who regularly 
purchased debts originated by someone else and then sought 
to collect those debts for their own account were not debt 
collectors under 15 U.S.C.S. § 1692a(6) where past participles 
like "owed" were routinely used to describe the present state 
of a thing, that use was consistent with other uses of the word 
in the FDCPA, and such an interpretation presumed that 
Congress said what it meant and meant what it said.

Outcome
Judgment affirmed; Unanimous decision.

LexisNexis® Headnotes

Banking Law > Consumer Protection > Fair Debt 
Collection > Liability for Violations

HN1[ ] 15 U.S.C.S. § 1692a(6) defines debt collectors to 
include those who regularly seek to collect debts owed 
another. By its plain terms this language seems to focus 
attention on third party collection agents working for a debt 
owned, not on a debt owner seeking to collect debts for itself. 
Neither does this language appear to suggest that courts 
should care how a debt owner came to be a debt owner, i.e., 
whether the owner originated the debt or came by it only 
through a later purchase. All that matters is whether the target 
of the lawsuit regularly seeks to collect debts for its own 
account or does so for another. And given that, it seems a debt 
purchaser may indeed collect debts for its own account 
without triggering the statutory definition of debt collector.

Governments > Legislation > Interpretation

HN2[ ] While it is the court's job to apply faithfully the law 
Congress has written, it is never its job to rewrite a 
constitutionally valid statutory text under the banner of 
speculation about what Congress might have done had it 
faced a question that, on everyone’s account, it never faced. 
Indeed, it is quite mistaken to assume that whatever might 
appear to further the statute’s primary objective must be the 
law. Legislation is, after all, the art of compromise, the 
limitations expressed in statutory terms often the price of 
passage, and no statute yet known pursues its stated purpose 
at all costs.
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Governments > Legislation > Interpretation

HN3[ ] Courts will not presume that any result consistent 
with an account of a statute’s overarching goal must be the 
law, but will presume more modestly instead that the 
legislature says what it means and means what it says.

Syllabus

The Fair Debt Collection Practices Act authorizes private 
lawsuits and weighty fines designed to deter the wayward 
practices of “debt collector[s],” a term embracing anyone who 
“regularly collects or attempts to collect . . . debts owed or 
due . . . another.” 15 U.S.C. §1692a(6). The complaint filed in 
this case alleges that CitiFinancial Auto loaned money to 
petitioners seeking to buy cars; that petitioners defaulted on 
those loans; and that respondent Santander then purchased 
the defaulted loans from CitiFinancial and sought to collect in 
ways petitioners believe violated the Act. The district court 
and Fourth Circuit held that Santander didn’t qualify as a 
debt collector because it did not regularly seek to collect debts 
“owed . . . another” but sought instead only to collect debts 
that it purchased and owned. 

Held: A company may collect debts that it purchased for its 
own account, like Santander did here, without triggering the 
statutory definition in dispute. By defining debt collectors to 
include those who regularly seek to collect debts “owed . . . 
another,” the statute’s plain language seems to focus on third 
party [*2]  collection agents regularly collecting for a debt 
owner—not on a debt owner seeking to collect debts for itself. 

Petitioners’ arguments to the contrary do not dislodge the 
statute’s plain meaning. Petitioners point out that the word 
“owed” is the past participle of the verb “to owe,” and so 
suggest that the debt collector definition must exclude loan 
originators (who never seek to collect debts previously owed 
someone else) but embrace debt purchasers like Santander 
(who necessarily do). But past participles like “owed” are 
routinely used as adjectives to describe the present state of a 
thing. Congress also used the word “owed” to refer to present 
debt relationships in neighboring provisions of the Act, and 
petitioners have not rebutted the presumption that identical 
words in the same statute carry the same meaning. Neither 
would reading the word “owed” to refer to present debt 
relationships render any of the Act’s provisions surplusage, 
contrary to what petitioners suggest.

Petitioners also contend that their interpretation best furthers 
the Act’s perceived purposes because, they primarily argue, if 
Congress had been aware of defaulted debt purchasers like 
Santander it would have treated [*3]  them like traditional 

debt collectors because they pose similar risks of abusive 
collection practices. But it is not this Court’s job to rewrite a 
constitutionally valid text under the banner of speculation 
about what Congress might have done had it faced a question 
that, on everyone’s account, it never faced. And neither are 
petitioners’ policy arguments unassailable, as reasonable 
legislators might contend both ways on the question of how 
defaulted debt purchasers should be treated. This fact suggests 
for certain but one thing: that these are matters for Congress, 
not this Court, to resolve. Pp. 3-11.

Affirmed.

Counsel: Kevin K. Russell, argued the cause for petitioner.

Kannon K. Shanmugam, argued the cause for respondent.

Judges: Gorsuch, J., delivered the opinion for a unanimous 
Court.

Opinion by: Gorsuch

Opinion

Justice Gorsuch delivered the opinion of the Court.

Disruptive dinnertime calls, downright deceit, and more 
besides drew Congress’s eye to the debt collection industry. 
From that scrutiny emerged the Fair Debt Collection 
Practices Act, a statute that authorizes private lawsuits and 
weighty fines designed to deter wayward collection practices. 
So perhaps it comes as little surprise that we now face a 
question about who exactly qualifies as a “debt collector” 
subject to the Act’s rigors. Everyone agrees that the [*4]  term 
embraces the repo man—someone hired by a creditor to 
collect an outstanding debt. But what if you purchase a debt 
and then try to collect it for yourself—does that make you a 
“debt collector” too? That’s the nub of the dispute now before 
us.

The parties approach the question from common ground. The 
complaint alleges that CitiFinancial Auto loaned money to 
petitioners seeking to buy cars; that petitioners defaulted on 
those loans; that respondent Santander then purchased the 
defaulted loans from CitiFinancial; and that Santander sought 
to collect in ways petitioners believe troublesome under the 
Act. The parties agree, too, that in deciding whether 
Santander’s conduct falls within the Act’s ambit we should 
look to statutory language defining the term “debt collector” 
to embrace anyone who “regularly collects or attempts to 
collect . . . debts owed or due . . . another.” 15 U.S.C. 
§1692a(6).
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Even when it comes to that question, the parties agree on at 
least part of an answer. Both sides accept that third party debt 
collection agents generally qualify as “debt collectors” under 
the relevant statutory language, while those who seek only to 
collect for themselves loans they originated generally do 
not. [*5]  These results follow, the parties tell us, because debt 
collection agents seek to collect debts “owed . . . another,” 
while loan originators acting on their own account aim only to 
collect debts owed to themselves. All that remains in dispute 
is how to classify individuals and entities who regularly 
purchase debts originated by someone else and then seek to 
collect those debts for their own account. Does the Act treat 
the debt purchaser in that scenario more like the repo man or 
the loan originator?

For their part, the district court and Fourth Circuit sided with 
Santander. They held that the company didn’t qualify as a 
debt collector because it didn’t regularly seek to collect debts 
“owed . . . another” but sought instead only to collect debts 
that it purchased and owned. At the same time, the Fourth 
Circuit acknowledged that some circuits faced with the same 
question have ruled otherwise—and it is to resolve this 
conflict that we took the case. Compare 817 F. 3d 131, 133-
134, 137-138 (2016) (case below); Davidson v. Capital One 
Bank (USA), N. A., 797 F. 3d 1309, 1315-1316 (CA11 2015), 
with McKinney v. Caldeway Properties, Inc., 548 F. 3d 496, 
501 (CA7 2008); FTC v. Check Investors, Inc., 502 F. 3d 159, 
173-174 (CA3 2007).

Before attending to that job, though, we pause to note two 
related questions we do not attempt to answer today. First, 
petitioners suggest that Santander can qualify as a debt 
collector not only because it regularly [*6]  seeks to collect for 
its own account debts that it has purchased, but also because it 
regularly acts as a third party collection agent for debts owed 
to others. Petitioners did not, however, raise the latter theory 
in their petition for certiorari and neither did we agree to 
review it. Second, the parties briefly allude to another 
statutory definition of the term “debt collector”—one that 
encompasses those engaged “in any business the principal 
purpose of which is the collection of any debts.” §1692a(6). 
But the parties haven’t much litigated that alternative 
definition and in granting certiorari we didn’t agree to address 
it either.

With these preliminaries by the board, we can turn to the 
much narrowed question properly before us. In doing so, we 
begin, as we must, with a careful examination of the statutory 
text. And there we find it hard to disagree with the Fourth 
Circuit’s interpretive handiwork. HN1[ ] After all, the Act 
defines debt collectors to include those who regularly seek to 
collect debts “owed . . . another.” And by its plain terms this 
language seems to focus our attention on third party collection 

agents working for a debt owner—not on a debt owner 
seeking to collect debts for itself. [*7]  Neither does this 
language appear to suggest that we should care how a debt 
owner came to be a debt owner—whether the owner 
originated the debt or came by it only through a later 
purchase. All that matters is whether the target of the lawsuit 
regularly seeks to collect debts for its own account or does so 
for “another.” And given that, it would seem a debt purchaser 
like Santander may indeed collect debts for its own account 
without triggering the statutory definition in dispute, just as 
the Fourth Circuit explained.

Petitioners reply that this seemingly straightforward reading 
overlooks an important question of tense. They observe that 
the word “owed” is the past participle of the verb “to owe.” 
And this, they suggest, means the statute’s definition of debt 
collector captures anyone who regularly seeks to collect debts 
previously “owed . . . another.” So it is that, on petitioners’ 
account, the statute excludes from its compass loan 
originators (for they never seek to collect debts previously 
owed someone else) but embraces many debt purchasers like 
Santander (for in collecting purchased debts they necessarily 
seek to collect debts previously owed another). If Congress 
wanted to exempt [*8]  all present debt owners from its debt 
collector definition, petitioners submit, it would have used the 
present participle “owing.” That would have better sufficed to 
do the job—to make clear that you must collect debts 
currently “owing . . . another” before implicating the Act.

But this much doesn’t follow even as a matter of good 
grammar, let alone ordinary meaning. Past participles like 
“owed” are routinely used as adjectives to describe the 
present state of a thing—so, for example, burnt toast is 
inedible, a fallen branch blocks the path, and (equally) a debt 
owed to a current owner may be collected by him or her. See 
P. Peters, The Cambridge Guide to English Usage 409 (2004) 
(explaining that the term “past participle” is a “misnomer[ ], 
since” it “can occur in what is technically a present . . . 
tense”). Just imagine if you told a friend that you were 
seeking to “collect a debt owed to Steve.” Doesn’t it seem 
likely your friend would understand you as speaking about a 
debt currently owed to Steve, not a debt Steve used to own 
and that’s now actually yours? In the end, even petitioners 
find themselves forced to admit that past participles can and 
regularly do work just this way, [*9]  as adjectives to describe 
the present state of the nouns they modify. See Brief for 
Petitioners 28; see also B. Garner, Modern English Usage 666 
(4th ed. 2016) (while “owing . . . is an old and established 
usage . . . the more logical course is simply to write owed”).

Widening our view to take in the statutory phrase in which the 
word “owed” appears—“owed or due . . . another”—serves to 
underscore the point. Petitioners acknowledge that the word 
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“due” describes a debt currently due at the time of collection 
and not a debt that was due only in some previous period. 
Brief for Petitioners 26-28. So to rule for them we would have 
to suppose Congress set two words cheek by jowl in the same 
phrase but meant them to speak to entirely different periods of 
time. All without leaving any clue. We would have to read the 
phrase not as referring to “debts that are owed or due 
another” but as describing “debts that were owed or are due 
another.” And supposing such a surreptitious subphrasal shift 
in time seems to us a bit much. Neither are we alone in that 
assessment, for even petitioners acknowledge that theirs “may 
not be the most natural interpretation of the phrase standing in 
isolation.” Id., at 26-27.

Given [*10]  that, you might wonder whether extending our 
gaze from the narrow statutory provision at issue to take in 
the larger statutory landscape might offer petitioners a better 
perspective. But it does not. Looking to other neighboring 
provisions in the Act, it quickly comes clear that Congress 
routinely used the word “owed” to refer to present (not past) 
debt relationships. For example, in one nearby subsection, 
Congress defined a creditor as someone “to whom a debt is 
owed.” 15 U.S.C. §1692a(4). In another subsection, too, 
Congress required a debt collector to identify “the creditor to 
whom the debt is owed.” §1692g(a)(2). Yet petitioners offer 
us no persuasive reason why the word “owed” should bear a 
different meaning here, in the subsection before us, or why we 
should abandon our usual presumption that “identical words 
used in different parts of the same statute” carry “the same 
meaning.” IBP, Inc. v. Alvarez, 546 U.S. 21, 34, 126 S. Ct. 
514, 163 L. Ed. 2d 288 (2005).

Still other contextual clues add to petitioners’ problems. 
While they suggest that the statutory definition before us 
implicitly distinguishes between loan originators and debt 
purchasers, a pass through the statute shows that when 
Congress wished to distinguish between originators and 
purchasers it left little doubt in the matter. [*11]  In the very 
definitional section where we now find ourselves working, 
Congress expressly differentiated between a person “who 
offers” credit (the originator) and a person “to whom a debt is 
owed” (the present debt owner). §1692a(4). Elsewhere, 
Congress recognized the distinction between a debt 
“originated by” the collector and a debt “owed or due” 
another. §1692a(6)(F)(ii). And elsewhere still, Congress drew 
a line between the “original” and “current” creditor. 
§1692g(a)(5). Yet no similar distinction can be found in the 
language now before us. To the contrary, the statutory text at 
issue speaks not at all about originators and current debt 
owners but only about whether the defendant seeks to collect 
on behalf of itself or “another.” And, usually at least, when 
we’re engaged in the business of interpreting statutes we 
presume differences in language like this convey differences 

in meaning. See, e.g., Loughrin v. United States, 573 U.S. 
___, ___, 134 S. Ct. 2384, 189 L. Ed. 2d 411, 418  (2014).

Even what may be petitioners’ best piece of contextual 
evidence ultimately proves unhelpful to their cause. 
Petitioners point out that the Act exempts from the definition 
of “debt collector” certain individuals who have “obtained” 
particular kinds of debt—for example, debts not yet in default 
or debts connected to secured [*12]  commercial credit 
transactions. §§1692a(6)(F)(iii) and (F)(iv). And because 
these exemptions contemplate the possibility that someone 
might “obtain” a debt “owed or due . . . another,” petitioners 
submit, the word “owed” must refer only to a previous owner. 
Ibid. This conclusion, they say, necessarily follows because, 
once you have “obtained” a debt, that same debt just cannot 
be currently “owed or due” another.

This last and quite essential premise of the argument, 
however, misses its mark. As a matter of ordinary English, the 
word “obtained” can (and often does) refer to taking 
possession of a piece of property without also taking 
ownership—so, for example, you might obtain a rental car or 
a hotel room or an apartment. See, e.g., 10 Oxford English 
Dictionary 669 (2d ed. 1989) (defining “obtain” to mean, 
among other things, “[t]o come into the possession or 
enjoyment of (something) by one’s own effort or by 
request”); Kirtsaeng v. John Wiley & Sons, Inc., 568 U.S. 519, 
532-533, 133 S. Ct. 1351, 185 L. Ed. 2d 392 (2013) 
(distinguishing between ownership and obtaining possession). 
And it’s easy enough to see how you might also come to 
possess (obtain) a debt without taking ownership of it. You 
might, for example, take possession of a debt for servicing 
and collection even while the debt formally remains owed 
another. [*13]  Or as a secured party you might take 
possession of a debt as collateral, again without taking full 
ownership of it. See, e.g., U. C. C. §9-207, 3 U. L. A. 197 
(2010). So it simply isn’t the case that the statute’s exclusions 
imply that the phrase “owed . . . another” must refer to debts 
previously owed to another.

By this point petitioners find themselves in retreat. Unable to 
show that debt purchasers regularly collecting for their own 
account always qualify as debt collectors, they now suggest 
that purchasers sometimes qualify as debt collectors. On their 
view, debt purchasers surely qualify as collectors at least 
when they regularly purchase and seek to collect defaulted 
debts—just as Santander allegedly did here. In support of this 
narrower and more particular understanding of the Act, 
petitioners point again to the fact that the statute excludes 
from the definition of “debt collector” certain persons who 
obtain debts before default. 15 U.S.C. §1692a(6)(F)(iii). This 
exclusion, petitioners now suggest, implies that the term “debt 
collector” must embrace those who regularly seek to collect 
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debts obtained after default. Others aligned with petitioners 
also suggest that the Act treats everyone who attempts to 
collect a debt [*14]  as either a “debt collector” or a “creditor,” 
but not both. And because the statutory definition of the term 
“creditor” excludes those who seek to collect a debt obtained 
“in default,” §1692a(4), they contend it again follows as a 
matter of necessary inference that these persons must qualify 
as debt collectors.

But these alternative lines of inferential argument bear their 
own problems. For while the statute surely excludes from the 
debt collector definition certain persons who acquire a debt 
before default, it doesn’t necessarily follow that the definition 
must include anyone who regularly collects debts acquired 
after default. After all and again, under the definition at issue 
before us you have to attempt to collect debts owed another 
before you can ever qualify as a debt collector. And 
petitioners’ argument simply does not fully confront this plain 
and implacable textual prerequisite. Likewise, even spotting 
(without granting) the premise that a person cannot be both a 
creditor and a debt collector with respect to a particular debt, 
we don’t see why a defaulted debt purchaser like Santander 
couldn’t qualify as a creditor. For while the creditor definition 
excludes persons who “receive an [*15]  assignment or 
transfer of a debt in default,” it does so only (and yet again) 
when the debt is assigned or transferred “solely for the 
purpose of facilitating collection of such debt for another.” 
Ibid. (emphasis added). So a company collecting purchased 
defaulted debt for its own account—like Santander—would 
hardly seem to be barred from qualifying as a creditor under 
the statute’s plain terms.

Faced with so many obstacles in the text and structure of the 
Act, petitioners ask us to move quickly on to policy. Indeed, 
from the beginning that is the field on which they seem most 
eager to pitch battle. Petitioners assert that Congress passed 
the Act in large measure to add new incentives for 
independent debt collectors to treat consumers well. In their 
view, Congress excluded loan originators from the Act’s 
demands because it thought they already faced sufficient 
economic and legal incentives to good behavior. But, on 
petitioners’ account, Congress never had the chance to 
consider what should be done about those in the business of 
purchasing defaulted debt. That’s because, petitioners tell us, 
the “advent” of the market for defaulted debt represents “‘one 
of the most significant changes’” [*16]  to the debt market 
generally since the Act’s passage in 1977. Brief for 
Petitioners 8 (quoting Consumer Financial Protection Bureau, 
Fair Debt Collection Practices Act: CFPB Annual Report 
2014, p. 7 (2014)). Had Congress known this new industry 
would blossom, they say, it surely would have judged 
defaulted debt purchasers more like (and in need of the same 
special rules as) independent debt collectors. Indeed, 

petitioners contend that no other result would be consistent 
with the overarching congressional goal of deterring untoward 
debt collection practices.

All this seems to us quite a lot of speculation. And HN2[ ] 
while it is of course our job to apply faithfully the law 
Congress has written, it is never our job to rewrite a 
constitutionally valid statutory text under the banner of 
speculation about what Congress might have done had it 
faced a question that, on everyone’s account, it never faced. 
See Magwood v. Patterson, 561 U.S. 320, 334, 130 S. Ct. 
2788, 177 L. Ed. 2d 592 (2010) (“We cannot replace the 
actual text with speculation as to Congress’ intent”). Indeed, it 
is quite mistaken to assume, as petitioners would have us, that 
“whatever” might appear to “further[ ] the statute’s primary 
objective must be the law.” Rodriguez v. United States, 480 
U.S. 522, 526, 107 S. Ct. 1391, 94 L. Ed. 2d 533 (1987) (per 
curiam) (emphasis deleted). Legislation is, [*17]  after all, the 
art of compromise, the limitations expressed in statutory 
terms often the price of passage, and no statute yet known 
“pursues its [stated] purpose[ ] at all costs.” Id., at 525-526, 
107 S. Ct. 1391, 94 L. Ed. 2d 533. For these reasons and more 
besides HN3[ ] we will not presume with petitioners that 
any result consistent with their account of the statute’s 
overarching goal must be the law but will presume more 
modestly instead “that [the] legislature says . . . what it means 
and means . . . what it says.” Dodd v. United States, 545 U.S. 
353, 357, 125 S. Ct. 2478, 162 L. Ed. 2d 343 (2005) (internal 
quotation marks omitted; brackets in original).

Even taken on its own terms, too, the speculation petitioners 
urge upon us is far from unassailable. After all, is it really 
impossible to imagine that reasonable legislators might 
contend both ways on the question whether defaulted debt 
purchasers should be treated more like loan originators than 
independent debt collection agencies? About whether other 
existing incentives (in the form of common law duties, other 
statutory and regulatory obligations, economic incentives, or 
otherwise) suffice to deter debt purchasers from engaging in 
certain undesirable collection activities? Couldn’t a 
reasonable legislator endorsing the Act as written wonder 
whether a large [*18]  financial institution like Santander is 
any more or less likely to engage in abusive conduct than 
another large financial institution like CitiFinancial Auto? 
Especially where (as here) the institution says that its primary 
business is loan origination and not the purchase of defaulted 
debt? We do not profess sure answers to any of these 
questions, but observe only that the parties and their amici 
manage to present many and colorable arguments both ways 
on them all, a fact that suggests to us for certain but one thing: 
that these are matters for Congress, not this Court, to resolve.

In the end, reasonable people can disagree with how Congress 
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balanced the various social costs and benefits in this area. We 
have no difficulty imagining, for example, a statute that 
applies the Act’s demands to anyone collecting any debts, 
anyone collecting debts originated by another, or to some 
other class of persons still. Neither do we doubt that the 
evolution of the debt collection business might invite 
reasonable disagreements on whether Congress should reenter 
the field and alter the judgments it made in the past. After all, 
it’s hardly unknown for new business models to emerge in 
response to regulation, [*19]  and for regulation in turn to 
address new business models. Constant competition between 
constable and quarry, regulator and regulated, can come as no 
surprise in our changing world. But neither should the proper 
role of the judiciary in that process—to apply, not amend, the 
work of the People’s representatives.

The judgment of the Court of Appeals is 

Affirmed.

End of Document
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