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Case Summary
Overview
HOLDINGS: [l]-A bankruptcy debtor's statements regarding
his tax refund could qualify as "statements respecting the
debtor's financial condition" under I I U.S.C.S. §
523(a)(2)(B), so that the debt was not barred from discharge
because the statements were not in writing. A statement was
"respecting" the debtor's financial condition if it had a direct
relation to or impact on the debtor's overall financial status,
and a statement about a single asset therefore could be a
statement respecting the debtor's financial condition.
Outcome
Judgment affirmed. 9-0 decision.

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
HN l[A.] Exceptions to Discharge, Embezzlement & False
Representations
The Bankruptcy Code prohibits debtors from discharging
debts for money, property, services, or credit obtained by
false pretenses, a false representation, or actual fraud, I I
U.S.C.S. § 523(a)(2)(A), or, if made in writing, by a
materially false statement respecting the debtor's financial
condition,§ 523(a)(2)(B).

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
H.\'2[A] Exceptions to Discharge, Embezzlement & False
Representations
The statutory language of I I U.S.C.S. § 523(a)(2)(B) makes
plain that a statement about a single asset can be a statement
respecting a debtor's financial condition. If that statement is
not in writing, then, the associated debt may be discharged,
even if the statement was false.

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
H:V3[A.] Exceptions to Discharge, Embezzlement & False
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Representations

Governments> Legislation> Interpretation

One of the main purposes of the federal bankruptcy system is H:\'5[.!.] Exceptions to Discharge, Embezzlement & False
to aid the unfortunate debtor by giving him a fresh start in Representations
life, free from debts, except of a certain character. To that
end, the Bankruptcy Code contains broad provisions for the The U.S. Supreme Court finds no basis to conclude, at least in
discharge of debts, subject to exceptions. One such exception the context of 11 U.S.C.S. § 523(a)(2)(B), that "related to" has
is found in 11 U.S.C.S. § 523(a)(2), which provides that a a materially different meaning than "about," "concerning,"
discharge under Chapter 7, 11, 12, or 13 of the Bankruptcy "with reference to," and "as regards." The definitions of these
Code does not discharge an individual debtor from any debt words are overlapping and circular, with each one pointing to
for money, property, services, or an extension, renewal, or another in the group. "Relate" means to be in relationship:
refinancing of credit, to the extent obtained by fraud. This · have reference, and, in the context of the phrase "in relation
exception is in keeping with the basic policy animating the to," reference, respect. "About" means with regard to, and is
Code of affording relief only to an honest but unfortunate the equivalent of "concerning." "Concerning" means relating
debtor. More specifically,§ 523(a)(2) excepts from discharge to, and is the equivalent of regarding, respecting, about.
debts arising from various forms of fraud. Section "Reference" means the capability or character of alluding to
523(a)(2)(A) bars discharge of debts arising from false or bearing on or directing attention to something, and is the
pretenses, a false representation, or actual fraud, other than a equivalent of "relation" and "respect." And "regard" means to
statement respecting a debtor's financial condition. Section have relation to or bearing upon: relate to, and is the
523(a)(2)(B), in turn, bars discharge of debts arising from a equivalent of "relation" and "respect." Use of the word
materially false statement respecting a debtor's financial "respecting" in a legal context generally has a broadening
effect, ensuring that the scope of a provision covers not only
condition if that statement is in writing.
its subject but also matters relating to that subject.
Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
Governments> Legislation> Interpretation
HN4[A.] Exceptions to Discharge, Embezzlement & False
Representations
A court's interpretation of the Bankruptcy Code starts where
all such inquiries must begin: with the language of the statute
itself. With regard to the phrase "statement respecting the
debtor's financial condition" in 11 U.S.C.S. § 523(a)(2)(B),
because the Bankruptcy Code does not define the words
"statement," "financial condition," or "respecting," a court
looks to their ordinary meanings. A "statement" is the act or
process of stating, reciting, or presenting orally or on paper;
something stated as a report or narrative; a single declaration
or remark. As to "financial condition," the term means one's
overall financial status. The preposition "respecting," joins
together "statement" and "financial condition." As a matter of
ordinary usage, "respecting" means in view of: considering;
with regard or relation to: regarding; concerning.

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations

Governments> Legislation > Interpretation
H.V6[A.] Legislation, Interpretation
When asked to interpret statutory language including the
phrase "relating to," which is one of the meanings of
"respecting," the U.S. Supreme Court has typically read the
relevant text expansively. "Relate to" has been described as
expansive, and Congress characteristically employs the phrase
to reach any subject that has a connection with, or reference
to, the topics the statute enumerates. "Relating to" has a broad
ordinary meaning.

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
Governments> Legislation> Interpretation
H:V 7[.!.] Exceptions to Discharge, Embezzlement & False
Representations
Given the ordinary meaning of "respecting," a construction of
11 U.S.C.S. § 523(a)(2)(B) that a statement "respecting the
debtor's financial condition" means only a statement that
captures the debtor's overall financial status must be rejected,
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for it reads "respecting" out of the statute. A statute ought to
be so construed that no clause, sentence, or word shall be
superfluous, void, or insignificant. Had Congress intended §
523(a)(2)(B) to encompass only statements expressing the
balance of a debtor's assets and liabilities, there are several
ways in which it could have so specified, e.g., "statement
disclosing the debtor's financial condition" or "statement of
the debtor's financial condition." But Congress did not use
such narrow language.

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
HN8['*] Exceptions to Discharge, Embezzlement & False
Representations
For purposes of 11 U.S.C.S. § 523(a)(2)(B), a statement is
"respecting" a debtor's financial condition if it has a direct
relation to or impact on the debtor's overall financial status. A
single asset has a direct relation to and impact on aggregate
financial condition, so a statement about a single asset bears
on a debtor's overall financial condition and can help indicate
whether a debtor is solvent or insolvent, able to repay a given
debt or not. Naturally, then, a statement about a single asset
can be a "statement respecting the debtor's financial
condition."

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
HN9[A] Exceptions to Discharge, Embezzlement & False
Representations
The language "statement respecting the debtor's financial
condition" can be traced back to a 1926 amendment to the
Bankruptcr Act o( 1898 that prohibited discharge entirely to a
debtor who had obtained money or property on credit, or
obtained an extension or renewal of credit, by making or
publishing, or causing to be made or published, in any manner
whatsoever, a materially false statement in writing respecting
his financial condition. Act of May 27, 1926, § 6, 44 Stat.
663-664. When Congress again amended this provision in
1960, it retained the "statement in writing respecting financial
V
condition" language. Act of July 12, 1960, Puh. L ! o. 8662 I. �- 2. 74 Stat. 409. Congress then once more preserved
that language when it rewrote and recodified the provision in
the modem Bankruptcy Code as 11 U.S.C.S. § 523(a)(2)(B).
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Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
H!V JO[.:*.] Exceptions to Discharge, Embezzlement &
False Representations
Given the historical presence in the BankruptCl' Act and
Bankruptcy Code of the phrase "statement respecting the
debtor's financial condition," lower courts had ample
opportunity to weigh in on its meaning. Between 1926, when
the phrase was introduced, and 1978, when Congress enacted
the Bankruptcy Code, courts of appeals consistently construed
the phrase to encompass statements addressing just one or
some of a debtor's assets or liabilities. When Congress used
the materially same language in 11 U.S.C.S. § 523(a)(2), it
presumptively was aware of the longstanding judicial
interpretation of the phrase and intended for it to retain its
established meaning.

Governments> Legislation> Interpretation
HN 11[A] Legislation, Interpretation
Congress is presumed to be aware of an administrative or
judicial interpretation of a statute and to adopt that
interpretation when it re-enacts a statute without change.
When administrative and judicial interpretations have settled
the meaning of an existing statutory provision, repetition of
the same language in a new statute indicates, as a general
matter, the intent to incorporate its administrative and judicial
interpretations as well.

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations
H.V/2[.!i] Exceptions to Discharge, Embezzlement &
False Representations
11 U.S.C.S. § 523(a)(2)(A) still retains significant function
when the phrase "statement respecting the debtor's financial
condition" is interpreted to encompass a statement about a
single asset. Section 523(a)(2)(A) has been applied when a
debt arises from forms of fraud, like fraudulent. conveyance
schemes, that can be effected without a false representation. It
also has been used to bar the discharge of debts resulting from
misrepresentations about the value of goods, property, and
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services.

Syllabus

Bankruptcy Law> Discharge &
Dischargeability> Exceptions to
Discharge> Embezzlement & False Representations

Respondent R. Scott Appling fell behind on his bills owed to
petitioner law firm Lamar, Archer & Cofrin, LLP, which
threatened to withdraw representation and place a lien on its
work product if Appling did not pay.Appling told Lamar that
H:V 13[.!.] Exceptions to Discharge, Embezzlement & he could cover owed and future legal expenses with an
False Representations
expected tax refund, so Lamar agreed to continue
representation.However, Appling used the refund, which was
The text of I I U.S.C.S. § 523(a)(2) plainly heightens the bar for much less than he had stated, for business expenses.When
to discharge when the fraud at issue was effectuated via a he met with Lamar again, he told the firm he was still waiting
"statement respecting the debtor's financial condition." The on the refund, so Lamar agreed to complete pending
heightened requirements, moreover, are not a shield for litigation.Appling never paid the final invoice, so Lamar sued
dishonest debtors. Rather, they reflect Congress's effort to him and obtained a judgment. Shortly thereafter, Appling and
balance the potential misuse of such statements by both his wife filed for Chapter 7 bankruptcy. Lamar initiated an
debtors and creditors.
adversary proceeding against Appling in Bankruptcy Court,
arguing that his debt to Lamar was nondischargeable pursuant
to I I U. S. C. §523(a)(2)(A), which bars discharge of
specified debts arising from "false pretenses, a false
Bankruptcy Law> Discharge &
representation, or actual fraud, other than a statement
Dischargeability> Exceptions to
respecting the debtor's . . . financial condition." Appling
Discharge> Embezzlement & False Representations
moved to dismiss on the [*2] ground that his alleged
H:V/4[.!.] Exceptions to Discharge, Embezzlement & misrepresentations were "statement[s] respecting the debtor's
...financial condition," which §523(a)(2)(B) requires to be
False Representations
"in writing." The Bankruptcy Court disagreed and denied
In addition to the writing requirement, I I U.S.C.S. § Appling's motion.Finding that Appling knowingly made two
523(a)(2)(B) requires a creditor to show reasonable reliance. false representations on which Lamar justifiably relied and
I I U.S.C.S. § 523(a)(2)(B)(iii). Section 523(a)(2)(A), by that Lamar incurred damages as a result, the court concluded
contrast, requires only the lesser showing of justifiable that Appling's debt to Lamar was nondischargeable under
reliance.The House Report on the Bankruptcy Reform Act of §523(a)(2)(A). The District Court affirmed, but the Eleventh
1978 suggests that Congress wanted to moderate the burden Circuit reversed, holding that a "statement respecting the
on individuals who submitted false financial statements, not debtor's financial condition" may include a statement about a
because lies about financial condition are less blameworthy single asset. Because Appling's statements were not in
than others, but because the relative equities might be affected writing, the court held, §523(a)(2)(B) did not bar him from
by practices of consumer finance companies, which discharging his debt to Lamar.
sometimes have encouraged such falsity by their borrowers
for the very purpose of insulating their own claims from Held: A statement about a single asset can be a "statement
respecting the debtor's financial condition" under §523(a)(2).
discharge.
Pp.4-15.
Bankruptcy Law> Discharge &
Dischargeability > Exceptions to
Discharge> Embezzlement & False Representations
fl.VI 5[.!.] Exceptions to Discharge, Embezzlement &
False Representations
A statement about a single asset can be a "statement
respecting the debtor's financial condition " under I I U.S.C.S.
§ 523(a)(2).

(a) The key word in the relevant statutory phrase here is the
preposition "respecting." In ordinary usage, "respecting"
means "concerning; about; regarding; in regard to; relating
to." Lamar contends that the definitions "about,"
"concerning," "with reference to," and "as regards" denote a
more limited scope than "related to." And under that more
limited meaning, [*3] Lamar asserts, a formal financial
statement providing a detailed accounting of one's assets and
liabilities would qualify as "a statement respecting the
debtor's financial condition," but a statement about a single
asset would not.But the overlapping and circular definitions
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of these words belie the clear distinction Lamar attempts to
impose. And the firm gives no example of a phrase in a legal
context similar to the one at issue here in which toggling
between "related to" and "about" has any pertinent
significance.
Use of the word "respecting" in a legal context generally has
a broadening effect, ensuring that a provision's scope covers
not only its subject but also matters relating to that subject.
Cf. Kleppe r. .Vrn Mexico. 426 U. S. 529. 539. 96 S. Ct. 2285.
49 L Ed. 2d 34. Indeed, this Court has typically read the
phrase "relating to"-one of respecting's meanings
expansively. See, e.g., Corentrr llrnflh Cure o( Mo .. Inc. ,·.
137 S. Ct. //()() I 198 197 L. Ed.
,Vevils. 581 U.S.
2d 571. 581. Appling and the United States, as amicus curiae,
accordingly advance an expansive interpretation here. This
Court agrees with them that, given the ordinary meaning of
"respecting," Lamar's statutory construction must be rejected,
for it reads "respecting" out of the statute. See TR IV foe. 1·.
.-lndreirs. 534 L'. S. 19. 31. 12:! S. Cl. 441. 1511.. Ed. 2d 339.
Had Congress intended §523(a)(2)(B) to encompass only
statements expressing the balance of a debtor's [*4] assets
and liabilities, it could have so specified-e.g., "statement of
the debtor's financial condition." The Court also agrees that a
statement is "respecting" a debtor's financial condition if it
has a direct relation to or impact on the debtor's overall
financial status. A single asset has a direct relation to and
impact on aggregate financial condition, so a statement about
that asset bears on a debtor's overall financial condition and
can help indicate whether a debtor is solvent or insolvent. A
statement about a single asset, thus, can be a "statement
respecting the debtor's financial condition." Pp. 5-9.
(b) Lamar's interpretation would yield incoherent results. For
instance, on Lamar's view, a misrepresentation about a single
asset made in the context of a formal financial statement or
balance sheet would constitute a "statement respecting the
debtor's financial condition" and trigger §523(a)(2)(B)'s
heightened nondischargeability requirements, but the same
misrepresentation made on its own, or in the context of a list
of some but not all of the debtor's assets and liabilities, would
not. Lamar does not explain why Congress would draw such
seemingly arbitrary distinctions. Pp. 9-10.
(c) The [*5] statutory history of the phrase "statement
respecting the debtor's financial condition" corroborates this
Court's reading. Between 1926, when the phrase was
introduced, and 1978, when Congress enacted the Bankruptcy
Code, Courts of Appeals consistently construed the phrase to
encompass statements addressing just one or some of a
debtor's assets or liabilities. When Congress used the
materially same language in §523(a)(2), it presumptively was
aware of this longstanding judicial interpretation and intended
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for the phrase to retain its established meaning. Pp. 10-11.
(d) Lamar's additional arguments are unpersuasive. First,
Lamar contends that Appling's construction gives
§523(a)(2)(B) an implausibly broad reach, such that little
would be covered by §523(a)(2)(A)'s general rule rendering
nondischargeable debts arising from "false pretenses, a false
representation, or actual fraud." But §523(a)(2)(A) still retains
significant function when the phrase "statement respecting the
debtor's financial condition" is interpreted to encompass a
statement about a single asset. See, e.g., I lush /111 ·1
. 136 S. Cl. 1581.
Electronics. Inc. r. Ril= 578 U.S.
194 L. Ed. Jd 655. Second, Lamar asserts that Appling's
interpretation is inconsistent with the overall principle that the
Bankruptcy Code exists to afford relief only [*6) to the
"'honest but unfortunate debtor."' Cohen ,·. de la Cnc. 5.:3
U. S. 213. 217. 118 S. Ct. I 212. 140 L. Ed 2d 34 l. The text of
§523(a)(2), however, plainly heightens the bar to discharge
when the fraud at issue was effectuated via a "statement
respecting the debtor's financial condition." The heightened
requirements, moreover, are not a shield for dishonest
debtors. Rather, they reflect Congress' effort to balance the
potential misuse of such statements by both debtors and
creditors. See Field, .. \funs. 516 C. S. 59. 76- 77. I I() S. Ct.
437. /33 L. Ed 2d 351. Pp. 12-15.
848 F. 3d 953, affirmed.

Counsel: Gregory George Garre argued the cause for
petitioner.
Paul Whitfield Hughes argued the cause for respondent.
Judges: Sotomayor, J., delivered the opinion of the Court, in
which Roberts, C. J., and Kennedy, Ginsburg, Breyer, and
Kagan, JJ., joined, and in which Thomas, Alito, and Gorsuch,
JJ., joined as to all but Part III-B.
Opinion by: SOTOMAYOR

Opinion
Justice Sotomayor delivered the opinion of the Court. 1
HNI['i'] The Bankruptcy Code prohibits debtors from
discharging debts for money, property, services, or credit
obtained by "false pretenses, a false representation, or actual
fraud," 11 U. S. C. §523(a)(2)(A), or, if made in writing, by a
materially false "statement . . . respecting the debtor's . . .
1 Justice Thomas, Justice Alito, and Justice Gorsuch join all but Part
III-B of this opinion.
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financial condition," §523(a)(2)(B).
This case is about what constitutes a "statement respecting the
debtor's financial condition." Does a statement about a single
asset qualify, or must the statement be about the debtor's
overall financial [*7] status? The answer matters to the
parties because the false statements at issue concerned a
single asset and were made orally. So, if the single-asset
statements here qualify as "respecting the debtor's financial
condition," §523(a)(2)(B) poses no bar to discharge because
they were not made in writing. If, however, the statements fall
into the more general category of "false pretenses, . . . false
representation, or actual fraud," §523(a)(2)(A), for which
there is no writing requirement, the associated debt will be
deemed nondischargeable.
HN.?['i'] The statutory language makes plain that a statement
about a single asset can be a "statement respecting the
debtor's financial condition." If that statement is not in
writing, then, the associated debt may be discharged, even if
the statement was false.

Respondent R. Scott Appling hired petitioner Lamar, Archer
& Cofrin, LLP (Lamar), a law firm, to represent him in a
business litigation. Appling fell behind on his legal bills, and
by March 2005, he owed Lamar more than $60,000. Lamar
informed Appling that if he did not pay the outstanding
amount, the firm would withdraw from representation and
place a lien on its work product until the bill was paid. The
parties met in person [*8] that month, and Appling told his
attorneys that he was expecting a tax refund of
'"approximately $100,000,"' enough to cover his owed and
future legal fees. App. to Pet. for Cert. 3a. Lamar relied on
this statement and continued to represent Appling without
initiating collection of the overdue amount.
When Appling and his wife filed their tax return, however, the
refund they requested was of just $60,718, and they ultimately
received $59,851 in October 2005. Rather than paying Lamar,
they spent the money on their business.
Appling and his attorneys met again in November 2005, and
Appling told them that he had not yet received the refund.
Lamar relied on that statement and agreed to complete the
pending litigation and delay collection of the outstanding fees.
In March 2006, Lamar sent Appling its final invoice. Five
years later, Appling still had not paid, so Lamar filed suit in
Georgia state court and obtained a judgment for $104,179.60.
Shortly thereafter, Appling and his wife filed for Chapter 7
bankruptcy.
Lamar initiated an adversary proceeding against Appling in
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Bankruptcy Court for the Middle District of Georgia. The
firm argued that because Appling made fraudulent statements
about [*9) his tax refund at the March and November 2005
meetings, his debt to Lamar was nondischargeable pursuant to
I I U. S. C. §523(a)(2)(A), which governs debts arising from
"false pretenses, a false representation, or actual fraud, other
than a statement respecting the debtor's . . . financial
condition." Appling, in tum, moved to dismiss, contending
that his alleged misrepresentations were "statement[s] . .
respecting [his] financial condition" and were therefore
governed by §523(a)(2)(B), such that Lamar could not block
discharge of the debt because the statements were not "in
writing" as required for nondischargeability under that
provision.
The Bankruptcy Court held that a statement regarding a single
asset is not a "statement respecting the debtor's financial
condition" and denied Appling's motion to dismiss. 500 B. R.
2-ln. 252 r.\lD Ga. 211/31. After a trial, the Bankruptcy Court
found that Appling knowingly made two false representations
on which Lamar justifiably relied and that Lamar incurred
damages as a result. It thus concluded that Appling's debt to
Lamar was nondischargeable under §523(a)(2)(A). 52.7 B. R.
5./5. 550-556 r JID Ga. 2015). The District Court affirmed.
2016 l.:.s. Dist. LEXIS 39958. 20 In HI / / 83 I 28 f.\lD Ga ..
.'vlar. 28. 2016).

The Court of Appeals for the Eleventh Circuit reversed. It
held that "'statement[s] respecting the debtor's .. . financial
condition' may include a statement [*10] about a single
asset." In re Applim;. 8./8 F. 3d Y53. 960 /2017). Because
Appling's statements about his expected tax refund were not
in writing, the Court of Appeals held that §523(a)(2)(B) did
not bar Appling from discharging his debt to Lamar. Id.. at
9nl.
The Court granted certiorari, 583 U. S. _, I 38 S. Ct. 734,
199 L. Ed 2d 601 (2018), to resolve a conflict among the
Courts of Appeals as to whether a statement about a single
asset can be a "statement respecting the debtor's financial
condition." 2 We agree with the Eleventh Circuit's conclusion
and affirm.
II

2Compare /11 re Bt111di. 683 F. 3d 67/. 6 7 6 rC.15 :!O/:!J (a statement
about a single asset is not a statement respecting the debtor's
financial condition); /11 re Joelso11. -1]7 F. 3d ,011. 7 1-1 /C.l/11 :!0051
(same), with . lp('li11'.! 1·. Lt11J1<1r. .Jrcher & Coli-in. LLP rIn re
. lppli11'.!i. 8-18 F 3d 953. 96/J rCll l :!ll/7J (a statement about a
single asset can be a statement respecting the debtor's financial
condition); Ei!f:ft'!' 1·. l'a11 S1ei11hurg. 7-1-1 F :!d /1160. 106/ rC.l-1
/9S./1 (same).
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A
HiV3['¥'] One of the "main purpose[s]" of the federal
bankruptcy system is "to aid the unfortunate debtor by giving
him a fresh start in life, free from debts, except of a certain
character." S1el/1rage11 1·. Clum, 245 U. S. 605. 617. 38 S. Ct.
215. 62 L Ed 507 (1918). To that end, the Bankruptcy Code
contains broad provisions for the discharge of debts, subject
to exceptions. One such exception is found in 11 U. S. C.
§523(a)(2), which provides that a discharge under Chapter 7,
l l , 12, or 13 of the Bankruptcy Code "does not discharge an
individual debtor from any debt . . . for money, property,
services, or an extension, renewal, or refinancing of credit, to
the extent obtained by" fraud. This exception is in keeping
with the "basic policy animating the Code of affording relief
only to an 'honest but unfortunate debtor."' Cohe11 ,·. de la
Cru:::. 523 C. S. 213. 2 /7. I l 8 S. Ct. 1212. /-10 L. Ed 2d 3-11
(/998i.

More specifically, §523(a)(2) excepts from [*11) discharge
debts arising from various forms of fraud. Subparagraph (A)
bars discharge of debts arising from "false pretenses, a false
representation, or actual fraud, other than a statement
respecting the debtor's . . . financial condition." Subparagraph
(B), in turn, bars discharge of debts arising from a materially
false "statement . . . respecting the debtor's . . . financial
condition" ifthat statement is "in writing."
B

HN4['i'] "Our interpretation of the Bankruptcy Code starts
'where all such inquiries must begin: with the language ofthe
statute itself. "' Ra11so111 I'. FL4. Carel S,'1Tices, N. A .. 562 U. S.
61. 69. /3/ S. Ct. 716. /78 L. Ed. 2d603 r::. n //J. As noted,
the relevant statutory text is the phrase "statement respecting
the debtor's financial condition." Because the Bankruptcy
Code does not define the words "statement," "financial
condition," or "respecting," we look to their ordinary
meanings. See ibid.
There is no dispute as to the meaning ofthe first two terms. A
"statement" is "the act or process of stating, reciting, or
presenting orally or on paper; something stated as a report or
narrative; a single declaration or remark." Webster's Third
New International Dictionary 2229 (1976) (Webster's). As to
"financial condition," the parties agree, as does the United
States, that [*12) the term means one's overall financial
status. See Brief for Petitioner 23; Brief for Respondent 25;
Brieffor United States as Amicus Curiae 12.
For our purposes, then, the key word in the statutory phrase is
the preposition "respecting," which joins together "statement"
and "financial condition." As a matter of ordinary usage,

"respecting" means "in view of: considering; with regard or
relation to: regarding; concerning." Webster's 1934; see also
American Heritage Dictionary l l 07 (1969) ("[i]n relation to;
concerning"); Random House Dictionary of the English
Language 122 l ( 1966) ("regarding; concerning"); Webster's
New Twentieth Century Dictionary 1542 (2d ed. 1967)
("concerning; about; regarding; in regard to; relating to").
According to Lamar, these definitions reveal that
'"respecting' can be 'defined broadly,"' but that the word
"isn't always used that way." Brieffor Petitioner 27. The firm
contends that "'about,"' "'concerning,"' "'with reference to,"'
and '"as regards "' denote a more limited scope than "'related
to."' Brief for Petitioner 3, 18, 27. When "respecting" is
understood to have one of these more limited meanings,
Lamar asserts, a "statement respecting the debtor's
financial [*13) condition" is "a statement that is 'about,' or
that makes 'reference to,' the debtor's overall financial state
or well-being." Id, at 27-28. Under that formulation, a formal
financial statement providing a detailed accounting of one's
assets and liabilities would qualify, as would statements like
'"Don't worry, I am above water,"' and "'I am in good
financial shape."' Id, at 19, 28. A statement about a single
asset would not.
H.V5[T] The Court finds no basis to conclude, however, at
least in this context, that "related to" has a materially different
meaning than "about," "concerning," ''with reference to," and
"as regards." The definitions of these words are overlapping
and circular, with each one pointing to another in the group.
"Relate" means "to be in relationship: have reference," and, in
the context ofthe phrase "in relation to," "reference, respect."
Webster's 1916; see also id., at 18a (Explanatory Note 16.2).
"About" means "with regard to," and is the equivalent of
"concerning." Id., at 5. "Concerning" means "relating to," and
is the equivalent of"regarding, respecting, about." Id., at 470.
"Reference" means "the capability or character of alluding to
or bearing on or directing attention to something," and is the
equivalent of "relation" [*14) and "respect." Id., at 1907.
And "regard" means "to have relation to or bearing upon:
relate to," and is the equivalent of "relation" and "respect."
Id, at 1911. The interconnected web formed by these words
belies the clear distinction Lamar attempts to impose. Lamar
also fails to put forth an example ofa phrase in a legal context
similar to the one at issue here in which toggling between
"related to" and "about" has any pertinent significance.
Use of the word "respecting" in a legal context generally has
a broadening effect, ensuring that the scope of a. provision
covers not only its subject but also matters relating to that
subject. Cf. Kleppe r. New /1.Jexico. 416 U. S. 519. 539, 96 S.
Ct. 1]85, -19 L. Ed 2d 3-1 r 1976) (explaining that the Proper,,
Clause, "in broad terms, gives Congress the power to
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same and lead to the same results. See Tr. of Oral Arg. 50-52,
58. That is so because to establish the requisite materiality
and reliance, a creditor opposing discharge must explain why
language
statutory
interpret
to
asked
Indeed, HS6[�] when
it viewed the debtor's false representation as relevant to the
including the phrase "relating to," which is one of the decision to extend money, property, services, or credit. If a
meanings of "respecting," this Court has typically read the given statement did not actually serve as [*17) evidence of
relevant text expansively. See, e.g., Con:1111·1· I feulth Cun: o[ ability to pay, the creditor's explanation will not suffice to bar
.\lo .. Inc. 1· . .Veri/s. 58/ U.S.
. 137 S. Ct. //90. /97 discharge. But if the creditor proves materiality and reliance,
L. Ed. 2d 572 00/ 7J rslip op.• at 7J (describing "' relate to "' it will be clear the statement was one "respecting the debtor's
as "expansive" and noting that "Congress characteristically financial condition." Whether a statement about a single asset
employs the phrase to reach any subject that has 'a connection served as evidence of ability to pay thus ultimately always
with, or reference to,' the topics the statute [*15]
factors into the §523(a)(2) inquiry at some point.
enumerates"); .\lorn/es ,·. Trons Wurld Airlines. Inc .. 50.:/ U.
S. 3N. 378-3WJ. I fl S. Ct. 2031. 119 L. Ed. 2d 157 (19921 We agree with both Appling and the United States that, H.V7[
(explaining that '"relating to "' has a "broad" ordinary ¥'] given the ordinary meaning of "respecting," Lamar's
meaning and accordingly holding that the Airline preferred statutory construction-that a "statement respecting
Den:g11/atio11 :let o{ / 9 78 provision prohibiting the States the debtor's financial condition" means only a statement that
from enforcing any law "'relating to rates, routes, or captures the debtor's overall financial status-must be
services "' of any air carrier pre-empted any fare advertising rejected, for it reads "respecting" out of the statute. See TR fl·
guidelines that "would have a significant impact upon the Inc. 1·. • ·lndrnrs. 53../ L'. S. /9. 31. /22 S. Ct. 4.:/1. 151 L. Ed
airlines' ability to market their product, and hence a 2d 339 (2001 I ("[A] statute ought . . . to be so construed that .
significant impact upon the fares they charge"); lngersol/ . . no clause, sentence, or word shall be superfluous, void, or
Ra11d Cu. \'. .\l c C/c11do11 . .:/98 U. S. I 33. 139. I I I S. Ct . .:/78. insignificant" (internal quotation marks omitted)). Had
f 12 L. Ed. 2d .:/7.:/ (/990) ("' A law "relates to" an employee Congress intended §523(a)(2)(B) to encompass only
benefit plan, in the normal sense of the phrase, if it has a statements expressing the balance of a debtor's assets and
connection with or reference to such a plan.' Under this liabilities, there are several ways in which it could have so
'broad common-sense meaning,' a state law may 'relate to' a specified, e.g., "statement disclosing the debtor's financial
benefit plan . . . even if the law is not specifically designed to condition" or "statement of the debtor's financial condition."
affect such plans, or the effect is only indirect" (citation 3 But Congress did not use such [*18] narrow language.
omitted)).
We also agree that HlV,Y['�] a statement is "respecting" a
Advancing that same expansive approach here, Appling debtor's financial condition if it has a direct relation to or
contends that a "statement respecting the debtor's financial impact on the debtor's overall financial status. A single asset
condition" is "a statement that has a direct relation to, or has a direct relation to and impact on aggregate financial
impact on the balance of all of the debtor's assets and condition, so a statement about a single asset bears on a
liabilities or the debtor's overall financial status." Brief for debtor's overall financial condition and can help indicate
Respondent I 7 (internal quotation marks and citations whether a debtor is solvent or insolvent, able to repay a given
omitted). "A debtor's statement describing [*16] an debt or not. Naturally, then, a statement about a single asset
individual asset or liability necessarily qualifies," Appling can be a "statement respecting the debtor's financial
explains, because it "has a direct impact on the sum of his condition."
assets and liabilities." Ibid "Put differently, a debtor's 2
statement that describes the existence or value of a constituent
element of the debtor's balance sheet or income statement Further supporting the Court's conclusion is that Lamar's
qualifies as a 'statement respecting financial condition."' Ibid. interpretation would yield incoherent results. On Lamar's
view, the following would obtain: A misrepresentation about
The United States as amicus curiae supporting Appling offers a single asset made in the context of a formal financial
a slightly different formulation. In its view, a "statement
respecting the debtor's financial condition" includes "a
representation about a debtor's asset that is offered as
evidence of ability to pay." Brief for United States as Amicus 3 Congress in fact used just such "statement of' language elsewhere
Curiae 11. Although Appling does not include "ability to in the Bankruptcy Code. See, e.g., I I U. S. C. ,,·3:91a1 ("statement of
°
pay" in his proffered definition, he and the United States the compensation paid"); �·5 1uo1!11BJtiii1 ("statement of the
agree that their respective formulations are functionally the debtor's financial affairs"); §707(b)(2)(C) ("statement of the debtor's

determine what are 'needful' rules 'respecting' the public
lands," and should receive an "expansive reading").

-

current monthly income").
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statement or balance sheet would constitute a "statement
respecting the debtor's financial condition" and trigger
§523(a)(2)(B)'s heightened nondischargeability requirements,
but the exact same misrepresentation made on its own, or in
the context of a list of some but not all of the debtor's assets
and liabilities, would not. Lamar does not explain why
Congress
would
draw such
seemingly
arbitrary
distinctions, (*19] where the ability to discharge a debt turns
on the superficial packaging of a statement rather than its
substantive content.
In addition, a highly general statement like, "I am above
water," would need to be in writing to foreclose discharge,
whereas a highly specific statement like, "I have $200,000 of
equity in my house," would not. This, too, is inexplicably
bizarre.

3
Lastly, the statutory history of the phrase "statement
respecting the debtor's financial condition" corroborates our
N
reading of the text. H 9["i°] That language can be traced
back to a 1926 amendment to the Bankmptcr .-let o[f 898 that
prohibited discharge entirely to a debtor who had "obtained
money or property on credit, or obtained an extension or
renewal of credit, by making or publishing, or causing to be
made or published, in any manner whatsoever, a materially
false statement in writing respecting his financial condition."
Act of May 27, 1926, §6, 44 Stat. 663-664.
When Congress again amended this provision in 1960, it
retained the "statement in writing respecting . . . financial
condition" language. See Act of July 12, 1960, Pub. L. 86621. ,,·2. 7.:/ Stat. 408. Congress then once more preserved that
language when it rewrote and recodified the provision in the
modern Bankruptcy (*20] Code as §523(a)(2)(B).
HN IO["i°] Given the historical presence of the phrase
"statement respecting the debtor's financial condition," lower
courts had ample opportunity to weigh in on its meaning.
Between 1926, when the phrase was introduced, and 1978,
when Congress enacted the Bankruptcy Code, Courts of
Appeals consistently construed the phrase to encompass
statements addressing just one or some of a debtor's assets or
liabilities. 4 When Congress used the materially same

4See, e.g., Tenn 1•. First Ha11·uiia11 Bank 5-19 F. :!cl /356. /358 rC.19
/977j (per curiam) ("[A]ppellants' recordation of the deed which
they knew was false for the purpose of obtaining an extension of
credit on the basis of an asset that they did not own was a false
statement of financial condition" (citing Scott 1·. Smith. :!Fl F. ld
/88. 190 rC.19 !956111; !II rt.' 8111/a. -135 F. :!d r. 49. 53 1CJ3
/9-01 (affirming holding that a corporation's false statements as to

language in §523(a)(2), it presumptively was aware of the
longstanding judicial interpretation of the phrase and intended
for it to retain its established meaning. See Lorillard 1·. Ams.
.:/3.:/ U. S. 575. 580. 98 S. Ct. 8n6. 55 L. Ed. Jd 40 ( /9 781
(HNll["i°] "Congress is presumed to be aware of an
administrative or judicial interpretation of a statute and to
adopt that interpretation when it re-enacts a statute without
change"); Bragdon r . .-lhho11. 524 L'. S. 624. 645. 118 S. Ct.
2196. 141 L. Ed 2d 540 (I YCJ8J ("When administrative and
judicial interpretations have settled the meaning of an existing
statutory provision, repetition of the same language in a new
statute indicates, as a general matter, the intent to incorporate
its administrative and judicial interpretations as well").

III
In addition to its plain-text arguments discussed and rejected
above, see supra, at 5-7, Lamar contends that
Appling's (*21] rule undermines the purpose of §523(a)(2) in
two ways. Neither argument is persuasive.

A
First, Lamar contends that Appling's construction gives
§523(a)(2)(B) an implausibly broad reach, such that little
would be covered by §523(a)(2)(A)'s general rule rendering
nondischargeable debts arising from "false pretenses, a false
representation, or actual fraud." That is not so. Decisions from
this Court and several lower courts considering the
application of H.Vl.2['i'] §523(a)(2)(A) demonstrate that the
provision still retains significant function when the phrase
"statement respecting the debtor's financial condition" is
interpreted to encompass a statement about a single asset.
Section 523(a)(2)(A) has been applied when a debt arises
from "forms of fraud, like fraudulent conveyance schemes,
that can be effected without a false representation." Husky
Int'/ Electronics, Inc. v. Ritz, 578 U. S._,_ (2016) (slip

select accounts receivable qualified as statements respecting
financial condition); Shainman v. Shear's of .l/lio11. Inc.. 38.7 F ld
33 38 !C.18 /1-)671 ("A written statement purporting to set forth the
true value of a major asset of a corporation, its inventory, is a
statement respecting the financial condition of that corporation. . . .
There is nothing in the language or legislative history of this section
of the [Bankruptcy] Act to indicate that it was intended to apply only
to complete financial statements in the accounting sense"); .llhi11ak
v. Kulm. l-19 F. ld !US. I IU rC.16 /1-)-151 ("No cases have been cited
to us, and none has been found by careful examination, which
confines a statement respecting one's financial condition as limited
to a detailed statement of assets and liabilities"); In re lfri11cr. I 03 F.
ld -Ill. 423 rCll 1939/ (holding that a debtor's false statement
about "an asset" that was pledged as collateral was a statement
respecting financial condition).
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op., at 3). 5 It also has been used to bar the discharge of debts
resulting from misrepresentations about the value of goods,
property, and services. 6
B
Second, Lamar asserts that Appling's interpretation is
inconsistent with the overall principle that the Bankruptcy
Code exists to afford relief only to the '"honest but
unfortunate debtor,"' Cohm. 523 C. S.. ,11117. /18 S. Ct.
I 111. I./ 0 L. Ed. 2 cl 3 .JI, because it leaves "fraudsters" free to
"swindle innocent victims for money, [*22) property or
services by lying about their finances, then discharge the
resulting debt in bankruptcy, just so long as they do so
orally." Brief for Petitioner 35.
This general maxim, however:...rrovides little support for
Lamar's interpretation. H:Y/J['f] The text of §523(a)(2)
plainly heightens the bar to discharge when the fraud at issue
was effectuated via a "statement respecting the debtor's
financial condition." 7 The heightened requirements,
moreover, are not a shield for dishonest debtors. Rather, they
reflect Congress' effort to balance the potential misuse of
such statements by both debtors and creditors. As the Court
has explained previously:
"The House Report on the [Bankruptcy Reform Act of
5 See also, e.g., !11 rt: Tucker. 539 8. R. 861. 868 (8kr1C1'. Cl. Idaho
.:0151 (holding nondischargeable under §523(a)(2)(A) a debt arising

1978] suggests that Congress wanted to moderate the
burden on individuals who submitted false financial
statements, not because lies about financial condition are
less blameworthy than others, but because the relative
equities might be affected by practices of consumer
finance companies, which sometimes have encouraged
such falsity by their borrowers for the very purpose of
insulating their own claims from discharge." Field 1·.
.Haus. 516 U. S. 59. 76- 7 7. l 16 S. Ct. ./3 7, 133 L. Ed ld
351 (IYY5J.

Specifically, as detailed in Field, the House Report noted that
consumer finance companies [*23) frequently collected
information from loan applicants in ways designed to permit
the companies to later use those statements as the basis for an
exception to discharge. Commonly, a Joan officer would
instruct a loan applicant '"to list only a few or only the most
important of his debts "' on a form with too little space to
supply a complete list of debts, even though the phrase, "'I
have no other debts,"' would be printed at the bottom of the
form or the applicant would be "'instructed to write the phrase
in his own handwriting."' Id. at .7 11. 13. 116 S. Cr. ./3 7. 133
L. Ed. 2 d 3 51. If the debtor later filed for bankruptcy, the
creditor would contend that the debtor had made
misrepresentations in his Joan application and the creditor
would threaten litigation over excepting the debt from
discharge. That threat was "often enough to induce the debtor
to settle for a reduced sum," even where the merits of the
nondischargeability claim were weak. H. R. Rep. No. 95-595,
p. 131 (1977).

from the overpayment of social security disability benefits to an
individual who failed to report changes to his employment despite a
legal duty to do so); In re Dru11111w11cl. 530 8. R. 111�. 710. and 11. 3

1Bkl'lff. Ci. ED .lrk. .:0/51 (same, and concluding that "the
requirement

of the

debtor

to

notify

[the

Social

Security

Administration] if she returns to work is not a statement that respects
the debtor's financial condition").
6See,

e.g., !11 n! Bucchi11,,. 7<)4 F. 3d 376. 380-383 1C.l3 .:015!

(holding nondischargeable under §523(a)(2)(A) civil judgment debts
against a debtor-stockbroker who made misrepresentations about
investments); Ill ro: Cohe11. /06 F. 3d 5.:. 5../-55 rC.13 J<)<r1 (holding
that a landlord's misrepresentations about the rent that legally could
be charged for an apartment constituted fraud under

§523(a)(2)(A));

l.:nite,I Slll/es v. Spicer. 57 F. 3d 1151. 115../. I /6/. 313 C.S. .-lpp.

D.C.

67

1C..1DC

/9951

(holding

nondischargeable

under

§523(a)(2)(A) a settlement agreement owed to the Government

Notably, Lamar's interpretation of "statement respecting the
debtor's financial condition" would not bring within
§523(a)(2)(B)'s reach the very types of statements the House
Report described, because those debts-only statements said
nothing about assets and thus did not [*24) communicate
fully the debtor's overall financial status. Yet in Field, the
Court explained that the heightened requirements for
nondischargeability under §523(a)(2)(B) were intended to
address creditor abuse involving such statements. 516 l/ S..
at 76-77. 116 S. Cr . ./37. /33 L. Ed. 2d 35/. Lamar's
construction also would render §523(a)(2)(B) subject to
manipulation by creditors, frustrating the very end Congress
sought to avoid when it set forth heightened requirements for
rendering nondischargeable "statements respecting the
debtor's financial condition." Ibid.

based on an investor's misrepresentations of downpayment amounts

-

in mortgage applications).
7 fl.V/./['I"] In addition to the writing requirement,
requires a creditor to show reasonable reliance.

§523(a)(2)(B)
11 U. S. C

§523(a)(2)(B)(iii). Section 523(a)(2)(A), by contrast, requires only
the lesser showing of "justifiable reliance." Fidd i· . .\fa11s. 516 l..'. S.

59. 61. 70-75. 116 S. Cl . ../3 7, 133 L Ed. ld 351 t / 9951.

Finally, although Lamar tries to paint a picture of defenseless
creditors swindled by lying debtors careful to make their
financial representations orally, creditors are not powerless.
They can still benefit from the protection of §523(a)(2)(B) so
long as they insist that the representations respecting the
debtor's financial condition on which they rely in extending
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money, property, services, or credit are made in writing.
Doing so will likely redound to their benefit, as such writings
can foster accuracy at the outset of a transaction, reduce the
incidence of fraud, and facilitate the more predictable, fair,
and efficient resolution of any subsequent dispute.
IV

For the foregoing reasons, the Court holds that H''H['i'] a
statement [*25) about a single asset can be a "statement
respecting the debtor's financial condition" under §523(a)(2)
of the Bankruptcy Code. The judgment of the Court of
Appeals for the Eleventh Circuit is affirmed.
It is so ordered.
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strip, liens, secured claim, unsecured claim, holder, rights,
bankruptcy court, security interest, filing proof, modify,
collateral, valueless, valuation, void, district court, allowed
claim, underwater, partially, senior

The Bankruptcy Code contains two chapters aimed at
individual debtors. Under Chapter 7, a debtor's estate is
liquidated to pay creditors, after which he can obtain a
discharge, eliminating personal liability for nonexempt debts.
11 U.S.C.S. 726-727. Chapter 7 thus allows a debtor to make
a clean break from his financial past, but at a steep price:
prompt liquidation of the debtor's assets. By contrast, Chapter
13 operates as a reorganization, allowing a debtor to keep
certain assets by promising to repay creditors from future
income streams over a three to five year period. I I U.S. C. S.
,'\'' 13061 bl, I 322, and 132 7(h!. However, only those debtors
with a regular income sufficiently stable to enable payments
under a plan may seek relief under Chapter 13. / 1 U.S.C.S. §§
101(30) and I09(e). Despite their differences, both chapters
are governed by the same subchapter on creditors and claims,
found at 11 U.S.C.S. §§ 501-511. 11 U.S.C.S. § 103(a).
Among other things, the subchapter details the formal process
for filing a proof of claim and claim allowance. 11 U.S.C.S.
§§ 501-503. It also provides the mechanism for determining a
claim's secured status and instructs courts to divide allowed
claims into their secured and unsecured components. 11
U.S.C.S. § 506(a).

Case Summary
Overview
ISSUE: Whether a Chapter 13 debtor can strip off a
completely unsecured junior lien when no proof of claim has
been filed. HOLDINGS: [ l]-The ability of a Chapter 13
debtor to strip off an underwater lien stemmed from jJ_
US.CS. 9' J 322(hl not 11 U.S.C.S. § 506(d); [2]-Whether a
creditor had an unsecured claim turned on the value of the
underlying collateral not the mere existence of a security
interest in making this determination, courts are not limited to
valuing claims that have been filed and allowed; [3]-Since the
senior lienholder was only partially secured, any junior
lienholder was by definition the holder of an unsecured claim
for purposes of,,· 13221h), which may be stripped without the
filing of a proof of claim.
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HN2[.!.] Proof of Claim, Effects & Procedures

HNS[.!.] Secured Claims & Liens, Avoidance & Survival

11 U.S.C.S. § 501 provides that a creditor may file a proof of
claim, but if the creditor fails to do so, then the debtor or
trustee may file the claim. 11 U.S.C.S. § 50l(a) and (c).
Section 502 states that a claim or interest, proof of which is
filed under section 501 of this title, is deemed allowed, unless
a party in interest objects. 11 U.S.C.S. § 502(a).

Lien avoidance is the process by which a debtor seeks to strip
off or strip down such a valueless lien. In bankruptcy
parlance, a strip off refers to removing a lien entirely, while a
strip down reduces the lien to its secured value.

Bankruptcy Law > ... > Types of Claims > Secured
Claims & Liens > Claim Determinations

HN3[.!.] Secured Claims & Liens, Claim Determinations
11 U.S.C.S. § 506(a)(l) and (d)(l)-(2) provide: (a)(!) An

allowed claim of a creditor secured by a lien on property in
which the estate has an interest, or that is subject to setoff
under section 553 of this title, is a secured claim to the extent
of the value of such creditor's interest in the estate's interest in
such property, or to the extent of the amount subject to setoff,
as the case may be, and is an unsecured claim to the extent
that the value of such creditor's interest or the amount so
subject to setoff is less than the amount of such allowed
claim. Such value shall be determined in light of the purpose
of the valuation and of the proposed disposition or use of such
property, and in conjunction with any hearing on such
disposition or use or on a plan affecting such creditor's
interest. (d) To the extent that a lien secures a claim against
the debtor that is not an allowed secured claim, such lien is
void, unless--( l) such claim was disallowed only under
section 502(b)(5) or 502(e) of this title; or (2) such claim is
not an allowed secured claim due only to the failure of any
entity to file a proof of such claim under section 501 of this
title.

Bankruptcy Law > ... > Types of Claims > Secured
Claims & Liens > Claim Determinations
HN4[,I;,] Secured Claims & Liens, Claim Determinations
Under the Bankruptcy Code, a claim's secured status depends
on the value of the underlying collateral, not the mere
existence of a security interest. Thus, a creditor with a junior
lien on property entirely consumed by senior security interests
would hold an unsecured claim.
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Stripping
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Income > Plans > Plan Modification

H!\'6[.!.] Secured Claims & Liens, Avoidance & Survival
The United States .Supreme Court has held that Chapter 7
does not permit a debtor to strip off a valueless lien. The
Court has also prohibited strip downs in Chapter 13
proceedings but has not addressed whether a plan may
nevertheless strip off an entirely underwater lien. The United
States Court of Appeals for the Fourth Circuit has held,
consistent with every other circuit to have considered the
question, that in a typical Chapter 13 proceeding, a
bankruptcy court has the authority to strip off a completely
valueless lien on a debtor's primary residence, thereby
eliminating a lienholder's in rem rights against the collateral
property. That unique result in Chapter 13 is explained by the
powers granted to bankruptcy plans under / / [JS.CS. ,,'
I 322fhJ, including the ability to modify the rights of holders
of secured claims, other than a claim secured only by a
security interest in real property that is the debtor's principal
residence, or of holders of unsecured claims, or leave
unaffected the rights of holders of any class of claims. ll
US.CS.�- /322fb)(2).
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HN7[A] Secured Claims & Liens, Avoidance & Survival
The limitation on modifying claims secured by a security
interest in real property is referred to as / / U.S. CS. ,,·
I 3 l 2, h Jr 2 l's antimodification clause. In line with the United
States Supreme Court's reasoning in the Nobelman decision,
courts have understood a partially underwater lien as falling
within the antimodification clause and thus not subject to lien
avoidance. By contrast, a nominally secured creditor with an
entirely underwater lien does not fall within the
antimodification clause and is viewed as holding an unsecured
claim.

bankruptcy case unaffected. However, if the claim is not
allowed, then the lien is void to the extent that the claim is not
allowed.
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HS8[A] Standards of Review, De Novo Standard of
Review
An appellate court reviews a district court's judgment
affirming the bankruptcy court order de novo.
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HN9[�] Secured Claims & Liens, Claim Determinations
11 U.S.C.S. § 506(a), which classifies valueless liens as
unsecured claims, operates with / / US.CS. y· 1322rb;(21 to
permit a bankruptcy court, in a Chapter 13 case, to strip off a
lien against a primary residence with no value. the statutory
basis for a strip off is found in§§ 506(a) and 13L!rb;, without
application of § 506(d). Section 506(d), on the other hand,
voids liens on the basis of whether the underlying claim is
allowed or disallowed under 11 U.S.C.S. § 502. The provision
therefore implements the bankruptcy court's broad power over
claim allowance--permitting the court to remove a lien after it
has extinguished the underlying debt. H.R. Rep. No. 95-595,
at 357 (1977), as reprinted in 1978 U.S.C.C.A.N. 5963, 6313
states that section ( d) permits liens to pass through the

H.Y /0[�] Reorganizations, Lien Stripping
In the Dewsnup decision, the United States Supreme Court
rejected the Chapter 7 debtor's argument that 11 U.S.C.S. §
506(d) can be used to strip down a partially secured lien. The
Court explained that the applicability of§ 506(d) depends on
whether a claim is an "allowed" secured claim, agreeing that
this reading gives the provision the simple and sensible
function of voiding a lien whenever a claim secured by the
lien itself has not been allowed. Section 506(d)'s function is
reduced to voiding a lien whenever a claim secured by the
lien itself has not been allowed. Thus the provision ensures
that the Bankruptcy Code's determination not to allow the
underlying claim against the debtor personally is given full
effect by preventing its assertion against the debtor's property.

Bankruptcy Law> ...> Types of Claims> Secured
Claims & Liens> Claim Determinations
Bankruptcy Law> Individuals With Regular
Income> Plans> Plan Modification
Bankruptcy Law> ...> Reorganizations> Plans> Plan
Modification
Secured
Determinations

,,

Claims

&

Liens,

Claim

I I t:.s.c.s. 1322rbJl2J permits a plan to modify the rights
of holders of secured claims, other than a claim secured only
by a security interest in real property that is the debtor's
principal residence. I 1 U.S.C.S. �- I 322(b)(2J. As the United
States Supreme Court explained in the Nobelman decision,
the critical focus is on rights. Thus, 1;· I 3:!21bJ does not state
that a plan may modify claims or that the plan may not
modify a claim secured only by a home mortgage. Rather, it
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focuses on the modification of the rights of holders' of such
claims. By contrast,§ 506(a) speaks only ofallowed claims.

Bankruptcy Law> ... > Reorganizations> Plans> Plan
Modification

Judges: Before KING and DIAZ, Circuit Judges, and
SHEDD, Senior Circuit Judge. Judge Diaz wrote the opinion
in which Judge King and Senior Judge Shedd joined.
Opinion by: DIAZ

Opinion

Bankruptcy Law> Individuals With Regular
Income> Plans> Plan Modification
[*436] DIAZ, Circuit Judge:
Bankruptcy Law> Claims> Types ofClaims
H:,· 12[�] Plans, Plan Modification
A Chapter 13 plan's power to modify rights had never been
restricted to the universe of allowed claims. To the contrary,
bankruptcy proceedings routinely modify a non-participating
creditor's rights, for example via 11 U.S.C.S. § 362's
automatic stay provision, or perhaps most saliently, by
extinguishing the debtor's personal liability on the debt
following plan confirmation pursuant to l l U.S.CS. ;;,·
l 3] 7r c J. There is no reason for a different result when it
comes to avoiding an entirely unsecured lien.

Bankruptcy
Law> ...> Bankruptcy> Reorganizations> Lien
Stripping
Bankruptcy Law> Claims> Types of
Claims> Unsecured Nonpriority Claims
HIV/ J[A] Reorganizations, Lien Stripping
The ability of a Chapter 13 debtor to strip off an underwater
lien stems from ff US.CS. �- 1322/hJ not 11 U.S.C.S. §
506(d). Whether a creditor has an unsecured claim turns on
the value of the underlying collateral not the mere existence
ofa security interest In making that determination, courts are
not limited to valuing claims that have been filed and allowed.
Where a senior lienholder is only partially secured, any junior
lienholder is by definition the holder of an unsecured claim
for purposes of v· I 322rhi, which may be stripped without the
filing ofa proofofclaim.
Counsel: ARGUED: John Douglas Bums, BURNS LAW
FIRM, LLC, Greenbelt, Maryland, for Appellants.
Rebecca Anne Herr, OFFICE OF CHAPTER 13 TRUSTEE,
Annapolis, Maryland, for Appellee.
ON BRIEF: Mary Park McLean, OFFICE OF CHAPTER 13
TRUSTEE, Bowie, Maryland, for Appellee.

In this case, we consider whether a bankruptcy court may
strip off valueless liens on a Chapter 13 debtor's principal
residence when no proof of claims have been filed. The
trustee opposed the debtors' request to strip the liens, arguing
that 11 U.S.C. § 506(d) 1 expressly prohibits lien avoidance
where no proof of claims have been filed. The bankruptcy
court agreed and refused to strip the liens. The district court
affirmed, holding that even if§ 506(d) did not bar the debtors'
effort to strip the liens, the text of § 506(a) still requires a
proofofclaim to be filed before a lien can be stripped.
We disagree and reverse. There [**2] is no question that the
liens at issue are entirely without value making the creditor
the holder of an unsecured claim under ,, !322rhi.
Accordingly, the liens may be stripped regardless of whether
a proofofclaim has been filed.
I.
Before turning to the merits, we discuss the relevant
provisions of the bankruptcy Code and the factual and
procedural history ofthis case.
A.
HS 1(i] The Bankruptcy Code contains two chapters aimed

at individual debtors. Under Chapter 7, a debtor's estate is
liquidated to pay creditors, after which he can obtain a
discharge, eliminating personal liability for nonexempt debts.
H 726-:2.7• Chapter 7 thus "allows a debtor to make a clean
break from his financial past, but at a steep price: prompt
liquidation ofthe debtor's assets." flarris 1·. Viege!ah11. !35 S.
Ct. 1829. 1835. 19! L. Ed. 2d 783 120151. By contrast,
Chapter 13 operates as a "reorganization," allowing a debtor
to keep certain assets by promising to repay creditors from
future income streams over a three to five year period. See id;
1,-_,· 1306/hJ, 1322, !327/hi. However, only those debtors with
a regular income sufficiently stable to enable payments under
a plan may seek reliefunder Chapter 13. §§ 101 (30), 109(e).

1 All section references, unless otherwise indicated, are to Title 11 of
the United States Code.
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Despite their differences, both chapters are governed by the
same subchapter on creditors and claims, found at §§ 501511. [**3/ See§ 103(a). Among other things, this subchapter
details the formal process for filing a proof of claim and claim
allowance.2 [*437) See §§ 501-503. It also provides the
mechanism for determining a claim's secured status and
instructs courts to divide allowed claims into their "secured"
and "unsecured" components.§ 506(a). 3
H.V-l['i°] Under the Code, a claim's secured status depends on
the value of the underlying collateral, not the mere existence
of a security interest. Id. Thus, a creditor with a junior lien on
property entirely consumed by senior security interests would
hold an unsecured claim. Collier on Bankruptcy ,i 506.03[4]
(16th ed. 2017). HN5['i'] Lien avoidance is the process by
which a debtor seeks to strip off or strip down such a
i
"valueless" lien. Ill re .-lfrarc:. 733 F.3d / 3f l 38 Nth Cir.
20/3). In bankruptcy parlance, a "strip off' refers to removing
a lien entirely, while a "strip down" reduces the lien to its
secured value. 111 rc Sn111tli11g. 75-1 F.3cl 1323./3:!fi-2 7 1/ Ith
Cir. 20 / .4J.
H.\'6['i'] The Supreme Court has held that Chapter 7 does not
permit a debtor to strip off a valueless lien. See Dnl'.rnup r.

-

2 f/Sl[ 'f] Section 501 provides that a creditor may file a proof of
claim, but if the creditor fails to do so, then the debtor or trustee may
file the claim. § 501(a), (c). Section 502 states that "[a] claim or
interest, proof of which is filed under section 501 of this title, is
deemed allowed, unless a party in interest ... objects."§ 502(a).
3 The relevant portions of§ 506 state in full:
l/.\"3['i'J (a)(I) An allowed claim of a creditor secured by a
lien on property in which the estate has an interest, or that is
subject to setoff under section 553 of this title, is a secured
claim to the extent of the value of such creditor's interest in the
estate's interest in such property, or to the extent of the amount
subject to setoff, as the case may be, and is an unsecured claim
to the extent that the value of such creditor's interest or the
amount so subject to setoff is less than the amount of such
allowed claim. Such value shall be determined in light of the
purpose of the valuation and of the proposed disposition or use
of such property, and in conjunction with any hearing on such
disposition or use or on a plan affecting such creditor's interest.

Ti111111. 502 U.S. 4/0, 417. I 12 S. Ct. 773. /lfi L. Ed. 2d 903
(19921 (holding that § 506(d) does not permit a Chapter 7

debtor to strip down a partially unsecured lien); Bank o(
America r. Ca11/ke1t. 135 S. Ct. /995. !999. 192 L. Ed. 2d 52
12015J (extending Dewsnup to completely valueless liens).
The Court has also prohibited strip downs in Chapter 13
proceedings but has not addressed whether a plan may
nevertheless strip off an entirely underwater lien. See
:\'ohd111a11 \". Am. Sar. Bank. 508 U.S. 32-1. 332. I I 3 S. Ct.
2106. JN L. Ed 2d 228 t/993J (barring strip downs under
Chapter 13). We, however, have [**5) held, "consistent with
every other circuit to have considered the question, that in a
typical Chapter 13 proceeding, a bankruptcy court has the
authority to strip off a completely valueless lien on a debtor's
primary residence, thereby eliminating a lienholder's in rem
rights against the collateral property." Ah·arc:. 733 F.3d at
/38.

This unique result in Chapter 13 is explained by the powers
granted to bankruptcy plans under 1'' 13l21hJ, including the
ability to "modify the rights of holders of secured claims,
other than a claim secured only by a security interest in real
property that is the debtor's principal residence, or of holders
of unsecured claims, or leave unaffected the rights of holders
of any class of claims.",,' /3221h112J.
H.V7['i'] The limitation on modifying claims secured by a
"security interest in real property" is referred to as l
132lfh)(2i's antimodification clause. See /11 re Barte,:, 212
F.3d 277. 287 f*-138/ 15th Cir. 2000). In line with the
Supreme Court's reasoning in Nobe/man, courts have
understood a partially underwater lien as falling within the
antimodification clause and thus not subject to lien avoidance.
See Ill re Dal'is. 7/fi F.3d 331. 335 (-lr/1 Cir. 2013) (surveying
the approach of other circuits). By contrast, a nominally
secured creditor with an entirely underwater lien does not fall
within the antimodification clause [**6) and is viewed as
holding an unsecured claim. Id. at 335-36; In re McD01wld.
205 F.3d 606, 6/l (3d Cir. WIJOJ.
B.

(I) such claim was disallowed [**41 only under section
502(b)(5) or 502(e) of this title; or

On September 14, 2012, Michael and Teresa Burkhart filed a
Chapter 13 bankruptcy petition in the United States
Bankruptcy Court for the District of Maryland. At the time,
the Burkharts' principal residence was encumbered by four
liens. In order of seniority these were: a $609,500 lien held by
Chase Bank, a $49,411.80 lien held by Tri-County Bank, a
$78,289.11 lien also held by Tri-County, and a $105,995.75
lien held by PNC Bank. Chase Bank and PNC Bank filed
proofs of claim with the bankruptcy court. Tri-County did not.

(2) such claim is not an allowed secured claim due only to the
failure of any entity to file a proof of such claim under section
50 I of this title.

The Burkharts commenced an adversary proceeding to avoid
the liens held by PNC and Tri-County. Their home was

(d) To the extent that a lien secures a claim against the debtor
that is not an allowed secured claim, such lien is void, unless-
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valued at $435,000, making the three junior liens unsecured
and the senior lien only partially secured. The bankruptcy
court entered a default judgment against the two banks,
finding the liens completely underwater, and stripped PNC's
lien. But the court refused to strip the liens held by Tri
County on the ground that § 506(d)(2) prohibits lien
avoidance where no proofofclaims have been filed.
The Burkharts appealed to the district court, which also
refused to strip the liens. The district court agreed with the
bankruptcy (**7] court that in a Chapter 13 proceeding, a
strip off cannot occur without application of§ 506(d), but that
§ 506(d)(2) barred a lien from being voided when that lien is
not an "allowed secured claim" due simply to the failure to
file a proof of claim. The court added that it would reach the
same result even if it accepted the debtors' contention that a
lien strip can occur by application of�- 1322rhirJJ alone. In
the court's view, it could not turn to ,1 l 322rh1(21 until after
the claim had been valued under § 506(a), which in turn
cannot occur until that claim has been filed and "allowed."
See Burkhart ,·. Cmtr. Bunk o( Tri-Co1111fr. So. PJ\/ 14-315.
20/fi US Dist. LEXIS 97803. 2016 WL 40139F. ut *4 rD.
.\Id. Julr 2 7. 20 l 6J.
This appeal followed.

IL
H.V8['i'] We review the district court's judgment affirming
the bankruptcy court order de novo..\/orris ,·. Ouigler. f,73
F.3d 2f i9, 271 Nth Cir. 20121. Since both banks failed to
respond to the Burkharts' complaint, the debtor's well-pleaded
facts are admitted as true. Rrn11 r. 1 !t1111c·co111im;s Fin.
Xr.:tirork. 253 F.3d 778. 78/J (4th Cir. 200/J.
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in 11 U.S.C. §§ 506(a) and 13221/JJ, without application of§
506(d).").
Section 506(d), on the other hand, voids liens "on the basis of
whether the underlying claim is allowed or disallowed under
section 502." Collier on Bankruptcy 1 506.06[ l ][a]. The
provision therefore implements the bankruptcy court's broad
power over claim allowance-permitting the court to remove
a lien after it has extinguished the underlying debt. See H.R.
Rep. No. 95-595, at *357 ( 1977), as reprinted in 1978
U.S.C.C.A.N. 5963, 6313 ("Subsection (d) permits liens to
pass through the bankruptcy case unaffected. However, if . . .
the claim is not allowed, then the lien is void to the extent that
the claim is not allowed.").
.

-

H\ 1 O[ :.,;] The Supreme Court made this point clear in
Dewsnup when it rejected the Chapter 7 debtor's argument
that § 506(d) can be used to strip down a partially (**9)
secured lien. 502 C.5. "' 417. The Court explained that the
applicability of § 506(d) depends on whether a claim is an
"allowed'' secured claim, agreeing that this reading "gives the
provision the simple and sensible function of voiding a lien
whenever a claim secured by the lien itself has not been
allowed." Id. at 4/5-ffi; accord Caulkelf. 135 S. Ct. at ]999
("Under this definition, § 506(d)'s function is reduced to
voiding a lien whenever a claim secured by the lien itself has
not been allowed.") (internal quotation marks omitted). Thus
the provision "ensures that the Code's determination not to
allow the underlying claim against the debtor personally is
given full effect by preventing its assertion against the
debtor's property." De1rs1111p. 502 U.S. at ,J 16.

Accordingly, we need only address questions of law on
appeal. Specifically, we must decide whether a Chapter 13
debtor can strip off a completely unsecured junior lien when
no proof of claim has been filed. In the process, we must
answer two other questions. First, what role, if any, does §
506(d) play in a Chapter 13 lien strip? Second, is Tri-County
the holder of an "unsecured (**8] claim" under ,I' 132 2!bi?
We address each issue in turn.

Here though, the Burkharts are not challenging the validity of
the underlying debt, say by arguing that it was the product of
fraud or duress. Rather, they argue that Tri-County's
otherwise valid debt is now unsecured because the value of
the senior security interest (the Chase Bank lien) is far greater
than the value ofthe Burkharts' home. As such, they look (we
think correctly) to "§ 506(a) for a judicial valuation of the
collateral to determine the status of the bank's secured claim"
and modification of the "'rights' the bank enjoys (**10) as a
mortgagee" under�- /322(hJ(2J ..Vohe/111a11. 508 C.S. at 329.

A.

B.

Our past decisions make clear that the power to effectuate a
lien strip in a Chapter 13 case stems from §§ 506(a) and
/322(hJ. See Davis. 7/fi F.3d at 335 ("The end result is that
HN9['i'] section 506(a), which (*439) classifies valueless
liens as unsecured claims, operates with seuio11 1322(/JJ(21 to
permit a bankruptcy court, in a Chapter 13 case, to strip off a
lien against a primary residence with no value."); Ah-arc::::. 733
F.3d at 138 11.l ("[T]he statutory basis for a strip off is found

Tri-County also holds an unsecured claim for purposes of j_
l322(hJ despite never filing a formal proof of claim. In
reaching a contrary result, the district court concluded that the
filing of a formal proof of claim is a prerequisite to valuing
that claim under§ 506(a). However, this conclusion confuses
the claim allowance and lien avoidance process and turns a
blind eye to economic reality. In our view, the language and
purpose of ,1· l 322rbJ compels the opposite result.
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HNll(i'] Sec1io11 13l2!hJt2J permits a plan to "modify the
rights of holders of secured claims, other than a claim secured
only by a security interest in real property that is the debtor's
principal residence." ,,· I 3l2(b)(2). As the Supreme Court
explained in Nobe/man, the critical focus here is on "rights."
508 l./.S. ut 3l8. Thus, �- 132::(hJ "does not state that a plan
may modify 'claims' or that the plan may not modify 'a claim
secured only by' a home mortgage. Rather, it focuses on the
modification of the 'rights of holders' of such claims." Id. ut
328. By [*440) contrast, § 506(a) speaks only of allowed
claims.
HVJ 2['i"] Nor has a Chapter 13 plan's power to modify rights
ever been restricted to the universe of allowed claims. To the
contrary, bankruptcy proceedings routinely modify a non
participating creditor's [**11) rights, for example via§ 362's
automatic stay provision, or perhaps most saliently, by
extinguishing the debtor's personal liability on the debt
following plan confirmation pursuant to,,· 13l 7 (cl. We see no
reason for a different result when it comes to avoiding an
entirely unsecured lien.4
And while we have said that courts should look to§ 506(a) to
value collateral before proceeding to 1,· 132l(h), see Du,·is.
716 F.3d at 335, we have never required strict compliance
with the claim allowance process. Rather, the thrust of our
instruction in Davis was to remind bankruptcy courts that
whether "a lien claimant is the holder of a 'secured claim' or
an 'unsecured claim"' under::::· 13221bJ(!I turns on "whether
the claimant's security interest has any actual 'value."' /11 re
lane. 280 F.3d 663. 669 (61!, Cir. 20021. Thus, Nobe/man
explained that the petitioners "were correct in looking to §
506(a) for a judicial valuation of the collateral to determine
the status of the bank's secured claim" but made clear that
such a "determination does not necessarily mean that the
'rights' the bank enjoys as a mortgagee, which are protected
by 1,· l 3l2(h)(2J, are limited by the valuation of its secured
claim." 508 c·.s. at 3l8-l9. In other words, the valuation
process in § 506(a) does not determine a creditor's rights
under �· l 3l1(h)l 1J. Such rights turn on whether there is
[**12/ any value in the collateral. Id. at 3lY.
Focusing on the value of the claim, rather than the claim

4 The recent amendments to the federal bankruptcy rules also support
our view. Under the new rules, a debtor may request a valuation of a
secured claim directly in his Chapter 13 plan. Fed R. B,111kr. P.
301 :!ihJ. And any determination in a confirmed plan regarding the
value of a secured claim is binding on the holder of the claim, "even
if the holder files a contrary proof of claim." Fed R. Ba11Ar. P.
3015/gJI Ii. Thus, the new rules plainly contemplate application of§
506(a) even when no formal proof of claim has been filed.

allowance process as the trustee urges, explains why a secured
creditor whose lien has real value may decide not to
participate in the bankruptcy proceeding and rely only on its
in rem right of foreclosure following the debtor's discharge.
See United States .Vat'/ Bank , .. Chase .Vat'! Bank. 331 U.S.
l8. 33. 67 S. c,. 10../1. 9/ L. Ed. 1310 f /9../7). In the same
vein, we think an entirely valueless lien may be stripped
under ,i 13 21 I h I whether or not a proof of claim has been
filed.
The trustee's contrary view would require us to ignore the
plain fact that Tri-County's liens are entirely without value,
and that such a creditor has no incentive to file a proof of
claim. Moreover, while the Code permits a debtor to file a
proof of claim where a creditor has not, see§ 501, requiring
such an act merely so that a debtor may then strip the
worthless lien only serves to drive up litigation costs. As
things stand now, PNC, which filed a proof of claim, has had
its lien stripped. But Tri-County, which did nothing, has had
its lien survive. That cannot be the law.
Ill.

To summarize,HN/3['i"] the ability of a Chapter 13 debtor
to strip off an underwater lien stems from ,,· 13221h1 not §
506(d). The former provision permits plans to modify the
rights of holders [**13) of unsecured claims. Whether a
creditor has an unsecured claim turns on the value of the
underlying collateral not the mere existence of a security
[*441) interest. And in making this determination, courts are
not limited to valuing claims that have been filed and allowed.
Where, as here, a senior lienholder is only partially secured,
any junior lienholder is by definition the holder of an
unsecured claim for purposes of 1,· 132 l(bJ, which may be
stripped without the filing of a proof of claim.
The decision of the district court is therefore reversed and the
case is remanded for further proceedings consistent with this
opinion.
REVERSED AND REMANDED
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Opinion
MEMORANDUM AND ORDER
Appellant Arianna Holding Company (hereinafter, "Arianna")
appeals an order by Bankruptcy Court Judge Christine M.
Gravelle. (ECF No. 4). On August 28, 2017, Judge Gravelle
granted Plaintiff-Debtors Frank and Dawn Stelze-Hackler's
(hereinafter, "Debtors") motion for summary judgment;
declared the Final Judgment Foreclosure null and void, under

11 U.S.C. § 547(b); and ordered that Debtors' property be
returned to them. (ECF. No. 1-2 at 2). The Court affirms the
decision of the Bankruptcy Court for the reasons set forth
herein.
BACKGROUND

The Court adopts the facts as set forth in the Bankruptcy
Court's August 28, 2017 opinion. See In re Hackler. 571 B.R.
662. 2017 Bankr. LEXIS 2437 (Bankr. D.N.J. Aug.28.2017).
Debtors owned real property as tenants by the entireties in
North Brunswick, New Jersey (the "Property"). Id at *2. On
June 25, 2013, the Township of North Brunswick held a tax
sale on the property for [*2) unpaid municipal liens. Id. The
tax sale certificate was sold to Phoenix Funding, Inc., which
paid a premium of $13,500 for the right to purchase the tax
sale certificate and continued to pay Debtor's delinquent
�. charging an interest rate of 18%. Id. After sending a
notice to foreclose to Debtors, Phoenix assigned its tax sale
certificate to Arianna on May 9, 2016. Id
On June 17, 2016, Debtors filed for Chapter 13 bankruptcy,
which was later dismissed on September 9, 2016 due to
Debtor's failure to attend a Section 341 (a) meeting and make
all required pre-confirmation payments to the trustee.
(Bankruptcy Docket 8 ,i 13). A month later, after Debtors
failed to timely redeem the tax sale certificate, a Final
Judgment in the Foreclosure was entered on October 6, 2016,
which vested Arianna with title to the property. (Id. at ,i,i 14,
16).
Less than three months later, on December 14, 2016, Debtors
again filed for Chapter 13 bankruptcy. In re Hackler. 571 B.R.
662. 2017 Bankr. LEXIS 2437. at *2-3. As part of their
bankruptcy petition, Debtors included their Property, valued
at $335,000, and identified Arianna's lien as worth $45,000.
Id. Debtors identified approximately $89,000 of additional
judgment liens against the Property. Id That same day,
Debtors also [*3) filed an adversary proceeding complaint
against Arianna, seeking to avoid the October 6, 2016 transfer
of the Property to Arianna. Specifically, Debtors sought relief,
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contending that the transfer constituted a constructively
fraudulent transfer under 11 U.S.C. § 548 or an avoidable
preference under 11 U.S.C. § 547(b).
In her August 28, 2017 written opinion, Judge Gravelle
granted Debtors' motion for summary judgment and voided
the October 2016 Property transfer under 11 U.S.C. § 547(b).
Judge Gravelle first addressed Arianna's federalism argument,
which focused on a potential conflict between voiding
property transfers under Section 547 and "the stability of title
to real property." Id. at *5-6. The Bankruptcy Court began by
discussing at length the Supreme Court's decision in BFP v.
Resolution Trust Corporation, 511 U.S. 531. 546-47, 114 S.
Ct. 1757. 128 L. Ed. 2d 556 (1994), which Arianna relies
heavily on. Id at *5-8. Because BFP was limited to setting
aside fraudulent transfer of mortgage foreclosures under 11
U.S.C. § 548, Judge Gravelle concluded that BFPs holding
was inapplicable for the present motion, which implicated
Section 547(b). Id. at *8.
The Bankruptcy Court also discussed the substance of
Debtors' Section 547(b) claim and the five elements necessary
to support such a claim.Id. at *11-12. Section 547(b) allows a
debtor to set aside the transfer of property if the transfer was:
(1)to or for the benefit of a creditor; [*4]
(2) for or on account of an antecedent debt owed by the
debtor before such transfer was made;
(3)made while the debtor was insolvent;
(4)made(A) on or within 90 days before the date of the
filing of the petition; or
(B) between ninety days and one year before the
date of the filing of the petition, if such creditor at
the time of such transfer was an insider; and
(5) that enables such creditor to receive more than such
creditor would receive if(A)the case were a case under chapter 7
11 U.S.C. § 547(b). Specifically, regarding Section 547(b)(5),
the Bankruptcy Court found that allowing the Property
transfer would entitle Arianna to a far greater amount than it
would otherwise receive under Chapter 7:

argued that Arianna, in receiving a $335,000 property,
has not received more than the approximately $45,000 it
would have received in a Chapter 7 bankruptcy.
In re Hackler. 571 B.R. 662. 2017 Bankr. LEXIS 243 7. at * 11.
Finally, Judge Gravelle concluded that "Arianna's arguments
regarding federalism are overstated when applied to a § 547
preferential transfer." Id. at * 12 The Bankruptcy Court noted
that although New Jersey law exempts tax foreclosures from
reach of its fraudulent conveyance statute, N.J.S.A. §' 54:5-87,
it is silent on the effect of preferential transfers set forth in the
Bankruptcy Code. Id. More significantly, the Bankruptcy
Court concluded that "[a]llowing avoidance of a transfer of
property made pursuant to the entry of judgment on a tax sale
foreclosure is ...[]consistent with state law." Id In support
of this conclusion, Judge Gravelle pointed to N.J.S.A. f 54:587, which provides a similar ninety day period, from the entry
of the tax sale foreclosure, to challenge the judgment. Id. at
*13. Therefore, after determining that the avoidance of the
transfer of property comports with New Jersey law, the
Bankruptcy Court held that Plaintiff satisfied all the necessary
elements under Section 547 and, therefore, declared void the
October 2016 Property Transfer.Id.
On appeal, [*6] Arianna presents the following arguments:
(1)the Bankruptcy Court's decision runs afoul of the Supreme
Court's decision in BFP v. Resolution Trust Corp.• 511 U.S.
531, 114 S. Ct. 1757, 128 L. Ed. 2d 556 (1994); and (2) the
Bankruptcy Court erred in failing to consider whether Section
547(b) violates the Tax Injunction Act. Debtors oppose
Arianna's appeal and request the Court affirm the Bankruptcy
Court's decision.

LEGAL STANDARD

This Court has jurisdiction over this appeal pursuant to 28
U.S.C. § 158(a)(l). A bankruptcy court's legal conclusions
"are subject to the district court's plenary review." J.P. Fl!fe.
Inc. v. Bradco Supply Corp., 891 F.2d 66. 69 (3d Cir. 1989).
As such, we review de novo a bankruptcy court's order
granting summary judgment.in re AE Liquidation. inc., 866
F.3d 515. 522 (3d Cir. 2017) (citing In re Global Indus.
In the present matter it is not in controversy that the Techs., Inc.• 645 F.3d 201, 209 (3d Cir. 2011)). However, a
valuation of the Property, estimated at $335,000, far bankruptcy court's factual findings are reviewed under a
exceeds the value of Arianna's lien, estimated at $45,000. "clearly erroneous " standard of review, which will only be set
There are no mortgage liens on the Property, although aside "when the reviewing court on the entire evidence is left
Debtors have unsecured debt. It cannot be reasonably with the definite and firm conviction that a mistake has been
argued that a Chapter 7 trustee would not be able to committed." In re CellNet Data Sys., Inc.• 327 F.3d 242. 244
secure a higher price for the Property than the amount of (3d Cir. 2003) (citations omitted). If a decision involves
the Arianna lien.Liquidation in this case would pay the mixed questions of law and fact, the Court utilizes a mixed
Arianna lien in full and produce significant assets for standard of review. We accept the trial court's finding of
distribution to creditors. It [*5] cannot be reasonably historical or narrative facts unless clearly erroneous, but
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exercise "plenary review of the trial court's choice and
interpretation of legal precepts and its application of those
precepts to [*7) the historical facts." Mellon Bank. NA. v.
Metro Commc'ns. Inc.. 945 F.2d 635, 642 (3d Cir. 1991)
(citations omitted). Additionally, a bankruptcy court's
exercise of discretion is reviewed by this Court using an abuse
of discretion standard. Kool. Mann. Coffee & Co. v. Co{l'ev.
300 F.3d 340. 353. 44 V.J. 419 (3d Cir. 2002).

ANALYSIS

I. The Bankruptcy Did Not Err in Its Analysis of BFP
Arianna contends that the Bankruptcy Court erred in
concluding that the Supreme Court's holding in BFP had no
application to its Section 547(b) analysis. According to
Arianna, because there is an established state interest in the
stability of titles to real estate, avoidance of a preferential
transfer pursuant Section 547(b) creates significant federalism
concerns identified in BFP. Debtors respond, arguing that
BFP is inapplicable for the present appeal.
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39. Therefore, the majority held that so long as the bankruptcy
decision is consistent with the requirements of state law, it
will be deemed enforceable. See id. at 545.
BFP is distinguishable from this case for several
reasons. [*9] First, BFP discussed fraudulent transfers under
Section 548 and the underlying federalism issues that arise
when a federal court sets aside a long observed state remedy
of foreclosure. Here, a different section of the Bankruptcy
Code, Section 547(b), is at issue. The distinction between the
two sections is significant when one compares the provisions.
Unlike Section 548, Section 547(b) is concerned that a single
creditor, based on a preferential transfer, may be granted a far
better remedy than other creditors. Hence, a transfer of an
interest may be avoided if the transfer is:
(1) to or for the benefit of a creditor;
(2) for or on account of an antecedent debt owed by the
debtor before such transfer was made;
(3) made while the debtor was insolvent;
(4) made(A) on or within 90 days before the date of the filing of
the petition; or
(B) between ninety days and one year before the date of
the filing of the petition, if such creditor at the time of
such transfer was an insider; and

In BFP, Justice Scalia, writing on behalf of the majority,
considered whether a debtor could set aside a mortgage
foreclosure sale as a fraudulent transfer under 11 U.S. C. §
(5) that enables such creditor to receive more than such
548(a), since the price was not the reasonable equivalent
creditor would receive ifvalue. See 511 U.S. at 533-34. Justice Scalia noted that
(A) the case were a transfer under chapter 7.
Section 548 allows a debtor or trustee to set aside transfers
that are "infected by actual fraud" or "constructively
fraudulent." Id. at 535. Such transfers may be avoided if the In re Friedman's. Inc.. 738 F. 3d 547. 550 (3d Cir. 2013)
trustee can show: (1) the debtor had an interest in the (quoting 11 U.S.C. § 547(b)). As such, Justice Scalia's
property; (2) the transfer occurred within one year of filing for concern that established state foreclosure laws may be
bankruptcy; [*8] (3) the debtor was insolvent at the time of undermined by conflicting federal law is not at issue
the filing; and (4) the debtor received "less than a reasonably here. [*10] See In re GGJ Props.. LLC. 568 B.R. 231. 254-55
equivalent value in exchange for such transfer." Id. (quoting (Bankr. D.N.J. 2017); see also In re Rambo. 297 B.R. 418.
11 U.S.C. § 548(a)(2)(A)). The facts before the Supreme 432 (Bankr. E.D. Pa. 2003).
Court showed that Imperial, a mortgagee, instituted
foreclosure proceedings and the property was sold for Moreover, in New Jersey, there are significant procedural
$433,000, but the actual value exceeded $725,000. Id. at 534. differences between a mortgage foreclosure and a tax sale
In reviewing the transaction, the bankruptcy court upheld the certificate foreclosure. "In a mortgage foreclosure, the
foreclosure sale because it was consistent with California law judgment directs the property to be sold and the sale occurs
and was "neither collusive nor fraudulent." Id.. Other courts after the judgment. In a tax sale certificate foreclosure, the
had used the reasonably equivalent value as a benchmark to certificate is sold and then after a two-year waiting period, the
determine whether a foreclosure sale was non-collusive, and certificate holder can obtain a foreclosure judgment which
would simply avoid such a transfer if it did not meet a vests title directly in the holder without further sale." In re
McGrath. 170 B.R. 78. 81 (Banh·. D.N.J. 1994). In In re
substantial percentage of that value.
Berley Associates, 492 B.R. 433 (Bankr. D.N.J. 2013), the
Justice Scalia agreed with the bankruptcy court, noting that a bankruptcy court considered this distinction in determining
forced foreclosure sale is far different from a sale in a more whether BFP barred the plaintiffs efforts to avoid transfer of
relaxed open market condition; as such, a forced foreclosure title, in a pre-petition tax sale certificate foreclosure context'
sale "constitutes a reasonably equivalent value." Id. at 537- based on 11 U.S.C. § 548(a)(l)(B) and 11 U.S.C. § 547(b). Id.
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at 434. Judge Kaplan explained:
[I]n a mortgage foreclosure action, competitive bidding
for the underlying property is encouraged by means of
advertising and public 'auction. As a result, a value for
the property may be inferred. By contrast, with regard to
tax sales [certificate], public bidding occurs at the
inception of the process, within months after the
delinquency, and is limited to the rate of interest on the
unpaid � (which amounts have little connection to
the value of the property). [*11) Similarly, the fixed
redemption amount at the time of foreclosure of the tJl:!
sale certificate is calculated from the accrued � and
interest thereon, not the value of the underlying property.

Id. at 439. As such, the bankruptcy court found BFP
inapplicable in the tax sale certificate foreclosure context,
since New Jersey tax sale certificate foreclosures are "strict
foreclosures," which do not result in a public sale, but a
"straight transfer of title." Id. at 441 (citing Caput Mortuum.

L.L.C. v. S&S Crown Servs.. 366 N.J. Super. 323. 84/ A.2d
430,438 (N.J. Super. Ct. A1m. Div. 2004)).

For the sake of completion, it is worth also briefly noting that
the Court is satisfied that the Bankruptcy Court properly
determined that Debtors met all five factors under Section
547. Here, it is undisputed that: (1) Debtor's property was
transferred to Arianna; (2) the transfer was for delinquent
municipal tax sale certificate liens owed by the Debtors
before the transfer was made; (3) Debtors were insolvent at
the time; (4) the transfer was made within 90 days of the
Debtors' bankruptcy filing; and (5) the creditor received
substantially more proceeds ($330,000) than it would have
received under Chapter 7 ($45,000 plus interest). "Section
547(b)(5)'s requirement that the creditor not receive more by a
prepetition transfer than it would under chapter 7
'simply [*12] carries out the common sense notion that a
creditor need not return a sum received from the debtor prior
to bankruptcy if the creditor is no better off vis-a-vis the other
creditors of the bankruptcy estate than he or she would have
been had the creditor waited for liquidation and distribution of
the assets of the estate."' In re GGJ Props.. LLC. 568 B.R. at
255 (quoting Collier on Bankruptcy, ,i 547.03 (Matthew
Bender 2017)); see also In re Rocco. 255 F. App'x 638. 642
(3d Cir. 2007). The Court also sees no prejudice to Arianna,
since it nevertheless remains entitled to the initial lien
(including 18% interest) it secured against Debtors. See In re

Andrews. 262 B.R. 299. 306 (Bankr. MD. Pa. 2001).

Finally, the Court is unpersuaded by Arianna's argument that
the bankruptcy court's decision is incongruent with New
Jersey law. As the Bankruptcy Court noted, New Jersey has a
similar statute, under N.J.S.A. 9' 54:5-87, which provides

limited grounds for debtors to contest the validity of a final
judgment, within ninety days. Arianna's reliance on case-law
that refused to set aside tax foreclosures based on equitable
principles or N.J. Ct. R. 4:50-1 is unavailing. None of the
matters relied by Arianna were based on Section 547(b}, nor
do they identify any conflict between the Bankruptcy Code
and New Jersey law. In short, having reviewed the record, the
federalism issues of BPF [*13] are not present in this case.1

II. Section 547(b) Does Not Violate the Tax Injunction Act
Arianna argues, alternatively, that the Bankruptcy Court erred
in failing to determine that Section 547(b) violates the Tax
Iniunction Act, 28 U.S. C. § 1341. According to Arianna, the
Tax Injunction Act completely barred the Bankruptcy Court
from hearing Debtor's cause of action. The Court disagrees.
The Tax Injunction Act states, "[t]he district courts shall not
enjoin, suspend or restrain the assessment, levy or collection
of any tJl:! under State law where a plain, speedy and efficient
remedy may be had in the courts of such State." 28 U.S.C. §
1341. However, because a tax sale certificate does not
interfere with a state's ability to collect taxes, the Tax
Injunction Act is inapplicable. See Simon v. Cebrick. 53 F.3d
17 (3d Cir. 1995). In Simon, the tJl:! lienholder brought a
foreclosure action against the debtors in state court; in
challenging removal to federal court she contended that the
FDIC's invocation of 12 U.S.C. § 1825(b)(2) "restrained the
collection of !!Bf£§. and thus implicated the jurisdictional bar
of the [Tax Injunction Act]." Id. at 23. In rejecting this

1 At oral argument, Arianna presented a newly minted argument that
was not raised in its brief or before the Bankruptcy Court. Counsel
averred, without any legal support, that because Debtors' initial June
2016 Chapter 13 filing was dismissed for failing to attend a Section
341 (a) meeting, that this somehow precludes Debtors from now
availing themselves of relief under Section 547(b). While the Court
notes that Debtors failed to attend its Section 34/(a) meeting, which
resulted in a dismissal of the petition; the Bankruptcy Court allowed
Plaintiffs to refile their bankruptcy petition six months later.
However, given the general rule that bankruptcy courts construe the
record in the debtors' favor; the Court does not see this argument as a
reason for remand. In addition, "when a party fails to raise an issue
in the bankruptcy court, the issue is waived and may not be
considered by the district court on appeal." Tn re Kaiser Group Int'/

Inc.• 399 F.3d 558. 565 (3d Cir. 2005); In re Ginther Trusts, 238
F.3d 686, 689 (5th Cir. 2001). Finally, as a matter of procedural

fairness, courts decline to consider "newly minted arguments" raised
for the first time at oral argument. Millipore Corp. v. W.L. Gore &

Assocs.• No. 11-1453. 2011 U.S. Dist. LEXIS /30206. at *27-28 (D
N.J. Nov. 9. 2011) (citing Dana Transp.• Inc. v. Ab/ecu Fin .• LLC,
No. 04-2781. 2005 U.S. Dist. LEXIS /8086. at *16 (D.N.J. Aug. 17.
2005)). For these reasons, Arianna's argument is denied.
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argument, the Third Circuit explained:
Withholding consent to foreclose from a private citizen
does not implicate the assessment, [*14) levy, or
collection of any tax. The statute is intended to prevent
interference with taxation by governmental entities;
however, upon the sale of the {1l£. certificate, the {1l£.
obligation is satisfied. The holder's inability to foreclose
does not affect the governmental entity's ability to assess,
levy, or collect any {1l£., and thus, the [Tax Injunction
Act] is not applicable

Id. Consistent with Simon, the Court finds that the Tax
Injunction Act is not implicated here. It is undisputed that
Arianna's predecessor purchased the tax certificate from the
Township of North Brunswick; thereby satisfying the tax
obligation. The fact that the Bankruptcy Court has avoided the
transfer of title to Arianna does not affect the Township of
North Brunswick's ability to still collect taxes. See In re
Thomas. 497 B.R. 188. 199 (Bankr. E.D. Pa. 2013) ("Any
restraint on [the lienholder's] right to prosecute the Sheriff
Sale Petition that might be imposed by the bankruptcy court
in this adversary proceeding would not affect the taxing
authority's (i.e., the City's) ability to assess, levy or collect a
t1l£."). Therefore, the Court is satisfied that the Tax Injunction
Act does not apply.
Finally, Manna's argument that Section 505 o(the Bankrupt<;y
Code, 11 U.S.C. §' 505, bars the Bankruptcy Court from
reviewing [*15) a final judgment is without merit. Section
505 concerns the determination of {1l£. liability, which is not at
issue. Since Section 505 has no applicability in the present
matter, the Court sees no error in the Bankruptcy Court's
judgment.

ORDER

Having carefully reviewed and taken into consideration the
submissions of the parties, as well as the arguments and
exhibits therein presented, and for good cause shown, and for
all of the foregoing reasons,
IT IS on this 22nd day of March, 2018,
ORDERED that
AFFIRMED.
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