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Notice to Counsel Regarding COVID-19 virus and 341 Meetings in Akron
From now through April 30, 2020, the Chapter 13 Trusteeship in Akron will be
conducting all 341 meetings telephonically. There will be no in person meetings.
Counsel must provide telephone number(s) where counsel and their client can be
reached at the time of the meeting. The 341 meeting will be conducted via three way
conference call. Counsel and their client need not be in the same location.
The Debtor(s) will be asked to state their social security numbers prior to the
recording of the meeting. On the record, counsel will be asked to affirm that
counsel has met the Debtor(s).
Please remember that telephonic 341s can take longer than in person meetings, so
patience is requested of all parties. All documents should be sent through the
portal at least five days prior to the meeting. If sufficient documents are not
provided to verify information all parties will be required to participate in an
adjourned 341 meeting.
As Akron holds 341 hearings every Thursday, please contact the Chapter 13 office
by no later than Wednesday at Noon with the telephone number(s) where counsel
and their client can be contacted. Please e-mail that phone number to:
aroyer@ch13akron.com.
Lastly, if a 341 meeting needs adjourned either by the Trustee or by request of
counsel, the adjourned meeting may be held telephonically on a date other than
Thursday. This will allow the Akron Trusteeship to keep as many cases on
schedule for confirmation as possible. The Trustee will advise parties of the
adjourned date and time of the adjourned 341 meeting.

Notice to Counsel Regarding COVID-19 virus and Motions to Dismiss
To assist counsel and their clients, the Chapter 13 Trusteeship in Akron will not file
any new motion to dismiss for non-payment from now through May 31, 2020.
While some debtors may not be working or working reduced hours, it may be
difficult to make the full monthly Chapter 13 payment. However, please remember
that many plans provide for conduit mortgage payments, and the Debtor(s) should,
at a minimum make a plan payment sufficient to pay the conduit mortgage

payment. Even if the Trustee does not file a motion to dismiss for non-payment, the
mortgage company still has the right to file a motion for relief from stay for nonpayment.
Note: Motions to Dismiss other than non payment will still be processed. In most
cases this will be cases that cannot be confirmed for feasibility or other reasons.
After May 31, 2020, the Akron Trusteeship will review cases and take appropriate
action, which may include a motion to dismiss for non-payment. Counsel are urged
to work with their clients to modify plans as necessary to avoid motions to dismiss.
Notice to Counsel Regarding COVID-19 and “Walk in Wednesdays”
Given the current health directives by both federal and state agencies, the Chapter
13 trusteeship in Akron will not be open to the public until after the directives have
expired or been rescinded. Therefore the trusteeship cannot do “Walk in
Wednesday” to help counsel resolve issues with pending cases. However, the staff of
the trusteeship can be contacted by e-mail and will continue to work with all parties
to resolve issues so that cases can continue to move forward. A listing of staff
e-mails can be found at www.chapter13info.com.
Monthly Payments to Parties on Chapter 13 Cases
Barring changes in health directives by both federal and state agencies, the Akron
trusteeship will continue to process payment to parties without interruption. Trust
disbursements will continue on the regular schedule of being mailed to parties on
the second Friday of the month.
1. Plan Payment Stipulations
Pursuant to Administrative Order No. 20-01, Debtor(s) who have filed a Chapter 13 case
in Akron, may suspend their plan payments for 60 days through a stipulation signed by
counsel and the Chapter 13 Trustee. A motion and order is not necessary. The
stipulation will be processed by the Court and treated as an order.
Please remember that Debtor(s) whose plans include a conduit mortgage payment can
only reduce their plan payment to an amount necessary to allow the conduit mortgage
payment to be made.
This expedited pay suspension procedure is to help Debtor(s) who need a pay suspension
due to the current health crisis.
Counsel who do not wish to use this expedited procedure may still file a motion for pay
suspensions.

A copy of Administrative Order 20-01 is attached for counsel to review. A word version
of the pay suspension stipulation is available for counsel on the Chapter 13 web page at
www.chapter13info.com under “sample pleadings”.
Please send all payment suspension requests to hbyler@ch13akron.com.
2. New Interim Employer Wage Orders
Please find attached to this newsletter, copies of new interim wage orders for debtors to
make their Chapter 13 payments by payroll deduction.
The interim wage orders provide a breakdown for employers so that the debtor’s monthly
Chapter 13 payment amount can be divided into different pay cycles including semimonthly, bi-weekly and weekly.
The reason for the interim wage orders is that some employers are not properly honoring
the current wage orders. While it is not clear why some employers do not honor the wage
orders, it is speculated that some employers do not understand how to break the monthly
Chapter 13 payment down into different pay cycles. Further, some employers believe that
the wage order is subject to state law maximum for garnishments. Therefore, if the debtor
is repaying a pension loan or making child support payments, the employer believes that
deducting the full Chapter 13 payment in addition to these items that the deductions will
violate state law.
In the next couple of months, the Chapter 13 office will issue new wage orders to make
clear that the voluntary wage assignment that the debtor makes for the Chapter 13 plan is
not subject to the state law limitations on garnishments.
If counsel have other suggestions on other information that should be included in the new
wage orders so that employers can understand their obligations, they should send their
suggestions to the Trustee at krucinski@ch13akron.com.

3. Chapter 13 Plan Payment Flyer
Please find attached to this newsletter a flyer regarding Chapter 13 payments that the
Trustee asks counsel to share with their clients.
Often times there is a time lag between the time of filing to the time that employers begin
submitting payments to the Chapter 13 plan. This results in debtors appearing at the 341
meeting before they have made their first payment.
Pursuant to 11 USC Section 1326, debtors must begin their plan payments within 30 days
of the petition filing date. If the plan provides for conduit mortgages, debtors must make
their first payment into the Chapter 13 plan in the month that they file their Chapter 13

petition. Conduit payments begin under the Chapter 13 plan the month the debtor files the
Chapter 13 case pursuant to Administrative Order 16-1.

4. “Why are my Attorney Fees Taking So Long to be Paid”
Some counsel have asked why it can take several months from the time of petition filing
for counsel to start receiving payment of their attorney fees. Please remember that
Administrative Order 16-1 and the Order Confirming Plan requires that all conduit
mortgage payments be paid prior to attorney fees.
The best way to explain why it is taking longer for counsel to be paid is the following:
If Chapter 13 plan payments are $1,000 and the debtor’s mortgage payment is $900,
there is only $100 left to process payment for counsel’s attorney fees and other
creditors.
If the debtor delays beginning payments into the Chapter 13 plan, the conduit
mortgage payments go into arrears. For example, if the debtor does not begin
paying until month 2 of the Chapter 13 plan, the debtor will be $900 delinquent in
post-petition mortgage payments. This $900 must be paid to the mortgage holder
before attorney fees can be paid. Therefore, in this example, with only $100 left to
catch up the post-petition delinquent mortgage payment, it will take 9 months for
that arrearage to get caught up before attorney fees can begin to be paid.
Please see the above flyer in item number 3. The Trustee is asking counsel to encourage
their clients to begin paying their Chapter 13 payment the month they file. As a practice
note, counsel may also want to consider not to make budgets unnecessarily tight,
especially on above median debtors who may have the means and ability to make higher
payments in order for counsel to be paid for their work in a timely manner.

5. TFS Electronic Payments Soon to be an Option for Debtors
Many Trustees nationwide use the TFS payment system to allow debtors to make
payments electronically. This is similar to the bank epay system; however, some debtors
have found the TFS system more to their liking.
Within the next few weeks, while debtors are reviewing their case on the National Data
Center and for debtors who must make their payments directly, there will be a link for the
debtor to make their payments through the TFS system.

6. Motion vs. Plan
Please remember that counsel can seek valuations of claims under section 3.2 of the plan
and also can strip judgment liens under section 3.4 of the plan.
Some counsel have begun trying to value assets under 3.2 and/or strip liens under 3.4 and
at the same time are filing independent motions to do the same tasks.
Please be advised that it is not appropriate to use the plan to value assets and/or strip liens
and then also do motions. In Akron, counsel have a choice to either use the plan to value
assets and strip liens, or file motions.
Counsel should not, in the same case, use sections 3.2 and 3.4 and then file subsequent
motions to accomplish the same goals.

7. New Interest Rates
Effective March 15, 2020, the prime rate for the United States is 3.25%.
Pursuant to Administrative Order Nos. 17-2 and 18-5, the standard risk factor for the
Northern District of Ohio, Akron location, is 2.00%.
The prime rate plus the risk factor is the standard interest rate for Chapter 13 plans. That
rate is now 5.25% for cases confirmed on or after March 15, 2020.
Please remember that if the creditor asks for a lesser interest rate than 5.25%
Administrative Order No. 18-5, allows counsel to amend their plan to the interest rate
requested by the creditor.

8. 36 Months vs. 60 Months
When filing a Chapter 13 case in Akron, most counsel are making their cases a base plan
by checking the third box under section 5.1 of the plan.
The third box under section 5.1 of the plan stipulates that the Trustee will make
disbursements to general unsecured creditors after payment of all administrative, secured,
and priority claims.
In order for the plan to be a base plan, counsel must either put 36 monthly payments or
60 monthly payments in section 2.1.
The 36 payments would be for below median debtors and the 60 monthly payments
would be for above median debtors.

For below median debtors who require more than 36 months, the language in section 2.1
allows the plan to extend to the full 60 months if necessary.
Some counsel are making all of their plans 60 months even if the debtor is a below
median debtor and the plan may not run 60 months. For example, the plan will complete
sometime between 36 months and 60 months. However, by placing 60 months in section
2.1 counsel locks the debtor into a 60-month plan and several more months than what is
necessary to complete their plan under the requirements of Title 11.
While some courts require counsel to put a good faith estimate of the exact number of
months in section 2.1, often times the courts in these jurisdictions do not allow base plans
and the debtor must state a percentage or dollar amount to the unsecured class. Hence, the
plan in these instances are not base plans as they are in Akron.

9. Personal Financial Management Class
The Chapter 13 office will continue to sponsor an on-line Personal Financial
Management Course through the Trustee Education Network. Information regarding the
online program is available on the Chapter 13 website at www.chapter13info.com. There
is no charge to take the course online for Chapter 13 Debtor(s) who have filed in Akron,
Ohio.
Please note: in a joint case, each debtor must take the on-line course separately and use
two different e-mails. The software program generates the required certificates of
completion partly based on e-mails to keep track of who has taken the required course.
Please also find attached to this newsletter, a flyer for the on-line course, that counsel
may share with their clients in Chapter 13 cases.

10. Case Law

STUDENT LOAN DISCHARGED
Bukovics v. Navient, United States Bankruptcy Court, N.D. Illinois, Eastern Division.
Bankruptcy Case No. 15 BK 38069, Adversary Case No. 17 AP 00186. February 25,
2020.
Debtor Laurina Kim Bukovics brought suit seeking a declaration that her student loan
debt owed to Educational Credit Management Corporation was dischargeable under
Section 523(a)(8) of the Bankruptcy Code.

Bukovics is an Illinois resident who was born in 1967. In the fall of 1985, Bukovics
enrolled as a freshman at the University of Wisconsin. In August of 1990, Bukovics
graduated with a degree in Communications from the University of Wisconsin. During
her time there, Bukovics received thirteen separate student loans, consisting of nine
Stafford Subsidized loans, two Federal Supplemental Loans for Students, and two
Perkins Loans. At no point did Bukovics take out any private student loans. In November
of 2008, Debtor's then employer, LandAmerica, ceased operating and filed for
bankruptcy. Bukovics began receiving unemployment payments of $523 a week in late
December of 2008. In 2010, Bukovics remained unemployed apart from two months of
contract employment with Nielsen, during which she earned $8,232. Bukovics's only
other source of income was unemployment compensation, of which she received $534.00
per week during the most of 2010. Bukovics was unemployed during the entirety of 2011.
At some point during 2011, Bukovics's unemployment compensation ceased. Bukovics
had no other earnings in 2011. Bukovics began to receive some part-time contract work
in mid-2012 as a contractor for Government Payment Service, Inc. It was not until early
2013 that Bukovics became regularly employed, this time as a marketing specialist at a
salary of $31,097. Bukovics’s employment continued until it was terminated on June 24,
2018.
Plaintiff filed her petition for Chapter 7 bankruptcy relief pro se on November 9, 2015.
Her case was closed on March 7, 2016 and she did not receive a discharge because she
failed to submit her Certification About a Financial Management Course. On April 1,
2016, Navient notified Plaintiff that her loan balance had reached $60,569.67 and that her
monthly payments had increased to $734.88. Navient again reached out to Plaintiff on
June 9, 2016 indicating that the loan balance had reached $64,759.84.
On April 10, 2017, Plaintiff moved to reopen her bankruptcy case. Plaintiff filed the
instant adversary proceeding pro se on April 10, 2017 as well, identifying Navient as the
defendant. Plaintiff's motion to reopen her bankruptcy case was granted on April 20,
2017, and Plaintiff was subsequently granted a discharge. Excluding the student loan,
Plaintiff's discharged debts totaled $145,484.67. Plaintiff's main bankruptcy case was
closed on April 25, 2017. Navient filed its proof of claim for $68,702.01 on April 28,
2017. Great Lakes Higher Education Guaranty Corporation, the-then assigned holder of
Plaintiff's consolidated student loan, assigned the loan to Defendant, an agency which
guarantees federally-backed student loans against default and is in turn reinsured by the
United States of America. Defendant is obligated to pursue and collect student loans
pursuant to regulations issued by the Department of Education. Additionally, Defendant
is a specialized guarantor which accepts transfer of title to student loans when the
borrower files for bankruptcy. Defendant, as the only entity which holds any right, title or
interest in Plaintiff's student loan, intervened on May 18, 2017 as the proper defendant in
the instant adversary. As of January 16, 2018, Defendant calculated the loan balance to
be $72,674.72. Trial was held in May of 2018 on Plaintiff's Complaint. On July 26, 2018,
Findings of Fact and Conclusions of Law were entered holding that Plaintiff failed to
satisfy her burden under the first two prongs of the Brunner test to discharge her student
loan. A corresponding Judgment Order was entered that day in favor of Defendant. On
August 9, 2018, Plaintiff moved to alter and amend the judgment and findings of fact and

conclusions of law on the basis of new evidence, the termination of Plaintiff's
employment. The motion to alter or amend was granted on August 17, 2018 and
judgment was reopened. New evidence was presented during the next few months. On
May 8, 2019, an Opinion was issued holding that Plaintiff met the first and third prong of
the Brunner test. Ruling on the second prong was held in abeyance until October 1, 2019
for Plaintiff to present further evidence on her further efforts to seek employment. Further
evidence of Plaintiff's employment efforts was presented in October 31, 2019 and the
parties rested.
Under the Brunner test, a debtor must establish three elements to prove undue hardship:
(1) the debtor cannot, based on current income and expenses, maintain a "minimal"
standard of living for him or herself and his or her dependents if required to repay the
student loans; (2) additional circumstances exist which indicate that this state of affairs is
likely to persist for a significant portion of the repayment period; and (3) the debtor has
made a good faith effort to repay the loans. Id. The debtor bears the burden of proving
each element by a preponderance of the evidence. The evidence showed the debtor was
having a difficult time maintaining a minimum standard of living. The debtor made
serious efforts to maximize income but the debtor’s expenses were beyond minimal. The
record indicated the debtor will have continued difficulty in maintaining to pay on the
student loans.
The Bankruptcy Court held it was clear that Plaintiff had met the strict requirements of
the Brunner test. Accordingly, because her student loan debt constitutes an "undue
hardship" under 11 U.S.C. § 523(a)(8), it was discharged.
NO MORE NUNC PRO TUNC ORDERS IN BANKRUPTCY CASES
Roman Catholic Archdiocese of San Juan v. Feliciano, 206 L. Ed. 2d 1, 2020 U.S. LEXIS
1356, 140 S. Ct. 696, 2020 WL 871715
The U.S. Supreme Court granted a petition for writ of certiorari and vacated a decision of
the Puerto Rico Supreme Court. The court held that the courts of Puerto Rico lacked
jurisdiction to issue orders, in a case once it was removed to federal district court. A
pension plan went broke, leaving current and former employees of various San Juan,
Puerto Rico, Catholic schools without pension benefits. The employees filed suit, naming
as defendant the Roman Catholic and Apostolic Church of Puerto Rico. The Court of
First instance denied the employees’ request for a preliminary injunction, and the Puerto
Rico Court of Appeals upheld that order, but the Puerto Rico Supreme Court reversed
and remanded to the Court of First Instance to determine who would be responsible for
continuing paying the pensions under the injunction. On February 6, 2018, after the case
was remanded, the Roman Catholic Archdiocese of San Juan removed the case to federal
district court. In March 2018, the Court of First Instance issued orders deeming the
Roman Catholic and Apostolic Church of Puerto Rico the responsible party and
compelling it to make payments to the employees in accordance with the pension plan,
ordering it to deposit funds in a court account, and requiring the sheriff to seize church
assets. The Puerto Rico Court of Appeals reversed, holding that the “Roman Catholic and

Apostolic Church in Puerto Rico” was a “legally non-existent entity.” The Puerto Rico
Supreme Court reversed, finding that the Church was a legal entity and reinstating the
preliminary injunction. Meanwhile, the district court found no federal jurisdiction and, in
August 2018, remanded the case to the Puerto Rico Court of First Instance. The
Archdiocese filed a petition for writ of certiorari with the U.S. Supreme Court,
challenging the Puerto Rico Supreme Court’s decision upholding the preliminary
injunction. The Supreme Court granted the Archdiocese’s petition for writ of certiorari,
holding that the Puerto Rico courts lacked jurisdiction over the case from February 2018,
when the case was removed to the district court, until August 2018, when it was
remanded to the Court of First Instance. The March 2018 payment and seizure orders
issued by the Court of First Instance were accordingly void. The court vacated the
judgment of the Puerto Rico Supreme Court and remanded for further proceedings.
Justice Alito, joined by Justice Thomas, concurred, writing separately to observe that the
constitutional issue of the courts’ right to determine which church entities were or were
not legal entities remained pending. The holding in this case is an important one for
bankruptcy cases as the holding effectively eliminates nunc pro tunc orders from the
bankruptcy lexicon.

Plan Payment Stipulation

THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
IN RE:

)
)
)
)
Debtor(s) )
)
)
)

CHAPTER 13
CASE NO:
ALAN M. KOSCHIK
BANKRUPTCY JUDGE
STIPULATION TO SUSPEND PLAN
PAYMENTS 60 DAYS PURSUANT TO

ADMINISTRATIVE ORDER 20-01

Now comes Keith L. Rucinski, the Chapter 13 Trustee, and the debtor(s) in this case, by and
through undersigned counsel, pursuant to Administrative Order No. 20-01, and jointly stipulate to
the following regarding the debtor(s)’s monthly plan payments pursuant to 11 USC Section 1326:
Non-Conduit Mortgage Chapter 13 Plan
_______
CHAPTER 13
Keith L. Rucinski
Trustee
1 Cascade Plaza
Suite 2020
Akron, Oh 44308
(330) 762-6335
Fax
(330) 762-7072

Suspend all plan payments for 60 days, to begin on the
date that the Court approves this stipulation to suspend plan payments.
The debtor(s)’s plan does not provide for conduit mortgage payments as defined in
Administrative Order 16-01.

Conduit Mortgage Chapter 13 Plan
_______

Reduce plan payments to (amount of reduced payment) for 60 days
to begin on the date the Court approves this stipulation to suspend plan payments.
The debtor(s)’s plan provides for conduit mortgage payments as defined in
Administrative Order 16-01.

I

This plan payment suspension will not reduce the amount the debtor(s) is/are obligated to
pay under the confirmed Chapter 13 plan. Interest will continue to accrue on secured claims which
have requested interest.
The Chapter 13 Trustee is hereby authorized to return funds received in excess of the
monthly plan payment authorized by this stipulation directly to the debtor(s). It shall not be
necessary for the debtor(s) to make separate application for these funds. The Trustee shall only
return funds received after the date that this stipulation is approved by the Court.
The debtor(s) understand the periods of payment suspension do not waive the requirement to
make the required monthly payments for the applicable commitment period. The pay suspension
period shall be added to the time the debtor(s) is/are in the Chapter 13 case.
###
Submitted by:
___________________________________
Attorney Name
Ohio Reg. No.
Street Address
City, State, Zip
Phone:
Fax:
Email:

cc:

__________________________________
Keith L. Rucinski, Chapter 13 Trustee
Ohio Reg. No. 0063137
Joseph A. Ferrise, Staff Attorney
Ohio Reg. No. 0084477
One Cascade Plaza, Suite 2020
Akron, OH 44308
Phone: 330.762.6335
Fax: 330.762.7072
krucinski@ch13akron.com
jferrise@ch13akron.com

Debtor(s) Name
Address
City, State, Zip
(via Regular U.S. Mail)

Attorney (via ECF)
Keith L. Rucinski, Chapter 13 Trustee (via ECF)
Office of the US Trustee (via ECF)
Debtor’s Employer via Regular U.S. Mail
CHAPTER 13
Keith L. Rucinski
Trustee
1 Cascade Plaza
Suite 2020
Akron, Oh 44308
(330) 762-6335
Fax
(330) 762-7072

THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
IN RE:

DEBTOR(S)
CHAPTER 13
Keith L. Rucinski
Trustee
One Cascade Plaza,
Suite 2020
Akron, OH 44308
(330)762-6335
Fax
(330)762-7072

)
)
)
)
)
)
)
)
)

CHAPTER 13
CASE NO:
Alan M. Koschik
BANKRUPTCY JUDGE
ORDER FOR EMPLOYER DEDUCTIONS
UPON Debtor
Last 4 digits of SSN:

The Debtor has voluntarily filed a petition under Chapter 13 of the Bankruptcy Code and
pursuant to 11 USC § 1306 has submitted all future income to the jurisdiction of the US Bankruptcy
Court at Akron, Ohio.
IT IS, THEREFORE, ORDERED that until further order of the Court , the employer from
whom the Debtor receives income, EMPLOYER, shall submit the required Chapter 13 plan
payment to:
OFFICE OF THE CHAPTER 13 TRUSTEE
KEITH L. RUCINSKI, CHAPTER 13 TRUSTEE
3600 MOMENTUM PLACE
CHICAGO, IL 60689-5336
Note: To allow proper posting, please include the Debtor’s name and case number (please see
top of pleading for case number) on all remittances.
The employer is authorized to deduct from said income the sum of $0.00 MONTHLY,
beginning on the next pay day following receipt of this order and shall deduct a similar amount
each pay period until further order by the court.
The plan payment is to be deducted from all income, including any paid leave. The employer is

authorized to adjust the monthly Chapter 13 plan payment amount to the employer’s pay cycle (for
example, the monthly into weekly or bi-weekly amounts). To assist the employer, the following
chart shows the monthly plan payment amount in different pay cycles:
Monthly
Semi-Monthly
Bi-Weekly
Weekly

$0.00
$0.00
$0.00
$0.00

Should the Debtor receive a bonus, commission, profit-sharing distribution or any other type of
lump sum payment, the employer must report that income to the Chapter 13 Trustee prior to
distributing the funds to the Debtor. Additionally, if the Debtor’s annual income is set to increase by
more than ten (10) percent, the Trustee should be notified immediately.
IT IS FURTHER ORDERED that, unless otherwise specifically authorized by this Court to do
so, the EMPLOYER SHALL CEASE all future deductions for garnishment or for the repayment of
credit union loans. Deductions for child support, alimony, and the repayment of retirement loans
may continue.
IT IS FURTHER ORDERED that pursuant to 11 USC Section 503(a), any payroll
fee/administrative cost shall not be taken without prior application to and approval by the
Court.
IT IS FURTHER ORDERED that the employer shall notify the Trustee if the Debtor’s income
is terminated and the reason thereof.
IT IS FURTHER ORDERED that this order supersedes any previous orders made to the
employer in this case.
**PLEASE IDENTIFY WITH REMITTANCE THE NAME AND CASE NUMBER:
CHAPTER 13
Keith L. Rucinski
Trustee
One Cascade Plaza,
Suite 2020
Akron, OH 44308
(330)762-6335
Fax
(330)762-7072

###
Respectfully submitted,
/s/ Keith L. Rucinski
Keith L. Rucinski,Chapter 13 Trustee
Ohio Reg. No. 0063137
Joseph A. Ferrise, Staff Attorney
Ohio Reg., No 0084477
One Cascade Plaza, Suite 2020
Akron, OH 44308
Tel 330.762.6335
Fax 330.762.7072
krucinski@ch13akron.com
jferrise@ch13akron.com

CONTACT INFORMATION
If you have any questions regarding this
information please contact:
Office of the Chapter 13 Trustee
330-762-6335
@ch13akron.com

cc:
ATTORNEY (via ECF)
Keith L. Rucinski. Chapter 13 Trustee (via
ECF)
(Via Regular Mail)
Office of the US Trustee (via ECF)

CHAPTER 13
Keith L. Rucinski
Trustee
One Cascade Plaza,
Suite 2020
Akron, OH 44308
(330)762-6335
Fax
(330)762-7072

THE UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OHIO
IN RE:

DEBTOR(S)
Last 4 digits of SSN:
CHAPTER 13
Keith L. Rucinski
Trustee
One Cascade Plaza,
Suite 2020
Akron, OH 44308
(330)762-6335
Fax
(330)762-7072

)
)
)
)
)
)
)
)
)
)
)

CHAPTER 13
CASE NO:
Alan M. Koschik
BANKRUPTCY JUDGE
ORDER CHANGING EMPLOYER
DEDUCTIONS PURSUANT TO MOTION
TO MODIFY PLAN FILED
WHICH BECAME AN ORDER
(DOCKET #)

It appearing to the Court that the payment by the Debtor(s) must be changed to
properly fund the Chapter 13 Plan repayment.
IT IS, THEREFORE, ORDERED:
That the Debtor’s employer, EMPLOYER, change the deduction to $0.00 MONTHLY from
the Debtor’s wages and forward the same to the following address:
OFFICE OF THE CHAPTER 13 TRUSTEE
KEITH L. RUCINSKI, CHAPTER 13 TRUSTEE
3600 MOMENTUM PLACE
CHICAGO, IL 60689-5336
Note: To allow proper posting, please include the Debtor’s name and case number (please see
top of pleading for case number) on all remittances.
The employer is authorized to deduct from said income the sum of $0.00 MONTHLY,
beginning on the next pay day following receipt of this order and shall deduct a similar amount each
pay period until further order by the Court.

The plan payment is to be deducted from all income, including any paid leave. The employer is
authorized to adjust the monthly Chapter 13 plan payment amount to the employer ’s pay cycle (for
example, the monthly into weekly or bi-weekly amounts). To assist the employer, the following
chart shows the monthly plan payment amount in different pay cycles:
Monthly
Semi-Monthly
Bi-Weekly
Weekly

$0.00
$0.00
$0.00
$0.00

**PLEASE IDENTIFY WITH REMITTANCE THE NAME AND CASE NUMBER:

###
Respectfully submitted,

CHAPTER 13
Keith L. Rucinski
Trustee
One Cascade Plaza,
Suite 2020
Akron, OH 44308
(330)762-6335
Fax
(330)762-7072

/s/ Keith L. Rucinski
Keith L. Rucinski,Chapter 13 Trustee
Ohio Reg. No. 0063137
Joseph A. Ferrise, Staff Attorney
Ohio Reg., No 0084477
One Cascade Plaza, Suite 2020
Akron, OH 44308
Tel 330.762.6335
Fax 330.762.7072
krucinski@ch13akron.com
jferrise@ch13akron.com

cc:

(Via Regular Mail)

ATTORNEY (via ECF)
Keith L. Rucinski. Chapter 13 Trustee (via
ECF)
(Via Regular Mail)
Office of the US Trustee (via ECF)

CONTACT INFORMATION
If you have any questions regarding this
information please contact:
Office of the Chapter 13 Trustee
330-762-6335
@ch13akron.com

(Via Regular Mail)

Chapter 13 Payment(s)
YOU ARE ULTIMATELY RESPONSIBLE FOR MAKING THE PLAN PAYMENTS
IF YOUR EMPLOYER DOES NOT DO THE WAGE DEDUCTION FROM YOUR
PAYCHECK THEN YOU MUST PAY DIRECTLY UNTIL THEY DO! NO EXCEPTIONS!
PAYMENT ADDRESS:
CHAPTER 13 TRUSTEE, KEITH RUCINSKI
3600 MOMENTUM PLACE
CHICAGO IL 60689-5336
ONLINE PAYMENT:
WWW.CHAPTER13INFO.COM
YOUR NAME AND CASE NUMBER MUST BE ON ALL PAYMENTS
MAKE CHECKS OR MONEY ORDERS PAYABLE TO “CHAPTER 13 TRUSTEE”

Is your monthly mortgage payment being made thru your
chapter 13 plan?
YES

Chapter 13 payment must be made within the month you filed
your bankruptcy case!

NO

Chapter 13 payment is due within 30 days of filing

NO MORTGAGE

Chapter 13 payment is due within 30 days of filing

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
In re:
Laurina Kim Bukovics,
Chapter 7
Bankruptcy No. 15 BK 38069
Honorable Judge Jack B. Schmetterer

Debtor.
Laurina Kim Bukovics,
Plaintiff,

Adversary No. 17 AP 00186

v.
Navient,
Defendant.
MEMORANDUM DECISION
PREFACE
The crushing burden of student loan debt is proving to be a financial obstacle and a
pervasive and concerning long-term reality for many people in the United States. Many individuals
consider college degrees a necessity due to the large increases in earning potential they can offer. 1
However, over the past three decades, the cost of college attendance has seen drastic changes. In
that time frame, the average tuition has soared by nearly 370% from around $4,885 to $23,091. 2
This rising cost of tuition is leading to subsequent increases in borrowing and indebtedness
for students. In 1992-1993, the average student loan debt for bachelor’s degree graduates totaled
$9,320. 3 In 2017-2018, that average jumped to $29,812. 4 With the ever-growing level of debt,
three-fourths of students’ families are now having to pay more than 20% of their annual income
towards higher education. 5 For low-income families making less than $16,000 per year, that

Suvy Quin, Christian Jones, Is College Still Worth It, Federal Reserve Bank of St. Louis (July 9th, 2019),
https://fredblog.stlouisfed.org/2018/07/is-college-still-worth-it/.
2
Tuition Costs of Colleges and Universities, National Center for Education Statistics (February 21, 2020),
https://nces.ed.gov/fastfacts/display.asp?id=76.
3
Mark Kantrowitz, Trends in Student Loan Debt, Financial Planning Association (February 21, 2020),
https://www.onefpa.org/journal/Pages/FEB19-Trends-in-Student-Loan-Debt.aspx.
4
Id.
5
Kate Sablosky Elengold, The Investment Imperative, 57 Hous. L. Rev. 1, 21 (2019).
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percentage is 80%. 6 In turn, the U.S. cumulative student debt load has ballooned to over $1.51
trillion at the end of 2019. 7
Normally, relief from crushing debt can be sought through bankruptcy, which generally
provides for a discharge of all debts. 8 Indeed, the purpose of the discharge provided by the
Bankruptcy Code is to provide honest, but unfortunate debtors with a financial, “fresh start.” 9
However, the Bankruptcy Code enumerates specific, limited circumstances in which certain debts
are excluded from the general discharge. 10 As originally enacted, student loans were dischargeable
under the Code. Since then, the Code has been amended to include the exception to the student
loan discharge. 11 Generally, all student loans are now excepted from discharge unless “undue
hardship” can be demonstrated. 12 Under the standard adopted in this Circuit, debtors face an uphill
battle for relief from their student loans through the difficult-to-meet Brunner test to determine
“undue hardship.”
INTRODUCTION
Plaintiff-debtor Laurina Kim Bukovics (“Plaintiff”) brought this action seeking a
declaration that her student loan debt owed to Educational Credit Management Corporation
(“Defendant”) 13 is dischargeable under Section 523(a)(8) of Title 11 of the United States Code.
Previously, Findings of Fact and Conclusions of Law were entered, and a Judgment Order was
issued determining the debt non-dischargeable. Plaintiff then moved for relief from judgment on
the basis of new evidence. Judgment was reopened and new evidence was presented.
For reasons articulated below, which constitute the Court’s amended Findings of Fact and
Conclusions of Law, it is held that Plaintiff has sufficiently met her burden to demonstrate that
repayment of her student loan debt would constitute an “undue hardship” under 11 U.S.C.
§ 523(a)(8). A corresponding amended Judgment Order will be entered concurrently herewith
discharging the student loan debt through her bankruptcy.

Id.
Household Debt and Credit Report (Q4 2019), Federal Reserve Bank of New York (February 12, 2019),
https://www.newyorkfed.org/microeconomics/hhdc.html.
8
See 11 U.S.C. § 727(b).
9
Grogan v. Garner, 498 U.S. 279, 286–87 (1991).
10
11 U.S.C. § 523.
11
11 U.S.C. § 523(a)(8).
12
Id.
13
Plaintiff filed the adversary against Navient. ECMC later intervened as the proper party defendant. [Dkt. No. 7].
6
7
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JURISDICTION
Subject matter jurisdiction lies under 28 U.S.C. § 1334. The district court may refer
bankruptcy proceedings to a bankruptcy judge under 28 U.S.C. § 157 and 28 U.S.C. § 1334, and
this proceeding was thereby referred here by Operating Procedure 15(a) of the United States
District Court for the Northern District of Illinois. Venue lies under 28 U.S.C. § 1409. This is a
core proceeding pursuant to 28 U.S.C. § 157(b)(2)(I). “A bankruptcy judge has constitutional
authority to enter final judgment as to dischargeability.” In re Monarrez, 588 B.R. 838, 845 (Bankr.
N.D. Ill. 2018) (Barnes, T.); see also Stern v. Marshall, 564 U.S. 462 (2011) (matters of
nondischargeability stems from the bankruptcy itself).
FINDINGS OF FACT 14
A. Plaintiff’s History and Financial Circumstances
1. Plaintiff is an Illinois resident who was born in 1967.
2. In the fall of 1985, Debtor enrolled as a freshman at the University of Wisconsin.
3. In August of 1990, Plaintiff graduated with a degree in Communications from the
University of Wisconsin.
4. During her time there, Plaintiff received thirteen separate student loans, consisting of
nine Stafford Subsidized loans, two Federal Supplemental Loans for Students, and two
Perkins Loans. At no point did Plaintiff take out any private student loans.
5. In November of 2008, Debtor’s then employer, LandAmerica, ceased operating and
filed for bankruptcy.
6. Plaintiff began receiving unemployment payments of $523 a week in late December of
2008.
7. In 2010, Plaintiff remained unemployed apart from two months of contract
employment with Nielsen, during which she earned $8,232. Plaintiff’s only other
source of income was unemployment compensation, of which she received $534.00 per
week during the most of 2010.
8. Plaintiff was unemployed during the entirety of 2011. At some point during 2011,
Plaintiff’s unemployment compensation ceased. Plaintiff had no other earnings in
2011.
The Findings of Fact are drawn from the docket, the parties’ Joint Findings of Fact [Dkt. No. 35], and the
testimony and evidence presented and admitted at trial.
14
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9. Plaintiff began to receive some part-time contract work in mid-2012 as a contractor for
Government Payment Service, Inc.
10. It was not until early 2013 that Plaintiff became regularly employed, this time as a
marketing specialist at a salary of $31,097.
11. Plaintiff’s employment continued until it was terminated on June 24, 2018. In return,
Plaintiff received two weeks of severance pay.
12. In sum, as reported to her by the U.S. Social Security Administration, over her work
life through 2017, Plaintiff had the following earnings (not including unemployment
compensation, but including contract income in 2012 not appearing on the Social
Security Administration report):
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

19,317
9,007
11,633
26,105
19,793
29,850
43,166
44,500
48,500
58,000
37,643
45,596
44,738
13,090
4,170
46,264
75,543
88,357
1,755
8,232
27,125
31,097
43,824
58,342
57,908
4

2017
$
13. Plaintiff has no investment income.

63,036

14. She received $20,000 as an inheritance in 2012, but does not expect to receive any
additional money through any inheritance, will, trust, or estate plan.
B. Loans and Repayment History
15. Plaintiff’s student loans, as originally received, totaled $20,896.00 and accrued interest
at rates between 5% to 8%.
16. The required repayment period of Plaintiff’s loans began on February 15, 1991.
17. From 1991 to 1997, Plaintiff made some payments on her loans, but record of payments
made during that period no longer exist. At times during this period, the loans were put
in forbearance and Plaintiff was excused from making payments.
18. Plaintiff defaulted on the two Perkins loans on March 2, 1992.
19. In April of 1997, Plaintiff applied to SallieMae, the then loan servicer, to consolidate
all of her student loans into one. To be eligible for such a program, Plaintiff had to
make three voluntary, consecutive, and timely loan payments.
20. On June 17, 1997, Plaintiff’s application for consolidation of her loans was approved.
21. The consolidated principal of the loan balance at that time was $30,051.83 with interest
accruing at a rate of 8%. Plaintiff was to make payments over 20 years with periodic
increases in the monthly amount. The initial payments were set at $208.71.
22. For the period of July 31, 1997 through July 1999, Debtor applied for and received
forbearance from the payments due on her student loan. No payments were made
during this period, but interest continued to accrue and was capitalized to the loan
balance.
23. As of July 14, 1998, the balance owed on the loan was $32,377.67.
24. As of January 25, 1999, the balance owed on the loan was $35,675.45.
25. From August 1999 through August 2000, Debtor made 13 consecutive monthly loan
payments of $233.38 each.
26. From August 27, 2000 through August 2001, Debtor applied for and received
forbearance from payments due on her student loan.
27. From September of 2001 through March of 2004, Debtor made 29 loan payments of
$252.87 each (except that two of the payments were short by $4.83).
5

28. In June of 2004, Debtor made one payment of $255.
29. There is no record of forbearance or payment for the months of April and May of 2004.
30. On July 25, 2004, Debtor applied for and received forbearance from payments through
January of 2005.
31. From March of 2005 through September of 2008, Debtor made 44 payments on her
loan, ranging between $111.94 and $685.92, with an average payment of $360.
32. On November 30, 2008, due to her unemployment then, Debtor submitted a request to
SallieMae for an Unemployment Deferment. While that request was pending, Plaintiff
made two payments on her loan, a $400 payment on December 2, 2008 and a $373.90
payment on January 5, 2009.
33. As of January 5, 2009, Plaintiff had paid $28,346.76 on the consolidated student loan
since June 17, 1997.
34. On January 23, 2009, Plaintiff inquired on the status of her request for Unemployment
Deferment. SallieMae responded that Plaintiff needed to submit additional
documentation supporting her request.
35. On February 1, 2009, Plaintiff’s request for Unemployment Deferment was approved
through May of 2009. During this period, Plaintiff made one payment of $30. Interest
continued to accrue during the deferment period.
36. On June 12, 2009, SallieMae informed Plaintiff that her loan balance had reached
$37,610.19.
37. By October 12, 2009, the loan balance had reached $38,541.05.
38. On February 8, 2010, Plaintiff contacted SallieMae regarding repayment options.
SallieMae granted forbearance retroactive to November 2009, and Plaintiff made one
payment of $48.20 during this period.
39. By April 9, 2010, SallieMae notified Plaintiff that the current loan balance was
$40,072.
40. On November 11, 2010, the loan balance had reached $41,904.72 and SallieMae
indicated that the monthly payment amount would increase to $440.24 once payments
resumed.
41. On January 4, 2011, Plaintiff again contacted SallieMae regarding repayment options.
SallieMae notified Plaintiff that the request for unemployment deferment could not be
6

granted because payments had already been postponed for the maximum time allowed
for unemployment. SallieMae advised Plaintiff of other payment options.
42. On January 5, 2011, Debtor applied for and received forbearance from payments due
from January of 2011 through June of 2011 (later extended through May of 2013). No
payments were made during this period.
43. On October 5, 2011, SallieMae notified Plaintiff that her loan balance had reached
$47,228.07.
44. SallieMae notified Debtor that the balance remained at $47,228.07 on May 12, 2012,
and also stated that the payments would increase again to $498.90 once the forbearance
period ended.
45. SallieMae contacted Plaintiff on May 10, 2013 and indicated that her loan balance had
reached $51,119.47, and that the monthly payments had increased to $540.01.
46. In order to reduce these payments, Plaintiff contacted SallieMae on November 20, 2013
and applied for an Economic Hardship Deferment. SallieMae informed Plaintiff shortly
thereafter that additional information would be required for her request.
47. Between June of 2013 and January of 2014, SallieMae granted Plaintiff forbearance.
48. On December 27, 2013, Plaintiff was notified that her loan balance had reached
$53,566.10 and that her monthly payments would increase to $565.87.
49. Plaintiff again applied for an Economic Hardship Deferment on March 25, 2014, but
was notified that the application could not be processed because it was incomplete.
50. On April 2, 2014, SallieMae informed Plaintiff of alternative payment plans including
Income Based Repayment.
51. On April 30, 2014, Navient took over responsibility for servicing Plaintiff’s loan.
52. Navient contacted Plaintiff on June 1, 2014, informing her that the principal of her loan
balance had reached $54,348.21.
53. Plaintiff applied for an Income Sensitive Repayment Plan on July 21, 2014.
54. That application was granted on July 31, 2014, allowing her to pay only $79.20 for five
months.
55. Plaintiff applied for and received forbearance of payments on September 3, 2014.
56. On November 25, 2014, Navient informed Plaintiff that her loan balance had reached
$57,195.84.
7

57. On March 19, 2015, Navient informed her that the balance had risen to $58,355.36.
58. Plaintiff applied for and received entry into an Income Sensitive Repayment Plan on
March 22, 2015, effective through July of 2015.
59. Between March of 2015 and October of 2015, Plaintiff made six payments totaling
$697.29.
60. By this time, Plaintiff had paid $29,122.25 on the loan consolidated in 1997.
61. On May 24, 2015, Navient informed Plaintiff that the Income Sensitive Plan would
come to an end in 60 days, but that she would be able to renew her participation in the
plan, allowing her to pay $388.65 per month. Plaintiff submitted her application to
renew her participation in the plan, but Navient deemed the application incomplete.
62. Navient informed Debtor that as of July 26, 2015, her loan balance had reached
$60,148.10 with monthly payments of $635.66.
63. On August 27, 2015, Plaintiff applied for, and was approved for, an Income-Based
Repayment (“IBR”) plan through August 24, 2016.
64. Under an IBR plan, the repayment obligation of the borrower is calculated as 15% of
discretionary income that the borrower earns greater than 150% of the Illinois poverty
line ($18,735 in 2019). If the borrower remains on the IBR plan for 25 years, the debt
will be forgiven. Borrowers on IBR plans are required to submit information about their
annual income so that the IBR payments may be calculated.
65. Plaintiff’s IBR payment was $249.11 per month.
66. Plaintiff made one payment of $149.11 on September 23, 2015 and one payment of
$149.00 on October 19, 2015.
67. During the entirety of this period, Plaintiff’s student loan continued to accrue interest,
and at no point did the balance owed on the loan fall below the initial $30,051.83
principal balance at the time of consolidation.
68. In sum, from July 1997 through 2015, Plaintiff made the following payments on the
consolidated student loan:
Dates
July 1997 – June 1999
August 1999 – August
2000
August 2000 – August
2001

Payments
$0
13 payments of $233.38
$0

Reason
forbearance

forbearance
8

September 2001 – March
2004

April 2004 – May 2004
June 2004
July 2004 – January 2005
March 2005 – September
2008

October 2008 –
November 2008
December 2008
January 2009
February 2009 – May
2009
March 2009
June 2009 – July 2009
August 2009 – November
2009
November 2009 – May
2010
March 2010
June 2010 – November
2010
December 2010
January 2011 – June 2011
July 2011 – September
2011
October 2011 – August
2013
September 2013 –
December 2013
January 2014 – February
2014
March 2015 – October
2015

29 payments of
$252.87 (2
payments short by
$4.83)
$0
1 payment of $255
$0
44 payments, ranging
between $111.94 and
$685.92; average
payment of $360
$0

forbearance

1 payment of $400
1 payment of $373.90
$0

deferment

1 payment of $30
$0
$0

deferment

$0

forbearance

1 payment of $48.20
$0

possible
deferment

$0
$0
$0

forbearance

$0

forbearance

$0
$0

forbearance

6 payments; average
payment amount is $116.

C. The Bankruptcy Petition and Events Post Bankruptcy
69. Plaintiff filed her petition for Chapter 7 bankruptcy relief pro se on November 9, 2015.
70. Her case was closed on March 7, 2016 and she did not receive a discharge because she
failed to submit her Certification About a Financial Management Course.
9

71. On April 1, 2016, Navient notified Plaintiff that her loan balance had reached
$60,569.67 and that her monthly payments had increased to $734.88.
72. Navient again reached out to Plaintiff on June 9, 2016 indicating that the loan balance
had reached $64,759.84.
73. On April 10, 2017, Plaintiff moved to reopen her bankruptcy case.
74. Plaintiff filed the instant adversary proceeding pro se on April 10, 2017 as well,
identifying Navient as the defendant.
75. Plaintiff’s motion to reopen her bankruptcy case was granted on April 20, 2017, and
Plaintiff was subsequently granted a discharge. Excluding the student loan, Plaintiff’s
discharged debts totaled $145,484.67.
76. Plaintiff’s main bankruptcy case was closed on April 25, 2017.
77. Navient filed its proof of claim for $68,702.01 on April 28, 2017.
78. Great Lakes Higher Education Guaranty Corporation, the-then assigned holder of
Plaintiff’s consolidated student loan, assigned the loan to Defendant, an agency which
guarantees federally-backed student loans against default and is in turn reinsured by
the United States of America. 15
79. Defendant is obligated to pursue and collect student loans pursuant to regulations
issued by the Department of Education. 16 Additionally, Defendant is a specialized
guarantor which accepts transfer of title to student loans when the borrower files for
bankruptcy.
80. Defendant, as the only entity which holds any right, title or interest in Plaintiff’s student
loan, intervened on May 18, 2017 as the proper defendant in the instant adversary.
81. As of January 16, 2018, Defendant calculated the loan balance to be $72,674.72.
82. Trial was held in May of 2018 on Plaintiff’s Complaint.
83. On July 26, 2018, Findings of Fact and Conclusions of Law were entered holding that
Plaintiff failed to satisfy her burden under the first two prongs of the Brunner test to
discharge her student loan. A corresponding Judgment Order was entered that day in
favor of Defendant.

15
16

See 20 U.S.C. §§1085(j), 1078(c).
See 20 U.S.C. § 1071, et seq.; 34 C.F.R. 682.410 et seq.
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84. On August 9, 2018, Plaintiff moved to alter and amend the judgment and findings of
fact and conclusions of law on the basis of new evidence, the termination of Plaintiff’s
employment.
85. The motion to alter or amend was granted on August 17, 2018 and judgment was reopened. New evidence was presented during the next few months.
86. On May 8, 2019, an Opinion was issued holding that Plaintiff met the first and third
prong of the Brunner test. Ruling on the second prong was held in abeyance until
October 1, 2019 for Plaintiff to present further evidence on her further efforts to seek
employment.
87. Further evidence of Plaintiff’s employment efforts was presented in October 31, 2019
and the parties rested.
CONCLUSIONS OF LAW 17
Student loans are presumptively non-dischargeable. 11 U.S.C. § 523(a)(8); In re Hanson,
397 F.3d 482, 484 (7th Cir. 2005). A debtor can overcome this presumption of nondischargeability with a “affirmative showing that excepting the student loans from the general
discharge would impose an undue hardship on the debtor and his or her dependents.” Id. The phrase
“undue hardship” is not defined in the Bankruptcy Code. Courts have interpreted the statutory
language of 11 U.S.C. § 523(a)(8) as suggesting that the hardship must be more than the “gardenvariety” that is present in all bankruptcy filings. O’Hearn v. Educ. Credit Mgmt. Corp. (In re
O’Hearn), 339 F.3d 559, 564 (7th Cir. 2003).
In evaluating whether non-dischargeability of student loans imposes an undue hardship
upon a debtor, the Seventh Circuit has adopted the Second Circuit’s Brunner test. Matter of
Roberson, 999 F.2d 1132, 1135 (7th Cir. 1993) (citing Brunner v. New York State Higher Educ.
Servs. Corp., 831 F.2d 395 (2d Cir. 1987)). Under the Brunner test, a debtor must establish three
elements to prove undue hardship: (1) the debtor cannot, based on current income and expenses,
maintain a “minimal” standard of living for him or herself and his or her dependents if required to
repay the student loans; (2) additional circumstances exist which indicate that this state of affairs
is likely to persist for a significant portion of the repayment period; and (3) the debtor has made a
good faith effort to repay the loans. Id. The debtor bears the burden of proving each element by a
preponderance of the evidence. O'Hearn, 339 F.3d at 565. “Furthermore, undue hardship
17

Findings contained in this “Conclusions of Law” section will stand as additional findings of fact.

11

encompasses a notion that the debtor may not willfully or negligently cause his own default, but
rather his condition must result from ‘factors beyond his reasonable control.’” Roberson, 999 F.2d
at 1136 (quoting Comm'n on the Bankruptcy Laws of the United States, Report, supra, Pt. II, at
140 n. 16).
A. Plaintiff Cannot Maintain a Minimal Standard of Living
The application of the Brunner test begins with an analysis of whether the debtor in
question could maintain a minimal standard of living if he or she is required to pay back her debts.
This first element “serve[s] as the starting point . . . since information regarding the debtor's current
financial situation generally will be concrete and readily obtainable.” Roberson, 999 F.2d at 1135.
Basically, the question is whether the debtor’s present income and expenses allow for repayment.
Of particular relevance is the question of whether the debtor is maximizing his or her personal
income while minimizing current living expenses. Clark v. U.S. Dep’t of Educ. (In re Clark), 341
B.R. 238, 255 (Bankr. N.D. Ill. 2006). 18
1. Plaintiff Has Attempted to Maximize Income
Plaintiff currently has no income. However, Plaintiff has certainly in good faith been
attempting to find employment. It is uncontested that Plaintiff applied, in a sixteen month period,
to over 200 part-time and full-time jobs, both in and out of her area of expertise. 19 Nonetheless, no
present employment has materialized from her efforts.
Defendant argues that Plaintiff has failed to maximize her income as her job search is too
narrow. Specifically, Defendant asserts that most of the jobs Plaintiff has applied to relate
primarily to her professional job field. Essentially, Defendant’s argument is of scope. For this,
Defendant’s argument is unpersuasive. Indeed, debtors are to “cast a wide net” while attempting
to maximize their income. O’Hearn, 339 F.3d at 566 (“[I]t is not uncommon for individuals to
take jobs not to their liking in order to pay off their student loans, or for that matter to meet all
sorts of other financial obligations.”). However, while the majority of the jobs Plaintiff applied for

Some courts analyze this aspect of maximizing income while minimizing expenses under the third prong of the
Brunner test. See e.g., In re Carter, 517 B.R. 870, 879 (Bankr. N.D. Ill. 2014). Indeed, in adopting the Brunner test, it
was so stated that the analysis falls under prong three. See Roberson, 999 F.2d at 1136. But, because whether a
debtor can maintain a minimum standard of living is intrinsically tied to a budget with maximized income and
reduction of unnecessary costs, the argument will be analyzed here and later restated in the third prong.
19
The admitted evidence was that Plaintiff applied to over 194 positions (mostly related to her profession).
Furthermore, Plaintiff testified that she applied to numerous part-time and retail positions which were not listed in
her exhibits.
18
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(openings in associate or manager positions in marketing) did fall within her area of experience,
Plaintiff also submitted evidence that she applied to several retail positions of the nature that
Defendant believes she should be looking for.
Defendant further argues that Plaintiff acted inappropriately in voluntarily quitting her
previous position in anticipation that the job was to be ended instead of remaining at her position.
But, Plaintiff testified that her employer informed her that the department she was in was set to be
dissolved after the company was acquired by another entity. Plaintiff further testified at trial that
the position itself was eliminated shortly after she resigned. Moreover, Plaintiff has provided
testimony that she was pressured to quit, and she even received severance when she quit. Her
testimony is uncontested. Therefore, it was not inexcusable for Plaintiff to have left her previous
position. No evidence was presented suggesting Plaintiff was attempting to derive some benefit by
leaving her job shortly before it was eliminated.
On the contrary, the fact that she immediately began applying for work in her field and her
sincere efforts throughout this adversary case indicates that she did not attempt to “game” the
bankruptcy system. Rather, she sought to maximize her income. But, it has been impossible for
her to obtain employment. Several of her applications resulted in job interviews, at least eleven
resulted in second interviews, and at least one resulted in a third interview. Yet, none of those
applications – not the jobs Plaintiff is explicitly qualified for, nor the retail positions – have borne
any fruit. 20 Nonetheless, Plaintiff's sincere efforts and thorough attempts to find employment and
to maximize her income are plainly recognized.
2. Plaintiff’s Expenses Are Beyond Minimal
Section 523(a)(8) requires the debtor to engage in “belt-tightening” practices to make
repayment of loans more likely. In re Tuttle, 600 B.R. 783, 800 (Bankr. E.D. Wis. 2019); Clark,
341 B.R. at 249. A debtor is expected to “make some sacrifices and live within the strictures of a
frugal budget for the foreseeable future.” In re Davis, 608 B.R. 693, 704 (Bankr. N.D. Ill. 2019)
(Barnes, T.) (citations omitted). But, the Brunner test does not require the debtor to live a life of
poverty to pay back his or her student loans. Larson v. United States (In re Larson), 426 B.R. 782,
789 (Bankr. N.D. Ill. 2010); In re Kehler, 326 B.R. 142, 147 (Bankr. N.D. Ind. 2005).

Plaintiff testified that the only employment she was able to retain was a seasonal part-time position during the
past summer.
20
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In the present case, Plaintiff has presented compelling evidence that she has minimized her
expenses. Plaintiff has given up both of the vehicles she used to own and no longer pays for related
vehicle insurance costs. Plaintiff has moved out of her previous apartment where she paid
approximately $1,500 per month in rent and is now temporarily living rent free at a friend’s
condominium in exchange for assisting the owner with finding boarders. Furthermore, Plaintiff is
on a governmental supplemental nutritional assistance program. In light of the foregoing, it is
evident that Plaintiff has done all that she can to minimize her expenses. Plaintiff has essentially
removed the largest three household expenses from her budget: housing, transportation, and the
majority of her food costs. See CONSUMER EXPENDITURES—2018, U.S. Bureau of Labor
Statistics, (Sept. 10, 2019) https://www.bls.gov/news.release/cesan.nr0.htm. Indeed, her budget is
trimmed to the bone.
Defendant asserts that Plaintiff has not minimized her budget sufficiently as some of the
expenses found in Plaintiff’s recent bank records are frivolous and unnecessary. Specifically,
Defendant points to certain charges for entertainment services, uses of ride share apps, and delivery
of food through apps. For example, Defendant argues that Plaintiff’s expense of $360 in food
delivery costs during a period of two to three months is excessive.
However, Plaintiff has presented uncontested testimony that the majority of those allegedly
excessive expenses on the joint bank account statements were incurred by the other joint account
holder and not by her. The uncontroverted testimony was that almost all of the charges for the
expenses Defendant has questioned were in fact not spent by Plaintiff.
As to the allegedly excessive food costs, to which Plaintiff has admitted were hers, the fact
that Plaintiff spends $360 in food costs for the period of two to three months is clearly not excessive
at all. See e.g. In re Vargas, No. ADV 08-8135, 2010 WL 5395142, at *3 (C.D. Ill. Dec. 22, 2010)
(food costs for one in the amount of $200 per month was reasonable); In re Armstrong, No. 1082092, 2011 WL 6779326, at *7 (Bankr. C.D. Ill. Dec. 27, 2011) ($600 per month in food expenses
for two is excessive whereas $475 per month is adequate); see also National Standards: Food,
Clothing

and

Other

Items,

Internal

Revenue

Service,

(January

16,

2020)

https://www.irs.gov/businesses/small-businesses-self-employed/national-standards-foodclothing-and-other-items (IRS national standards allow for a minimal food living expense of $386
per month for one individual).
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Moreover, Defendant misses the point. Regardless of these disputed expenses, Plaintiff’s
current situation, quite frankly, is nowhere sufficient to meet a minimum standard of living. A
minimally necessary standard of living includes for basic needs such as food, shelter, reasonable
automobile costs, and medical costs. Clark, 341 B.R. at 249; Lewis v. Ill. Student Assistance
Comm'n, 276 B.R. 912, 917 (Bankr. C.D. Ill. 2002). Here, Plaintiff has no present income and does
not receive unemployment benefits. She currently subsists off of government nutritional assistance
and short-term loans from her friends and family. Plaintiff’s medical costs are aided by Medicaid.
She has a temporary living arrangement that clearly cannot extend indefinitely. Moreover, Plaintiff
gave up her vehicles altogether. Therefore, even if Plaintiff’s allegedly unnecessary expenditures
are indeed excessive, the possibility of questioning particular expenditures in Plaintiff’s budget
would get Defendant nowhere. The issue is not whether particular expenses in a debtor’s budget
are unreasonable. Rather, the overall budget must be viewed as a whole to determine whether the
debtor can sustain a minimal standard of living. In re Larson, 426 B.R. 782, 792 (Bankr. N.D. Ill.
2010); Vargas, 2010 WL at *4 (“The Brunner test ought not be turned . . . into a game of ‘gotcha’
based on viewing certain expenditures in isolation, wearing blinders that disregard the debtor's
needs in a global fashion.”) (quoting In re Zook, No. 05-00083, 2009 WL 512436, at *9 (Bankr.
D.D.C. Feb. 27, 2009)). Here, even if assuming a reduction of the allegedly excessive costs,
Plaintiff would still be pushed beyond her limits by her necessary expenses to allow for any
payments on her student loan. Plaintiff has no income. Defendant is pointing to pennies that may
be saved when much more is needed for Plaintiff to maintain even a minimum standard of living.
Put simply, given Plaintiff’s frugal lifestyle and overall significant budget shortfalls,
including the lack of money to provide for even basic needs, she would be unable to maintain a
minimal standard of living if required to repay her student loan. Therefore, Plaintiff has satisfied
the first prong of the Brunner test.
B. The Record Demonstrates Plaintiff’s Inability to Pay Will Persist
The second prong of the Brunner test asks whether additional circumstances show that a
debtor’s inability to pay is likely to persist for a significant portion of the repayment period. Tetzlaff
v. Educ. Credit Mgmt. Corp., 794 F.3d 756, 759 (7th Cir. 2015) (citations omitted). Unlike what
Defendant argues, there is no requirement that the debtor’s state of affairs persist forever or that
the debtor must demonstrate that he will never be able to obtain a job. See id.
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The original Brunner test, as adopted by the Seventh Circuit, required applying a “certainty
of hopelessness” standard, which has since been heavily applied to the second prong. Roberson,
999 F.2d at 1135. This strict standard has been heavily criticized by many courts as overtaking the
language of the statute itself. See e.g. In re Rosenberg, 610 B.R. 454, 459 (Bankr. S.D.N.Y. 2020)
(criticizing the “certainty of hopelessness” standard as dicta that has overtaken the language of the
Brunner test). Recently, Seventh Circuit has softened the harsh standard. In Krieger v. Educ. Credit
Mgmt. Corp., the Seventh Circuit noted that “[boiling] the three criteria [of the Brunner test] down
to ‘certainty of hopelessness’ . . . sounds more restrictive than the statutory ‘undue hardship’
[requirement].” 713 F.3d 882, 885 (7th Cir. 2013). In that case, the Seventh Circuit clarified that
“[i]t is important not to allow judicial glosses, such as the language in Roberson and Brunner, to
supersede the statute itself.” Id. at 884. Replacing the statutory requirement with a harsher standard
would only obstruct the “fresh start” purpose of the discharge provided by the Bankruptcy Code
to the honest, but unfortunate debtor.
Nonetheless, to satisfy the second prong of the Brunner test, it must still be shown that the
current inability to pay on the loan while maintaining a minimum standard of living “is likely to
continue for a large portion of the repayment period based on the existence of additional
circumstances, beyond the terms of the loans themselves.” Davis, 608 B.R. at 705. “Generally, the
more time that has passed since the educational loan became payable, the easier it is for a debtor
to pass the second prong of the test. In re Armstrong, No. 10-82092, 2011 WL 6779326, at *8
(Bankr. C.D. Ill. Dec. 27, 2011). “In the absence of some reason to expect change, a lengthy history
of financial struggles is a valid indicator of more of the same.” Id.
Here, Plaintiff has presented several explanations as to why she is unable to improve her
financial situation (her lack of employment), and therefore her inability to repay the loan while
maintaining a minimum standard of living is likely to persist. First, Plaintiff asserts that her past
employment with LandAmerica has negatively impacted her professional reputation (as the
company purportedly ran a Ponzi scheme and later went bankrupt). Second, Plaintiff argues that
the fact that she has been involved with various legal proceedings itself is a deterrent to future
employment as employers routinely perform Internet searches on prospective hires and are
reluctant to hire her for a senior position because of her bankruptcy and tax dispute. In support of
this, Plaintiff has introduced evidence that a Google search under her name and city reveal her
bankruptcy, the prior judgment holding the debt non-dischargeable, and her involvement with a
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tax matter in the United States Tax Court in 2015. Third, Plaintiff contends that her age is also a
factor against her as marketing professionals favor hiring younger candidates who are more adept
with modern technology. Lastly, Plaintiff argues that a barrier to her being hired is the fact that it
has been thirty years since the completion of her formal education.
Additional circumstances are present in this case. In Krieger, the Seventh Circuit affirmed
the bankruptcy court’s holding that the debtor was eligible for a discharge of her student loans
based on the debtor’s extensive job search, her difficulty in obtaining employment, and on the fact
that “there is no reason to think that a brighter future is in store” in light of her sparse work history.
713 F.3d at 884. In that case, the debtor was a healthy, 53 year old woman living with her elderly
mother in rural Illinois. Id. at 885. Even after applying to approximately 200 jobs over a ten-year
period, she could not find employment near her region, a rural area with little job prospects. Id.
Given that the debtor lacked the funds necessary to travel to work, or to move in search of better
employment prospects where more jobs would be available, the Seventh Circuit held that she could
not look beyond the rural area in which she lived. Id.
The facts in this case, while not identical, are analogous to the facts in Krieger. Similar to
the debtor in Krieger, Plaintiff is also in her early 50s and lives with others (in a friend’s
condominium). Her ability to travel is also restricted to a local area, although not quite as limited
as the debtor in Krieger. Plaintiff has given up both of her vehicles and cannot afford to travel far.
But, due to available public transportation, she does have access to local work prospects. Unlike
the debtor in Krieger, Plaintiff lives in a metropolitan area where more jobs are available. Here,
Plaintiff has been more active than the debtor in Krieger in applying for work. Specifically, she
has applied to over 200 jobs in approximately sixteen months. Yet, her search has been just a
fruitless as that of the debtor in Krieger. Given that here, with jobs available more abundantly near
her residence than in the rural area described in Krieger, the amount of time needed to determine
whether her state of unemployment is likely to persist is far shorter. Therefore, the fact that Plaintiff
conducted a sixteen month search without finding work is enough to determine that the
circumstances is likely to persist for a significant period of the repayment period. See Krieger, 713
F.3d at 884.
Furthermore, as in Krieger, Plaintiff’s intermittent work history is not the kind employers
are looking for. As detailed in the Findings of Fact, it is abundantly clear that Plaintiff has had
much difficulty obtaining and maintaining employment in the past. Now, Plaintiff has offered
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substantial evidence as to her inability to find employment in a period over sixteen months. Her
evidence lists in extensive detail the type of positions applied for, the company the positions were
for, the date applied, the follow-up attempts, the results of the position, and her personal notes as
to each application. Furthermore, the record is clear that not only is the Plaintiff having trouble
landing something in her chosen field of experience, she has also struggled to obtain a retail
position. The bankruptcy court in Krieger stated that “[n]ever has the Court seen such utter futility
be the result of a debtor's job search efforts.” In re Krieger, No. 11-80144, 2012 WL 1155687, at
*6 (Bankr. C.D. Ill. Apr. 5, 2012), rev'd sub nom. Educ. Credit Mgmt. Corp. v. Krieger, 482 B.R.
238 (C.D. Ill. 2012), rev'd and remanded, 713 F.3d 882 (7th Cir. 2013). So does this Court here.
In addition, the Plaintiff is truly destitute and has been in this straight for well over a year
without any respite. Her dire financial circumstances are also likely to persist based on her financial
history. Plaintiff’s loans became due for repayment in 1991. Plaintiff defaulted in 1992. Since then,
her extensive repayment history, with frequent forbearances and deferments, unmistakably
demonstrate her longstanding financial difficulties (and her persistent, good-faith efforts to repay
the loan) for over two decades. Currently, she has no money of her own and relies on assistance
from her friends, family, and government support. There is no evidence to suggest the possibility
of any change in the future.
Accordingly, it is concluded, based on the evidence, that Plaintiff has no prospect of being
able to repay the loans at any time in the foreseeable future. For this reason, Plaintiff has met her
burden under the second prong of the Brunner test.
C. Good Faith Efforts to Repay
The final prong of the Brunner test asks whether debtor has demonstrated “good faith
efforts to repay the loans.” Roberson, 999 F.2d at 1135. This good faith effort is “measured by [a
debtor’s] efforts to obtain employment, maximize income, and minimize expenses.” Id.
As discussed more fully above in the first prong, Plaintiff has indeed attempted to seek
employment and to maximize her income. Moreover, she has more than adequately minimize her
expenses. In addition, her good faith efforts to repay her loan is further detailed in her extensive
payment history as listed above in this Court’s Findings of Fact. While it is true Plaintiff has sought
and received several forbearances on her student loan as a result of periods of unemployment or
other financial difficulty, by the time she filed for bankruptcy relief in November of 2015, Plaintiff
had paid a total of $29,122.25 on the loan that was consolidated in 1997. That amount is more than
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the principal amount (nearly 140% of the original balance of $20,896.00), so it is clear that
Plaintiff’s difficulties result from the interest accrued during the periods of time during which she
was unable to make payments on the loan and received forbearances or deferrals.
In light of the foregoing, Plaintiff has clearly established that she has made a good faith
effort to repay the student loan, and has thus satisfied her burden under the third prong of the
Brunner test.

CONCLUSION
For the aforementioned reasons, it is clear that Plaintiff has met the strict requirements of
the Brunner test. Accordingly, because her student loan debt constitutes an “undue hardship” under
11 U.S.C. § 523(a)(8), Plaintiff’s student loan debt will be discharged by amended Judgment Order
entered concurrently herewith.
ENTER:
______________________
Jack B. Schmetterer
United States Bankruptcy Judge
25th
Dated this ____ day of February, 2020
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SUPREME COURT OF THE UNITED STATES
ROMAN CATHOLIC ARCHDIOCESE OF SAN JUAN,
PUERTO RICO v. YALI ACEVEDO
FELICIANO, ET AL.
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No. 18–921.

Decided February 24, 2020

PER CURIAM.
In 1979, the Office of the Superintendent of Catholic
Schools of the Archdiocese of San Juan created a trust to
administer a pension plan for employees of Catholic schools,
aptly named the Pension Plan for Employees of Catholic
Schools Trust (Trust). Among the participating schools
were Perpetuo Socorro Academy, San Ignacio de Loyola
Academy, and San Jose Academy.
In 2016, active and retired employees of the academies
filed complaints in the Puerto Rico Court of First Instance
alleging that the Trust had terminated the plan, eliminating the employees’ pension benefits. The employees named
as a defendant the “Roman Catholic and Apostolic Church
of Puerto Rico,” which the employees claimed was a legal
entity with supervisory authority over all Catholic institutions in Puerto Rico. App. to Pet. for Cert. 58–59, 152–153
(emphasis deleted).1 The employees also named as defendants the Archdiocese of San Juan, the Superintendent, the
three academies, and the Trust.
The Court of First Instance, in an order affirmed by the
Puerto Rico Court of Appeals, denied a preliminary injunction requiring the payment of benefits, but the Puerto Rico
Supreme Court reversed. The Supreme Court concluded
——————
1 The petition for a writ of certiorari includes certified translations of
the opinions, originally in Spanish, of the Puerto Rico courts. We cite the
certified translations.

2

ROMAN CATHOLIC ARCHDIOCESE OF SAN JUAN
v. ACEVEDO FELICIANO
Per Curiam

that “if the Trust did not have the necessary funds to meet
its obligations, the participating employers would be obligated to pay.” Id., at 3. But, because “there was a dispute
as to which defendants in the case had legal personalities,”
the Supreme Court remanded the case to the Court of First
Instance to “determine who would be responsible for continuing paying the pensions, pursuant to the preliminary injunction.” Ibid.
The Court of First Instance determined that the “Roman
Catholic and Apostolic Church in Puerto Rico” was the only
defendant with separate legal personhood. Id., at 239–240.
The Court held such personhood existed by virtue of the
Treaty of Paris of 1898, through which Spain ceded Puerto
Rico to the United States. The Court found that the Archdiocese of San Juan, the Superintendent, and the academies each constituted a “division or dependency” of the
Church, because those entities were not separately incorporated. Ibid.
As a result, the Court of First Instance ordered the “Roman Catholic and Apostolic Church in Puerto Rico” to make
payments to the employees in accordance with the pension
plan. Id., at 241. Ten days later, the Court issued a second
order requiring the Church to deposit $4.7 million in a court
account within 24 hours. The next day, the Court issued a
third order, requiring the sheriff to “seize assets and moneys of . . . the Holy Roman Catholic and Apostolic Church,
and any of its dependencies, that are located in Puerto
Rico.” Id., at 223.
The Puerto Rico Court of Appeals reversed. It held that
the “Roman Catholic and Apostolic Church in Puerto Rico”
was a “legally nonexistent entity.” Id., at 136. But, the
Court concluded, the Archdiocese of San Juan and the Perpetuo Socorro Academy could be ordered to make contribution payments. The Archdiocese enjoyed separate legal personhood as the effective successor to the Roman Catholic
Church in Puerto Rico, the entity recognized by the Treaty
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of Paris. Perpetuo Socorro Academy likewise constituted a
separate legal person because it had been incorporated in
accordance with Puerto Rico law, even though its registration was not active in 2016, when the orders were issued.
The two remaining academies, San Ignacio Academy and
San Jose Academy, were part of the same legal entity as
“their respective parishes,” but the employees could not obtain relief against the parishes because they had not been
named as defendants. Id., at 167.
The Puerto Rico Supreme Court again reversed, reinstating the preliminary injunction issued by the trial court.
The Supreme Court first held that the “relationship between Spain, the Catholic Church, and Puerto Rico is sui
generis, given the particularities of its development and historical context.” Id., at 5. The Court explained that the
Treaty of Paris recognized the “legal personality” of “the
Catholic Church” in Puerto Rico. Id., at 6.
The Puerto Rico Supreme Court further observed that
“each entity created that operates separately and with a
certain degree of autonomy from the Catholic Church is in
reality a fragment of only one entity that possesses legal
personality,” at least where the entities have not “independently submitt[ed] to an ordinary incorporation process.” Id., at 13–14 (emphasis deleted). “In other words,”
the Court continued, “the entities created as a result of any
internal configuration of the Catholic Church,” such as the
Archdiocese of San Juan, “are not automatically equivalent
to the formation of entities with different and separate legal
personalities in the field of Civil Law,” but “are merely indivisible fragments of the legal personality that the Catholic Church has.” Ibid. And Perpetuo Socorro Academy was
not a registered corporation in 2016, when the plan was terminated. Id., at 16. Therefore, under the Court’s reasoning, the only defendant with separate legal personality, and
the only entity that could be ordered to pay the employees’
pensions, was the “Roman Catholic and Apostolic Church
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in Puerto Rico.” Id., at 2.
Two Justices dissented. Justice Rodríguez Rodríguez
criticized the majority for “inappropriately interfer[ing]
with the operation of the Catholic Church by imposing on it
a legal personality that it does not hold in the field of private law.” Id., at 29. In her view, the Archdiocese of San
Juan and the five other dioceses in Puerto Rico each has its
own “independent legal personality.” Id., at 52. Justice Colón Pérez likewise determined that, under Puerto Rico law,
“each Diocese and the Archdiocese ha[s its] own legal personality” and that no separate “legal personality” called the
“Roman Catholic and Apostolic Church” exists. Id., at 80,
90 (emphasis deleted).
The Archdiocese petitioned this Court for a writ of certiorari. The Archdiocese argues that the Free Exercise and
Establishment Clauses of the First Amendment require
courts to defer to “the Church’s own views on how the
Church is structured.” Pet. for Cert. 1. Thus, in this case,
the courts must follow the Church’s lead in recognizing the
separate legal personalities of each diocese and parish in
Puerto Rico. The Archdiocese claims that the Puerto Rico
Supreme Court decision violated the “religious autonomy
doctrine,” which provides: “[W]henever the questions of discipline, or of faith, or ecclesiastical rule, custom, or law have
been decided by the highest of these church judicatories to
which the matter has been carried, the legal tribunals must
accept such decisions as final, and as binding on them, in
their application to the case before them.” Id., at 20 (quoting Watson v. Jones, 13 Wall. 679, 727 (1872)).
We called for the Solicitor General’s views on the petition.
588 U. S. ___ (2019). The Solicitor General argues that we
need not “reach [the Archdiocese’s] broader theory in order
to properly dispose of this case,” because a different error
warrants vacatur and remand. Brief for United States as
Amicus Curiae on Pet. for Cert. 13–14 (Brief for United
States). Instead of citing “any neutral rule of Puerto Rico
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law governing corporations, incorporated or unincorporated
associations, veil-piercing, joint-and-several liability, or vicarious liability,” the Puerto Rico Supreme Court “relied on
a special presumption—seemingly applicable only to the
Catholic Church . . . —that all Catholic entities on the Island are ‘merely indivisible fragments of the legal personality that the Catholic Church has.’ ” Id., at 9 (quoting App.
to Pet. for Cert. 14). The Solicitor General contends that
the Puerto Rico Supreme Court thus violated the fundamental tenet of the Free Exercise Clause that a government
may not “single out an individual religious denomination or
religious belief for discriminatory treatment.” Brief for
United States 8 (citing Murphy v. Collier, 587 U. S. ___
(2019); Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508
U. S. 520, 524–525 (1993); Fowler v. Rhode Island, 345
U. S. 67, 69 (1953)).
We do not reach either argument because we find that
the Court of First Instance lacked jurisdiction to issue the
payment and seizure orders. On February 6, 2018, after the
Supreme Court of Puerto Rico remanded the case to the
Court of First Instance to determine the appropriate parties
to the preliminary injunction, the Archdiocese removed the
case to the United States District Court for the District of
Puerto Rico. Notice of Removal in Acevedo-Feliciano v. Holy
Catholic Church, No. 3:18–cv–01060. The Archdiocese argued that the Trust had filed for Chapter 11 bankruptcy
and that this litigation was sufficiently related to the bankruptcy to give rise to federal jurisdiction. Id., at 5–6 (citing
28 U. S. C. §§1334(b), 1452). The Bankruptcy Court dismissed the Trust’s bankruptcy proceeding on March 13,
2018. Opinion and Order Granting Motions to Dismiss in
In re Catholic Schools Employee Pension Trust, No. 18–
00108. The Puerto Rico Court of First Instance issued the
relevant payment and seizure orders on March 16, March
26, and March 27. App. to Pet. for Cert. 224, 227, 241. But
the District Court did not remand the case to the Puerto
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Rico Court of First Instance until nearly five months later,
on August 20, 2018. Order Granting Motion to Remand in
Acevedo-Feliciano v. Archdiocese of San Juan, No. 3:18–cv–
01060.
Once a notice of removal is filed, “the State court shall
proceed no further unless and until the case is remanded.”
28 U. S. C. §1446(d).2 The state court “los[es] all jurisdiction over the case, and, being without jurisdiction, its subsequent proceedings and judgment [are] not . . . simply erroneous, but absolutely void.” Kern v. Huidekoper, 103
U. S. 485, 493 (1881). “Every order thereafter made in that
court [is] coram non judice,” meaning “not before a judge.”
Steamship Co. v. Tugman, 106 U. S. 118, 122 (1882);
Black’s Law Dictionary 426 (11th ed. 2019). See also 14C
C. Wright, A. Miller, E. Cooper, J. Steinman, & M. Kane,
Federal Practice and Procedure §3736, pp. 727–729 (2018).
The Court of First Instance issued its payment and seizure orders after the proceeding was removed to federal district court, but before the federal court remanded the proceeding back to the Puerto Rico court. At that time, the
Court of First Instance had no jurisdiction over the proceeding. The orders are therefore void.
We note two possible rejoinders. First, the Puerto Rico
Court of Appeals suggested that the Archdiocese consented
to the Court of First Instance’s jurisdiction by filing motions
in that court after removal. But we have held that a removing party’s right to a federal forum becomes “fixed” upon
filing of a notice of removal, and that if the removing party’s
“right to removal [is] ignored by the State court,” the party
may “make defence in that tribunal in every mode recog——————
2 “The laws of the United States relating to . . . removal of causes . . .
as between the courts of the United States and the courts of the several
States shall govern in such matters and proceedings as between the
United States District Court for the District of Puerto Rico and the courts
of Puerto Rico.” 48 U. S. C. §864.
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nized by the laws of the State, without forfeiting or impairing, in the slightest degree, its right to a trial” in federal
court. Steamship Co., 106 U. S., at 122–123. Such actions
do not “restore[ ]” “the jurisdiction of the State court.” Id.,
at 122. So, too, the Archdiocese’s motions did not restore
jurisdiction to the Court of First Instance.
Second, the District Court remanded the case to the
Court of First Instance by way of a nunc pro tunc judgment
stating that the order “shall be effective as of March 13,
2018,” the date that the Trust’s bankruptcy proceeding was
dismissed. Nunc Pro Tunc Judgt. in No. 3:18–cv–01060
(Aug. 8, 2018).
Federal courts may issue nunc pro tunc orders, or “now
for then” orders, Black’s Law Dictionary, at 1287, to “reflect[ ] the reality” of what has already occurred, Missouri
v. Jenkins, 495 U. S. 33, 49 (1990). “Such a decree presupposes a decree allowed, or ordered, but not entered, through
inadvertence of the court.” Cuebas y Arredondo v. Cuebas
y Arredondo, 223 U. S. 376, 390 (1912).
Put colorfully, “[n]unc pro tunc orders are not some Orwellian vehicle for revisionist history—creating ‘facts’ that
never occurred in fact.” United States v. Gillespie, 666 F.
Supp. 1137, 1139 (ND Ill. 1987). Put plainly, the court “cannot make the record what it is not.” Jenkins, 495 U. S.,
at 49.
Nothing occurred in the District Court case on March 13,
2018. See Order Granting Motion to Remand in No. 3:18–
cv–01060 (noting, on August 20, 2018, that the motion is
“hereby” granted and ordering judgment “accordingly”).
March 13 was when the Bankruptcy Court dismissed the
Trust’s proceeding and thus the day that the Archdiocese’s
argument for federal jurisdiction lost its persuasive force.
Even so, the case remained in federal court until that court,
on August 20, reached a decision about the motion to remand that was pending before it. The Court of First Instance’s actions in the interim, including the payment and
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seizure orders, are void.
The Solicitor General agrees that the Court of First Instance lacked jurisdiction but argues that this defect does
not prevent us from addressing additional errors, including
those asserted under the Free Exercise Clause. That may
be correct, given that the Puerto Rico courts do not exercise
Article III jurisdiction. But we think the preferable course
at this point is to remand the case to the Puerto Rico courts
to consider how to proceed in light of the jurisdictional defect we have identified.
The petition for certiorari and the motions for leave to file
briefs amici curiae are granted, the judgment of the Puerto
Rico Supreme Court is vacated, and the case is remanded
for further proceedings not inconsistent with this opinion.
It is so ordered.
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JUSTICE ALITO, with whom JUSTICE THOMAS joins, concurring.
I join the opinion of the Court but write separately to note
other important issues that may arise on remand.
First, the decision of the Supreme Court of Puerto Rico is
based on an erroneous interpretation of this Court’s old decision in Municipality of Ponce v. Roman Catholic Apostolic
Church in Porto Rico, 210 U. S. 296, 323–324 (1908). The
main question decided by the Supreme Court of Puerto Rico
below was whether the Catholic Church in Puerto Rico is a
single entity for civil law purposes or whether any subdivisions, such as dioceses or parishes, or affiliated entities,
such as schools and trusts, are separate entities for those
purposes. The Supreme Court of Puerto Rico held that
Ponce decided that in Puerto Rico the Catholic Church is a
single entity for purposes of civil liability. That was incorrect.
The question in Ponce was whether the Catholic Church
or the municipality of Ponce held title to two churches that
had been built and maintained during the Spanish colonial
era using both private and public funds. The Church sued
to establish that it had title, and the municipality argued
that the Church could not bring suit because it was not a
juridical person. 210 U. S., at 308–309. After considering
the Treaty of Paris, Dec. 10, 1898, 30 Stat. 1754, which
ended the Spanish-American War, this Court simply held
that the Church was a juridical person and thus could bring
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suit. See 210 U. S., at 310–311, 323–324. This Court did
not hold that the Church is a single entity for purposes of
civil liability, but that is how the Supreme Court of Puerto
Rico interpreted the decision. That court quoted Ponce’s
statement that “ ‘[t]he Roman Catholic Church has been
recognized as possessing legal personality by the treaty of
Paris, and its property rights solemnly safeguarded.’ ” App.
to Pet. for Cert. 7 (quoting 210 U. S., at 323–324). Immediately thereafter it wrote: “Despite this, the intermediate appellate court understood that each division of the Catholic
Church in Puerto Rico equals the creation of a different and
separate legal entity and did not recognize that legal personality of the Catholic Church.” App. to Pet. for Cert. 8.
This is an incorrect interpretation of this Court’s decision, and it would have been appropriate for us to reverse
the decision below on that ground were it not for the jurisdictional issue that the Court addresses. The assets that
may be reached by civil plaintiffs based on claims regarding
conduct by entities and individuals affiliated in some way
with the Catholic Church (or any other religious body) is a
difficult and important issue, but at least one thing is clear:
This Court’s old decision in Ponce did not address that question.
Second, as the Solicitor General notes, the Free Exercise
Clause of the First Amendment at a minimum demands
that all jurisdictions use neutral rules in determining
whether particular entities that are associated in some way
with a religious body may be held responsible for debts incurred by other associated entities. See Brief for United
States as Amicus Curiae on Pet. for Cert. 8–13.
Beyond this lurk more difficult questions, including (1)
the degree to which the First Amendment permits civil authorities to question a religious body’s own understanding
of its structure and the relationship between associated entities and (2) whether, and if so to what degree, the First
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Amendment places limits on rules on civil liability that seriously threaten the right of Americans to the free exercise
of religion as members of a religious body.
The Court does not reach these issues because of our jurisdictional holding. But they are questions that may well
merit our review.

