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1. Chapter 13 Hours through December 31, 2020

Please note that from October 1, 2020 through December 31, 2020, the Chapter 13 office 
will be open to the public during the following hours: 

Monday – Thursday: 8AM – 4PM 
Friday: Closed to the Public 

Please remember that all staff members can be reached by email. If you do not have a 
staff member’s email please go to our website at www.chapter13info.com and under the 
“contact staff here box” you will find a list of emails. 

For the next few months, the Chapter 13 office will not be able to have Walk-in 
Wednesdays for counsel. However, counsel may still email staff members and the 
Trustee regarding questions on their cases. If counsel would like a more virtual meeting, 
please let the staff members know and a zoom meeting can be arranged at a time 
convenient to all parties. If counsel or their clients require a visit to the Chapter 13 office 
over the next few months please note that they will be required to wear a face mask and 
practice social distancing. 

Although requirements for face masks and social distancing may seem a bit burdensome, 
it will help all parties mitigate the chance of illness for themselves and their family 
members. 

Over the last few months all parties have worked together to keep cases moving through 
the system and it is our goal that that will continue.  

With best wishes for everyone to stay safe and healthy while the nation continues to 
recover from this pandemic. 

2. CARES ACT

The CARES Act recently passed by Congress and signed by the President, allows some 
modification of Chapter 13 plans. 

For cases confirmed as of March 27, 2020, said plans can be modified to extend the plan 
term up to 7 years from the date the first payment was due under the plan.  

As a reminder the first payment is due one month from the petition date. 

http://www.chapter13info.com/
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Under the CARES ACT only the debtor can request to extend the plan up to 7 years. The 
debtor must file a motion with the Court stating how they have been affected by Covid-
19 directly or indirectly, and show proof that their finances have been affected requiring 
them to extend their plan up to 7 years.  

As with all modifications, amended schedules I and J are required to be filed with Court. 
The Trustee will also require copies of current paystubs and tax returns.  

Please be advised that in extending the plan up to 7 years, that it will extend the monthly 
conduit mortgage payment and also subject the debtor to the requirements of 11 USC § 
1325. It will also extend the provisions of 11 USC § 1306; and therefore, if the debtor 
receives a financial windfall in the additional 2 years, it may require an adjustment to 
increase the return to unsecured creditors. 

Many debtors will need to extend their plan additional months and the conventional 
wisdom is that the debtor has up to 7 years but does not necessarily have to go the full 7 
years. Please note that as of the date of this newsletter, the Akron Court has not issued 
any ruling with regard to extending the plan up to 7 years. 

It is important to state in the motion and order that the plan is extending “up to 7 years”. 
This may allow the plan to finish, for example in 79 or 80 months.  But if the motion 
states plan is extended to 7 years that will lock the plan to 7 years even if the debtor could 
have finished in a little less time. 

Lastly, please note that this provision went into effect on March 27, 2020 and expires on 
March 27, 2021. Therefore, it has a sunset provision and over the next months if counsel 
believes their clients are in a position that they need additional time to complete their 
Chapter 13 plan, they should seek to modify the plan accordingly.  

After March 27, 2021, the debtor may not have a right to extend the plan up to 7 years. 

3. Telephonic and Zoom 341 Meetings to Continue

Pursuant to directives by the United States Trustee Program, in-person 341 meetings will 
continue to be suspended. The meetings will remain suspended from the date of the 
President of the United States proclamation on declaring a national emergency 
concerning the novel Coronavirus disease (COVID 19) outbreak which was issued on 
March 13, 2020. The requirement for remote 341 meetings will continue until such time 
that the President terminates the declaration.  

Therefore, it is expected that the Akron 341 meetings will continue to be done remotely 
through telephone or video appearance for the next few months. 

Please note, the Trustee does have the discretion to request an in-person meeting if the 
Trustee deems an in-person meeting is required. However, any in-person meetings must 
follow appropriate health guidelines including masks and social distancing.  



Unless notified differently by the Chapter 13 office, counsel appearing on behalf of 
clients at 341 meetings in Akron for Chapter 13 cases can expect 341 meetings to 
continue to be held by telephone or video appearance until further notice. 

The Trustee requests that at least two days prior to the meeting that counsel supply the 
Chapter 13 office phone number(s) where counsel and their client can be contacted for 
the 341 meeting.  Counsel can send that contact information to:  aroyer@ch13akron.com. 

4. Separate Notice for Serving FDIC Financial Institutions

The Chapter 13 office in Akron would request that when counsel are serving FDIC 
Institutions pursuant to Rule 7004, that the notice of said service be filed separately with 
the US Bankruptcy Court by using the Certificate of Service docket code and linking it 
back to the Chapter 13 plan. 

By filing the notice separately with the US Bankruptcy Court, it will be easier to track 
plans for confirmation, especially when plans are amended. Generally, counsel do not 
have to serve the plan on the institution with amended plans as long as the institution was 
served once and counsel is not changing the terms of the plan in any subsequent 
amendment with regard to the creditor who received service pursuant to Rule 7004.  

By filing the notice separately, it will help expedite cases towards confirmation. 

5. TFS Payment Option for Debtors Making Direct Payments

Effective October 1, 2020, the Chapter 13 Office is requesting that Debtors who need to 
make direct payments on their plan use TFS. TFS is a third-party vendor who operates 
separately from the Chapter 13 trusteeship. It allows debtors to make payments to the 
plan directly. Some debtors have found it easier than using other methods of payment.  

Debtors are able to make their monthly payments from the National Data Center with the 
link provided.  This allows Debtors to review their case and make their payment at the 
same time. 

Other locations in the Northern District of Ohio already use TFS and many counsel are 
familiar with the program. 

Debtors who have been making their payments electronically through Fifth Third Bank 
can continue to do so, but the Chapter 13 Office requests that on all new cases, that 
Debtors needing to make direct payments do so through TFS. 

TFS has provided the following information. 



TFS Bill Pay is the leading provider of Chapter 13 electronic payments services and 
offers a safe, easy and reliable way to make plan payments.  Our diverse payment options 
have something for everyone: 

• ePay is our signature online payment method through which a user can choose
the payment schedule that best matches their flow of funds: monthly, bi-weekly,
twice-monthly or weekly.  Social Security recipients can schedule payments to be
processed on the date Social Security is deposited.

• MoneyGram is a great option for users who need to make a last-minute
payment or who do not have a bank account.  Trustee and attorney can
immediately confirm that the guaranteed cash payment has been made.
MoneyGram is available at thousands of walk-in centers around the country,
including Walmart and CVS.

• eWage provides direct payments from your paycheck while protecting your
privacy.  Easily setup by your attorney, your employer does not know that the
payment is going toward a bankruptcy.

TFS supports users with a dedicated customer support team to answer questions and 
provide assistance.  Users can learn more about TFS by visiting tfsbillpay.com or calling 
888.729.2413. 

TFS offers a free portal for attorneys which provides access to clients’ TFS payment 
history, key alerts and more.  Visit tfsbillpay.com/paralegal/signup or email 
attorney@tfsbillpay.com for more information. 

A copy of the flyer for TFS is attached to the Newsletter.

6. Personal Financial Management Course

The Chapter 13 office will continue to sponsor an on-line Personal Financial 
Management Course through the Trustee Education Network. Information regarding the 
online program is available on the Chapter 13 website at www.chapter13info.com. There 
is no charge to take the course online for Chapter 13 debtors who have filed in Akron, 
Ohio.  

Please note: in a joint case, each debtor must take the on-line course separately and use 
two different e-mails. The software program generates the required certificates of 
completion partly based on e-mails to keep track of who has taken the required course. 

Please find attached to this newsletter, a flyer for the on-line course that counsel may 
share with their clients in Chapter 13 cases. 

mailto:tfsbillpay.com/paralegal/signup
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The Chapter 13 office in Akron has seen an increase in some debtors claiming a large 
number of dependents on the means test which may not be accurate. The goal of the 
debtors is to do a 36-month plan versus a 60-month plan. 

Please note that the Chapter 13 office will not recognize dependents for a debtor unless a 
dependent is reflected on the previous year’s tax returns submitted for review.  

While some counsel have advocated that some debtors provide support for family 
members but are not able to claim them as a dependent, then said counsel should also be 
prepared to list the income of the dependent on the means test and schedule I. This does 
not guarantee that the Trustee will agree with the number of dependents but it will be a 
starting point for discussion at the 341 meeting. 

8. 60 Day Plan Payment Suspensions

When the Covid-19 work furloughs took effect, the Akron Trusteeship worked with the 
Court to put in place an automatic and quick 60 day pay suspension stipulation. At the 
time of this writing that stipulation remains in effect and many debtors have benefited 
from the 60 day pay suspension. Many of these pay suspensions are beginning to expire. 

The Akron Trusteeship generally approved all the pay suspensions and did not ask for 
any proof regarding the debtor’s income related issues. Please note that if the same debtor 
asks for an additional 60 day pay suspension; the debtor will need to provide proof that 
the debtor has not returned to work or that the debtor’s work hours have been reduced. 

Proof will include current pay stubs for debtors who have returned to work. If the debtor 
continues to be furloughed, the debtor will need to provide copies of all bank statements. 

The Trustee will work with counsel for debtors who need an additional 60 days but it will 
be necessary to provide proof that the debtor continues to have a need for payment 
suspension. 

9. Northern District of Ohio Student Loan Decision

Hutsell v. Navient (In re Hutsell), 2020 Bankr. LEXIS 2204 

The debtor Hutsell was single, 47 years old, with no dependents. She was diagnosed with 
Crohn’s disease in 1990 and had several complications over the years. In 2007, she 
enrolled in an online program to obtain a chemical dependency certificate. She withdrew 
before completing the program because she determined that the certificate would not 
enable her to repay the almost $30,000 she had taken down in loans to cover tuition. 

A year after taking down the loans, the debtor was diagnosed with thyroid cancer, which 
recurred in 2009 and 2012. The student loans went into default after the cancer diagnosis. 
The debtor was employed almost 40 hours a week at a drugstore. Her illness prevented 

7. Number of Dependents



her from working longer hours or obtaining more demanding employment. The debtor’s 
net income was almost $1,400 a month. Her monthly expenses were some $2,300. To 
make up the difference, her parents gave her $1,200 a month to cover rent, car insurance, 
and the expenses related to her illness. 
 
The debtor obtained a chapter 7 discharge in early 2019 and subsequently filed an 
adversary proceeding to discharge the student loans. Judge Russ Kendig denied the 
lender’s motion for summary judgment in March. He held that “a debtor’s receipt of 
noncompulsory charity from a third party should generally be excluded when 
determining whether the debtor meets the first prong of the Brunner test.”  
 
The debtor had not cross moved for summary judgment, but she filed her own summary 
judgment motion after the decision in March and her motion was granted by the Court. 
Judge Kendig began by laying out the three parts of the Brunner test: (1) Can the debtor 
maintain a “minimal” standard of living on her current income; (2) are there additional 
circumstances indicating that the state of affairs is likely to continue for a significant 
time; and (3) did the debtor make good faith efforts to repay the loans? Brunner v. N.Y. 
State Higher Educ. Servs. Corp. (In re Brunner), 831 F.2d 395 (2d Cir. 1987). Brunner 
was written before the current iteration of the student loan discharge statute. Section 
523(a)(8) now renders student loans nondischargeable unless payment would cause 
“undue hardship.” 
On the first Brunner test, Judge Kendig noted that almost half of the debtor’s monthly 
income came from her parents. In his prior opinion, he held that parental support “should 
generally be excluded” from the first test. 
 
Without help from her parents, Judge Kendig said that her income was “plainly not 
enough to cover her rent, ostomy supplies, and auto insurance — essentials for a 
‘minimal standard of living’ — let alone repay her student loans.” He therefore held that 
the debtor “cannot maintain a minimal standard of living if forced to repay her student 
loans.” 
 
The lender also lost on the second test, sometimes referred to as “certainty of 
hopelessness.” Judge Kendig ruled that the debtor’s medical problems “have largely 
prevented her from improving her lot in life.” Given how the medical problems were 
beyond the debtor’s control, he found that the debtor satisfied the second prong of 
Brunner. The third test, good faith efforts to repay the loans, was a closer question 
because there was no evidence that the debtor had ever made any payments. In addition, 
she had not attempted to qualify for an income-based repayment program where she 
would not have been required to make monthly payments. Judge Kendig said that the 
failure to make payments and to apply for the deferral program “cut against a finding of 
good faith. But neither of these facts are dispositive.” 
 
Judge Kendig said that the loans “understandably went into default” after the cancer 
diagnosis. He decided that the debtor passed the good faith test because she “has 
attempted to maximize her income over the years by working as much as she physically 
can, yet she still must rely on her parents to pay for necessary expenses.” Judge Kendig 



held that the debtor’s motion for summary judgment was well taken and ruled to allow 
the discharge of the student loans.  
 

10. CASE LAW 
 
Davis v. Helbling (In re Davis), 960 F.3d 346, 2020 U.S. App. LEXIS 17223, 2020 FED 
App. 0167P (6th Cir.), Bankr. L. Rep. (CCH) P83,528, 68 Bankr. Ct. Dec. 205, 2020 WL 
2831172. 
 
The debtor Davis had approximately $200,000 in debt of which approximately $189,000 
was unsecured. She proposed a chapter 13 plan paying $323.00 for sixty months. The 
trustee objected on the basis that she underrepresented her disposable income by failing 
to include $220/month in wages withheld as a contribution to her employee 401(k) 
retirement plan. The bankruptcy court reluctantly sustained the trustee’s objection, stating 
that it was bound to follow the Sixth Circuit’s direction on the issue of voluntary 
contributions to an IRA as set forth in dictum in Seafort v. Burden (In re Seafort), 669 
F.3d 662, 674 (6th Cir. 2012). Ms. Davis amended her plan to reflect the $220 as 
additional disposable income then objected to her own plan. The bankruptcy court 
confirmed the amended plan and certified the case for direct appeal. 
 
The Sixth Circuit noted that, prior to the BAPCPA amendments of 2005, voluntary 
contributions to an IRA were generally not excluded from the calculation of disposable 
income. In 2005, however, section 541(b)(7)(A), which provides that property of the 
estate does not include any amount withheld by an employer from the wages of 
employees as contributions to a 401(k) retirement plan, was amended to add a hanging 
paragraph stating, “except that such amount under this subparagraph shall not constitute 
disposable income as defined in section 1325(b)(2).” 
 
Courts have generally interpreted this provision as excluding from disposable income 
voluntary contributions to retirement plans. However, the Sixth Circuit threw that 
conclusion into question when it decided Seafort. In that case, the debtor entered 
bankruptcy while paying off a loan from her retirement plan. The loan payments were 
excluded from income pursuant to section 1322(f). The conflict arose out of the debtor’s 
request to continue to commit the same amount to the retirement account as voluntary 
contributions once the loan was fully paid off during the course of the plan. The court 
found that funds made available by completion of payments toward a loan from a 
retirement plan become part of a debtor’s disposable income under section 1325(b)(1). In 
a footnote, the Sixth Circuit, citing In re Prigge, 441 B.R. 667 (Bankr. D. Mont. 2010), 
added that “a Chapter 13 debtor may never deduct ‘voluntary post-petition retirement 
contributions in any amount regardless of whether the debtor [made] pre-petition 
retirement contributions.’” It was this dictum that directed the reluctant decision of the 
bankruptcy court in the current case. 
 
In the current appeal, the Sixth Circuit found that its decision turned on interpretation of 
“such amount” in the hanging paragraph of section 541(a)(7)(A): whether it refers to the 
ongoing monthly payments the debtor began prior to bankruptcy, as argued by the debtor, 



or whether it refers only to the amount the debtor had already committed to her 
retirement account prior to filing for bankruptcy, as the trustee argued and as the dictum 
in Seafort directs. 
 
The court began with the observation that “amount” usually refers to a discrete sum 
representing a value or cost. It further observed that the hanging paragraph, in which the 
term “except that” does not actually relate to an exception to a previously stated rule, is 
an example of inelegant drafting. To resolve the confusion, the court looked to the 
context of section 541(a)(7)(A) and the 2005 amendment. Prior to 2005, the established 
law was that voluntary contributions to retirement plans were not excluded from the 
calculation of disposable income. The Sixth Circuit reasoned that the language in the 
hanging paragraph appeared to be intended to work a change on preceding law, 
suggesting that Congress intended to exclude those contributions from disposable 
income. 
 
Based on this reasoning, the court held “that the hanging paragraph is best read to 
exclude from disposable income the monthly 401(k)-contribution amount that Davis’s 
employer withheld from her wages prior to her bankruptcy. That interpretation reads the 
amendment to § 541(b), which added the hanging paragraph, in a way that actually 
amends the statute. It also gives a meaningful effect—one not already accomplished by § 
1325(b)(2)—to Congress’s instruction in § 541(b)(7) that 401(k) contributions ‘shall not 
constitute disposable income.’” 
 
The court found that the trustee’s argument that the hanging paragraph simply excludes 
from disposable income the funds the debtor paid into her retirement account prior to 
filing for bankruptcy would drain the hanging paragraph of all meaning as those funds 
would not be considered disposable income under section 1325(b)(2). With respect to the 
“gordian knot” created by Congress’s inexplicable use of the term “except that,” the court 
pointed to other provisions in the Bankruptcy Code in which Congress similarly used the 
term, finding that the term is a grammatical error that does not dictate interpretation of 
the provision. With respect to its dictum in Seafort, the court found that, as dictum, it did 
not set a precedent to which the doctrine of stare decisis would apply. 
 
The court emphasized that its holding did not extend to contributions a debtor might seek 
to begin making after the bankruptcy petition. In a dissenting opinion, Judge Readler 
argued that the dictum expressed in Seafort stated the correct view: that “a debtor’s pre-
filing 401(k) contributions are protected from creditors; those sought to be made during 
the post-filing Chapter 13 reorganization period are not.” The dissent argued that the 
enactment of the hanging paragraph was intended to codify the majority view that post-
petition contributions to a retirement fund were not excluded from disposable income in 
the face of a few outlying courts that, prior to BAPCPA and contrary to the majority’s 
position, had held that they were. Thus, where the majority relied on its conclusion that 
Congress sought to make a significant change in the prior law, the dissent held the view 
that Congress sought only to clarify that the prior law was correct. The dissent opined 
that the “except that” phrase was Congress’s use of redundancy to emphasize its interest 
in protecting funds contributed to a retirement account prior to the bankruptcy filing. 



 
In re Pike, 2020 Bankr. LEXIS 2124 
 
On August 18, 2017, Debtor Pike, filed a petition under Chapter 7. Synergy Bank, the 
predecessor in interest to creditor Crown Asset Management, was listed as an unsecured 
creditor on Debtor's Schedule E/F. On December 4, 2017, the Debtor received a Chapter 
7 discharge. Shortly thereafter, on December 28, 2017, the Debtor filed an amended 
Schedule A/B to list a previously undisclosed interest in a Bankers Life and Casualty 
annuity. The Debtor listed the value of the annuity as "unknown." He also filed a 
corresponding amended Schedule C on January 2, 2018 to claim a $1,968.00 exemption 
in the annuity. 
 
On February 6, 2018, the Chapter 7 Trustee filed a motion indicating that she had 
discovered unencumbered assets (i.e. the annuity) for the benefit of the estate. In response 
to this motion, the Clerk of Court issued a notice establishing May 8, 2018 as the 
deadline by which creditors were to file their proofs of claims. Although several creditors 
filed claims in the Chapter 7, Crown Asset Management LLC did not. 
 
Meanwhile, on February 1, 2018, the Trustee sent a letter to Debtor's counsel requesting 
that she be provided documentation evidencing the value of the annuity as well as the 
contact information for the insurance agent/provider. The information was not timely 
provided, and, consequently, on May 7, 2018, the Trustee was required to file a motion to 
compel turnover of the requisite documents. However, the Debtor eventually provided 
the requested information and the Motion to Compel was withdrawn on June 11, 2018. 
 
On April 8, 2019, the Trustee filed a second Motion to Compel, this time seeking to 
compel the Debtor to turnover the non-exempt equity in the annuity for the benefit of the 
estate. This motion was necessitated by Debtor's failure to comply with a demand letter 
dated March 22, 2019 in which the Trustee requested that the Debtor turnover the sum of 
$4,500.00 in lieu of liquidating the annuity. Rather than turnover the asset to the Trustee, 
on April 24, 2019, the Debtor moved to convert his case to a proceeding under Chapter 
13. Although the Trustee initially objected to conversion, the matter was ultimately 
resolved and, on May 31, 2019, the Debtor's case was converted to Chapter 13. No 
monies were collected or paid on account of the estate while the case was in Chapter 7.  
 
After the case was converted, the Court issued a Notice of Chapter 13 Bankruptcy Case 
pursuant to Federal Rule of Bankruptcy Procedure 2002(f)(3) which, inter alia, 
established August 9, 2019 as the claims bar date for non-governmental entities. On June 
17, 2019, Quantum3 Group LLC, as agent for the Creditor, filed three unsecured claims: 
Claim 6-1 in the amount of $823.51; Claim 7-1 in the amount of $729.73; and Claim 8-1 
in the amount of $502.59 (collectively the "Claims"). 
 
On January 17, 2020, the Debtor filed objections to the Claims. In each objection, the 
Debtor asserts that because the Creditor failed to file proofs of claims while the case was 
in Chapter 7, the Debtor's obligations to the Creditor were eliminated by the December 4, 



2017 discharge order. The Creditor filed responses disputing Debtor's assertions and after 
the submission of briefs, the matter was taken under advisement. 
 
After the debtor received his chapter 7 discharge, the trustee discovered an annuity that 
might be an asset. Rather than turn over the asset, the debtor converted his case to chapter 
13. 
 
The court served a notice of the chapter 13 bar date. A creditor who had not filed a claim 
in chapter 7 did file a claim for about $1,300 in the chapter 13 case. The debtor objected 
to allowance of the claim, contending that the debt had been discharged in chapter 7. 
 
Judge Grandy, in writing her opinion, admitted that the Bankruptcy Code “offers little 
guidance as to what happens if the debtor seeks to convert their case after receiving a 
Chapter 7 discharge.” 
 
The opinion quoted Section 524(a)(2) which provides that a discharge “operates as an 
injunction against . . . any act, to collect . . . any such debt as a personal liability of the 
debtor.” In other words, she said that a “discharge eliminates a debtor’s personal liability 
for a debt, [but] it does not extinguish the liability of the bankruptcy estate.” 
In the opinion, Judge Grandy acknowledged “there is a line of cases which have held or 
at least assumed that upon conversion after a discharge, any dischargeable debts 
scheduled in the Chapter 7 case are effectively eliminated and not entitled to distributions 
under the Chapter 13 plan.” 
 
Judge Grandy summarized the analysis like this: The bankruptcy estate was formed on 
the filing of the chapter 7 petition. Claims in existence became claims against the estate. 
On conversion, the filing date remained the same. So, prepetition claims in chapter 7 
became claims in the chapter 13 case. Creditors with valid claims who filed timely claims 
in the chapter 13 case are entitled to receive distributions “despite the existence of the 
Chapter 7 discharge.” Judge Grandy gave several examples for how the debtor’s theory 
would break down in practical application. For example, no debts would remain for 
payment in chapter 13. Or, she pointed out in the opinion, “An unscrupulous debtor could 
conceal assets in the Chapter 7 in order to avoid liquidation and then convert to Chapter 
13 in order to retain the asset to the detriment of creditors.” 
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   Neutral
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Hutsell v. Navient (In re Hutsell)

United States Bankruptcy Court for the Northern District of Ohio, Eastern Division

August 19, 2020, Decided

CHAPTER 7, CASE NO. 18-61474, ADV. NO. 18-06038

Reporter
2020 Bankr. LEXIS 2204 *

IN RE: JEANA RENEE HUTSELL, Debtor.JEANA RENEE 
HUTSELL, Plaintiff, v. NAVIENT, et al. Defendants.

Prior History: Hutsell v. Navient (In re Hutsell), 2020 Bankr. 
LEXIS 618 (Bankr. N.D. Ohio, Mar. 9, 2020)

Core Terms

ostomy, repay, corroborating, prong, bag, repayment, 
hardship, diagnosed, disease, cancer, default, thyroid, rent

Case Summary

Overview
HOLDINGS: [1]-Discharge of debtor's student loan debt was 
warranted because debtor, who was diagnosed with Crohn's 
disease and thyroid cancer and who relied on the generosity of 
her parents to maintain a civilized existence, could not 
maintain a minimal standard of living if forced to repay her 
student loans; [2]-Debtor's state of affairs was likely to persist 
for a significant portion of the repayment period of the student 
loans because her long medical history and limitations on her 
ability to work consistently were indicative of a certainty of 
hopelessness; [3]-Debtor had acted in good faith, and it could 
not be said that she willfully contrived a hardship in order to 
discharge her student loans.

Outcome

Debtor's motion granted.

LexisNexis® Headnotes

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN1[ ]  Exceptions to Discharge, Student Loans

11 U.S.C.S. § 523(a)(8) is self-executing, which means that 
unless the debtor affirmatively secures a hardship 
determination, the discharge order will not include a student 
loan debt.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Automatic 
Discharge & Determinations

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN2[ ]  Exceptions to Discharge, Automatic Discharge 
& Determinations

A debtor can bring a 11 U.S.C.S. § 523(a)(8) dischargeability 
action at any time. Fed. R. Bankr. P. 4007(b).

Bankruptcy Law > Procedural Matters > Adversary 
Proceedings > Judgments

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60MP-N631-FJDY-X42Y-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YCY-9YP1-F30T-B2SM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5YCY-9YP1-F30T-B2SM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60MP-N631-FJDY-X42Y-00000-00&context=&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8NP2-8T6X-74P3-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60MP-N631-FJDY-X42Y-00000-00&context=&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8NP2-8T6X-74P3-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GYC-1V01-FG36-1315-00000-00&context=
https://advance.lexis.com/api/shepards?id=urn:contentItem:60MR-VTV3-CGX8-13X7-00000-00&category=initial&context=
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Civil Procedure > ... > Summary Judgment > Entitlement 
as Matter of Law > Appropriateness

Civil Procedure > Judgments > Summary 
Judgment > Entitlement as Matter of Law

Civil Procedure > Judgments > Summary 
Judgment > Burdens of Proof

Civil Procedure > ... > Summary Judgment > Burdens of 
Proof > Nonmovant Persuasion & Proof

HN3[ ]  Adversary Proceedings, Judgments

Fed. R. Civ. P. 56, made applicable to adversary proceedings 
by Fed. R. Bankr. P. 7056, provides that the court shall grant 
summary judgment if the movant shows that there is no 
genuine dispute as to any material fact and the movant is 
entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). 
If the moving party meets its initial burden, the burden shifts 
to the non-moving party to establish the existence of a fact 
requiring trial. A fact is material only if its resolution will 
affect the outcome of the proceeding. When deciding a 
motion for summary judgment, the court must view the 
evidence and draw all reasonable inferences in favor of the 
non-moving party.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

Evidence > Burdens of Proof > Allocation

Evidence > Burdens of Proof > Preponderance of 
Evidence

HN4[ ]  Exceptions to Discharge, Student Loans

Student loan debt is generally non-dischargeable in 
bankruptcy unless excepting such debt from discharge would 
impose an undue hardship on the debtor and the debtor's 
dependents. 11 U.S.C.S. § 523(a)(8). In order to meet the 
undue hardship standard in § 523(a)(8), a debtor must satisfy 
the Brunner test. To satisfy the Brunner test, a debtor must 
prove: (1) that the debtor cannot maintain, based on current 
income and expenses, a minimal standard of living for herself 
and her dependents if forced to repay the loans; (2) that 
additional circumstances exist indicating that this state of 
affairs is likely to persist for a significant portion of the 
repayment period of the student loans; and (3) that the debtor 
has made good faith efforts to repay the loans. The debtor 
bears the burden of establishing each of these three elements 

by a preponderance of the evidence.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN5[ ]  Exceptions to Discharge, Student Loans

The first element of the Brunner test contemplates that a 
debtor is entitled to maintain a minimal standard of living, 
which includes basics such as food, clothing, shelter, medical 
care and transportation for himself and any dependents, 
before he is required to repay student loan debts. Thus, the 
court should examine the debtor's income and expenses and 
evaluate what expenses are required to maintain a basic 
standard of living. After providing for necessary expenses, the 
court is to determine whether the debtor has income leftover 
with which to pay his student loan debts.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN6[ ]  Exceptions to Discharge, Student Loans

A student loan debtor's receipt of noncompulsory charity from 
a third party should generally be excluded when determining 
whether a debtor meets the first Brunner prong.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN7[ ]  Exceptions to Discharge, Student Loans

Debtors need not live in abject poverty before a student loan 
discharge is forthcoming.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN8[ ]  Exceptions to Discharge, Student Loans

Regarding the second element of the Brunner test, the U.S. 
Court of Appeals for the Sixth Circuit has held that: Such 
circumstances must be indicative of a certainty of 
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hopelessness, not merely a present inability to fulfill financial 
commitment. They may include illness, disability, a lack of 
usable job skills, or the existence of a large number of 
dependents. And, most importantly, they must be beyond the 
debtor's control, not borne of free choice. Choosing a low-
paying job cannot merit undue hardship relief. The debtor 
must also precisely identify her problems and explain how her 
condition would impair her ability to work in the future.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN9[ ]  Exceptions to Discharge, Student Loans

Medical bills, letters from treating physicians, and other 
indicia of medical treatment aside from medical records or 
expert medical testimony may corroborate a student loan 
debtor's claim of undue hardship based on the debtor's health.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN10[ ]  Exceptions to Discharge, Student Loans

Good faith is essentially an inquiry into whether the debtor 
has consciously or irresponsibly disregarded his or her 
repayment obligation—or, instead, whether there is some 
justification for the debtor's default and ongoing inability to 
repay the student loan. Courts consider a number of factors to 
determine good faith, including the debtor's repayment history 
and her efforts to obtain employment, maximize income, 
minimize expenses, and participate in alternative repayment 
programs, though no single factor is dispositive. Inherent in 
any good-faith analysis under the third prong of the Brunner 
test is whether and the extent to which the debtor actually 
made any voluntary payments on the obligation. Moreover, an 
inquiry into a debtor's good faith should focus on questions 
surrounding the legitimacy of the basis for seeking a 
discharge. For instance, a debtor who willfully contrives a 
hardship in order to discharge student loans should be deemed 
to be acting in bad faith.

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

Education Law > Administration & Operation > Student 

Financial Aid > Debt Collection

HN11[ ]  Exceptions to Discharge, Student Loans

The U.S. Department of Education regulations provide that 
under an income-contingent repayment plan, a debtor is 
obliged to make some payment once the debtor's income 
exceeds the federal poverty level. However, the federal 
poverty level is below a "minimal" standard of living. 
Therefore, the repayment program is based on a standard 
different from that found in 11 U.S.C.S. § 523(a)(8) and 
cannot be determinative. Courts must also be careful not to 
treat the enactment of the statute authorizing the U.S. 
Department of Education to accept an income-contingent 
repayment plan as an implied repeal of § 523(a)(8).

Bankruptcy Law > Discharge & 
Dischargeability > Exceptions to Discharge > Student 
Loans

HN12[ ]  Exceptions to Discharge, Student Loans

The main reason Congress enacted 11 U.S.C.S. § 523(a)(8) 
was to prevent debtors from taking on large amounts of 
student loan debt, reaping the economic benefits of their 
loans, and then immediately seeking to discharge the debt in 
bankruptcy.

Counsel:  [*1] For Jeana Renee Hutsell, Plaintiff (18-06038-
rk): Edwin H. Breyfogle, LEAD ATTORNEY, Massillon, 
OH.

Allied Interstate, Defendant (18-06038-rk), Pro se.

Financial Asset Management System, Defendant (18-06038-
rk), Pro se.

Great Lakes Higher Education, Defendant (18-06038-rk), Pro 
se.

Pioneer Credit Recovery Inc., Defendant (18-06038-rk), Pro 
se.

USA Funds c/o Sallie Mae, Defendant (18-06038-rk), Pro se.
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USA Funds, Defendant (18-06038-rk), Pro se.

For United States Attorney, Defendant (18-06038-rk): Suzana 
Krstevski Koch, United States Attorney's Office, NDOH, 
Cleveland, OH.

Attorney General of the United States, Defendant (18-06038-
rk), Pro se.

United States of America, Defendant (18-06038-rk), Pro se.

United States of America, Defendant (18-06038-rk), Pro se.

Account Control Technology Inc., Defendant (18-06038-rk), 
Pro se.

For Educational Credit Management Corporation, Intervenor-
Defendant (18-06038-rk): Neil Schor, Harrington, Hoppe & 
Mitchell Ltd., Youngstown, OH.

For Jeana Renee Hutsell, Debtor (18-61474-rk): Edwin H. 
Breyfogle, Massillon, OH.

Judges: Russ Kendig, United States Bankruptcy Judge.

Opinion by: Russ Kendig

Opinion

MEMORANDUM OF OPINION

I. INTRODUCTION

The primary issue in this student loan dischargeability 
action [*2]  centers on whether, and to what extent, courts 
should consider money received by a debtor as charity for 
purposes of Brunner v. N.Y. State Higher Educ. Servs. Corp. 
(In re Brunner), 831 F.2d 395 (2d Cir. 1987). This court 
previously denied Defendant Education Credit Management 

Corporation's ("ECMC") motion for summary judgment, 
holding that a debtor's receipt of noncompulsory charity from 
a third party should generally be excluded when determining 
whether the debtor meets the first prong of the Brunner test. 
Hutsell v. Navient, No. 18-06038, 2020 Bankr. LEXIS 618, 
2020 WL 1213600, at *6, 7 (Bankr. N.D. Ohio March 9, 
2020). Now, Plaintiff has filed her own motion for summary 
judgment (the "Motion"), which ECMC opposes. For the 
reasons explained below, the court grants the Motion.

II. JURISDICTION

The court has subject matter jurisdiction of this case under 28 
U.S.C. § 1334 and the general order of reference issued by the 
U.S. District Court for the Northern District of Ohio. General 
Order 2012-7. This matter is a core proceeding and the court 
has authority to enter final orders. 28 U.S.C. § 157(b)(2)(I). 
Pursuant to 28 U.S.C. §§ 1408 and 1409, venue in this court is 
proper.1

III. BACKGROUND

1. Factual Background2

Plaintiff is 47 years old, single, and has no dependents. (Pl.'s 
Resp. to Def.'s Interrogs. Nos. 3, 8, ECF 32-1.) She lives 
alone in an apartment and her parents pay her rent. (Id. at 3, 5, 
8, 17.) She owns no real property or investments, nor does she 
own a vehicle. [*3]  (Id. at 10, 11, 18.) She drives a 2016 Kia 
Soul, which her parents let her use. (Id. at 18, 20.) The highest 
level of education she obtained was a high school diploma. 
(Id. at 1.)

Plaintiff has an extensive history of medical issues. In 1990, 
Plaintiff was diagnosed with Crohn's disease. (Id. at 21.) She 
had 3 surgeries within 2 years and now she has a permanent 
ileostomy. (Id.) Due to her condition, she must use an ostomy 
bag, which requires "constant upkeep in terms of cleanliness, 
capacity, and to keep it free from infection." (Id.) Changing 
her ostomy bag is an "hour long process of showering, 
sanitizing, and reapplying [her] glue, stoma wafer and then 

1 Hereinafter, unless otherwise indicated, any reference to a section 
("§" or "section") refers to a section in Title 11 of the United States 
Code (the "Bankruptcy Code").

2 Plaintiff states that the information in the affidavit and exhibits 
(Exhibits A-E) she submitted in response to ECMC's motion for 
summary judgment remain accurate and are incorporated herein. 
(Pl.'s Aff. 4, ECF 61.)
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new bag plus of course a complete change of clothes." (Id.)

Occasionally, Plaintiff will suffer infections around her 
stoma, which prevent her from wearing her ostomy bag and 
leaving her home. (Id.) She never knows when her bag might 
break or come loose, but it can happen at any time. (Id.) Her 
"ostomy also has closed up dozens of times causing bowel 
obstructions of which [she has] no warning or control." (Id.)

Over the years, Plaintiff has experienced difficulties with 
employers who have found her "undependable" because she 
must promptly attend to her medical emergencies. (Id. [*4] ) 
It has been challenging for Plaintiff to consistently hold a job 
and she has had to miss time from work due to illnesses. (Id. 
at 21, 24; Pl's. Aff. 8, ECF 33; Ex. B to Pl.'s Resp. ECF 35.)

In 2007, Plaintiff took out a loan to obtain a certification in 
Chemical Dependency online at Rio Salado. (Pl.'s Aff. 1, ECF 
33.) It was a 2-year program, but Plaintiff withdrew because 
of her health. (Id. at 2.) Also, the program and certification 
were, in Plaintiff's words, "useless and wouldn't have 
provided an income that allowed [her] to ever pay the loan 
back." (Pl.'s Resp. to Def.'s Interrogs. No. 24, ECF 32-1.)

As of February 20, 2020, the total balance of Plaintiff's 
student loan debt to ECMC is $29,892.38 at a fixed interest 
rate of 6.8%. (ECMC Supp. Br. 6, ECF 52.) ECMC contends 
that, over a 20-year period, Plaintiff's payments would be 
approximately $228/mo. (Id.) ECMC also claims that Plaintiff 
may be eligible for an income-driven repayment ("IDR") plan 
calling for $0.00/mo if the default status of her loans is 
resolved. (Id.) Aside from her student loans, Plaintiff has no 
other outstanding debts. (Pl.'s Resp. to Def.'s Interrogs. No. 
19, ECF 32-1.)

In 2008, Plaintiff was diagnosed with thyroid cancer. (Id. at 
23 [*5] .) That same year, her husband left her. (Id.) In May 
of 2008, Plaintiff's student loans went into default "[d]ue to 
the health complications [and] personal tragedies [she] had at 
the time." (Id.) Plaintiff's cancer returned in 2009 and 2012. 
(Id. at 21, 24; Pl's Aff. 3, ECF 33; Ex. A to Pl.'s Resp., ECF 
34; Exs. D1-D10 to Pl's Resp., ECF 37-46.)

Plaintiff claims that she has been unable to pay her student 
loans ever since she withdrew from school due to a lack of 
income. (Pl.'s Aff. 6, ECF 33; Ex. A to Pl.'s Resp., ECF 34.) 
She also claims that she had difficulties finding out where she 
was supposed to send payments. (Pl.'s Aff. 7, ECF 33; Ex. A 
to Pl.'s Resp., ECF 34.) From October 2017 to February 2018, 
she made efforts to determine where she was supposed to 
send payments but was unable to determine who had her 
loans. (Id.) At one time, one of Plaintiff's family members had 
offered to pay her loans in a lump sum if Plaintiff could find 
out how much she owed, but Plaintiff was unable to even 

determine who her lender was, let alone how much she owed. 
(Id.)

Plaintiff currently works at Discount Drug Mart, where she 
has worked for a little over a year. (Pl.'s Resp. to Def.'s 
Interrogs. No. 24, ECF 32-1.) She works roughly 37-38.5 
hours per week and is unable to work more hours due to her 
health. (Id.) She makes $12.00 per hour gross and $8.48 per 
hour net. (Id. at 4.) Her net monthly income is 
$2,562.83, [*6]  which includes wages of $1,366.33/mo and 
$1,196.50/mo in support from her parents. (Id. at 6.) Plaintiff 
has health care through her employer. (Id. at 7.) On March 16, 
2020, Plaintiff took a leave of absence from work because she 
is immunocompromised and thus at a higher risk of 
contracting the COVID-19 virus.3 (Pl.'s Aff. 1, ECF 61, citing 
Ex. F. to Pl's. Mot.) However, Plaintiff returned to work on 
May 26, 2020 at the same pay scale as before. (Pl.'s Aff. 2, 
ECF 61.)

Plaintiff's average monthly expenses are as follows:

Go to table1

(Pl.'s Resp. to Def.'s Interrogs. Nos. 5, 17, ECF 32-1.)4 
Plaintiff's parents pay for her rent, ostomy supplies, and auto 
insurance. (Id.) Plaintiff states that the support from her 
parents is a gift which could end at any time. (Pl.'s. Aff. 5, 
ECF 33.)

2. Procedural Background

Plaintiff filed a petition for relief under chapter 7 of the 
Bankruptcy Code on July 20, [*7]  2018 and received a 
discharge on February 1, 2019.5 She filed this adversary 

3 "The COVID-19 virus is highly infectious and can be transmitted 
easily from person to person. COVID-19 fatality rates increase with 
age and underlying health conditions such as cardiovascular disease, 
respiratory disease, diabetes, and immune compromise." Wilson v. 
Williams, 961 F.3d 829, 833 (6th Cir. 2020).

4 In her answer to interrogatory number 5, Plaintiff states that her 
auto insurance expense is $181.00 and her cell phone expense is 
$20.00. However, Plaintiff lists these expenses as $181.50 and 
$25.00 respectively in her answer to interrogatory number 17. It is 
not clear why these two expense amounts are slightly different.

5 HN1[ ] Section 523(a)(8) is "self-executing," which means that 
"[u]nless the debtor affirmatively secures a hardship determination, 
the discharge order will not include a student loan debt." Tenn. 
Student Assistance Corp. v. Hood, 541 U.S. 440, 450, 124 S. Ct. 
1905, 158 L. Ed. 2d 764 (2004) (quotation marks and citations 
omitted).
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proceeding on December 26, 2018.6 On February 13, 2019, 
ECMC filed a motion to intervene, which the court granted. In 
the motion, ECMC stated that the loans owed by Plaintiff 
consist of, among other things, a consolidated FFEL Program 
loan guaranteed by Ascendium Education Solutions, 
Inc./Great Lakes Higher Education Corporation, which was 
recently transferred to ECMC. On March 5, 2019, ECMC 
answered Plaintiff's complaint, admitting that it is the holder 
of four of Plaintiff's student loans.

ECMC previously filed a motion for summary judgment on 
December 30, 2019, which the court denied on March 9, 
2020. Hutsell, 2020 Bankr. LEXIS 618, 2020 WL 1213600, at 
*6, 7. The court held that the support Plaintiff receives from 
her parents should be excluded for purposes of the first prong 
of the Brunner test. Id. The court also found that genuine 
issues of fact precluded summary judgment. Id. Plaintiff filed 
the instant Motion on May 29, 2020, and ECMC responded 
(the "Response") on June 12, 2020.

IV. STANDARD OF REVIEW

HN3[ ] Rule 56 of the Federal Rules of Civil Procedure, 
made applicable to adversary proceedings by Rule 7056 of the 
Federal Rules of Bankruptcy Procedure, provides that the 
court "shall grant summary judgment if the movant shows that 
there is no genuine dispute as to [*8]  any material fact and 
the movant is entitled to judgment as a matter of law." Fed. R. 
Civ. P. 56(a). If the moving party meets its initial burden, the 
burden shifts to the non-moving party to establish the 
existence of a fact requiring trial. Matsushita Elec. Indus. Co., 
Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S. Ct. 
1348, 89 L. Ed. 2d 538 (1986). A fact is "material" only if its 
resolution will affect the outcome of the proceeding. 
Anderson v. Liberty Lobby Inc., 477 U.S. 242, 248, 106 S. Ct. 
2505, 91 L. Ed. 2d 202 (1986). When deciding a motion for 
summary judgment, the court must view the evidence and 
draw all reasonable inferences in favor of the non-moving 
party. Matsushita, 475 U.S. at 587.

V. DISCUSSION

HN4[ ] Student loan debt is generally non-dischargeable in 
bankruptcy "unless excepting such debt from discharge . . . 
would impose an undue hardship on the debtor and the 

6 HN2[ ] A debtor can bring a § 523(a)(8) dischargeability action 
at any time. Fed. R. Bankr. P. 4007(b).

debtor's dependents . . . ." § 523(a)(8).7 In order to meet the 
"undue hardship" standard in § 523(a)(8), a debtor must 
satisfy the Brunner test. To satisfy the Brunner test, a debtor 
must prove:

(1) that the debtor cannot maintain, based on current 
income and expenses, a 'minimal' standard of living for 
herself and her dependents if forced to repay the loans; 
(2) that additional circumstances exist indicating that this 
state of affairs is likely to persist for a significant portion 
of the repayment period of the student loans; and (3) that 
the debtor has made good faith efforts [*9]  to repay the 
loans.

Oyler v. Educ. Credit Mgmt. Corp. (In re Oyler), 397 F.3d 
382, 385 (6th Cir. 2005) (quoting Brunner, 831 F.2d at 396).8 

7 Section 523(a)(8) was enacted as part of the Bankruptcy Reform 
Act of 1978. Bene v. Educ. Credit Mgmt. Corp. (In re Bene), 474 
B.R. 56, 71, n. 15 (Bankr. W.D.N.Y. 2012). As originally enacted, § 
523(a)(8) provided that government student loans were not 
dischargeable in bankruptcy unless: "(1) the loan first became due 
five years before the bankruptcy filing (excluding deferment period) 
or (2) excepting the debt from discharge would impose an undue 
hardship." Id. In 1990, Congress amended the statute by making 
certain educational benefits and obligations non-dischargeable and 
extending the five-year period to seven years. Id. In 1998, the statute 
was amended again to eliminate the seven-year period, thereby 
excepting all government student loans from discharge unless there 
was an "undue hardship." Id. Finally, in 2005 Congress amended the 
statute to include "any other educational loan that is a qualified 
educational loan as defined in [the Internal Revenue Code]." Id.

8 Most circuits have adopted some form of the Brunner test. See 
Daniel A. Austin, The Indentured Generation: Bankruptcy and 
Student Loan Debt, 53 SANTA CLARA L. REV. 329, 373-74 (2013). 
However, the Brunner test and its application have been heavily 
criticized. See, e.g., Rosenberg v. N.Y. State Higher Educ. Servs. 
Corp. (In re Rosenberg), 610 B.R. 454, 458-59 (Bankr. S.D.N.Y. 
2020) (explaining that "[t]he harsh results that often are associated 
with Brunner are actually the result of cases interpreting Brunner. 
Over the past 32 years, many cases have pinned on Brunner punitive 
standards that are not contained therein."); see also Bruce Grohsgal, 
Must Bankruptcy Courts Apply the Punitive Gloss of Brunner for the 
Discharge of a Student Loan?, 39-5 AM. BANKR. INST. J. 14, 61 (May 
2020) (noting that several courts have held that "neither Brunner nor 
the Bankruptcy Code require a debtor to prove nearly perpetual 
projected poverty to obtain a fresh start from the burden of student 
loan debt."); Michael J. Fletcher & J. Jackson Waste, Student Loan 
Discharge Decisions Poke Holes in the Brunner Test, 33-2 AM. 
BANKR. INST. J. 42 (Feb. 2014) ("While the Bankruptcy Code allows 
discharge of student loans upon a showing of 'undue hardship,' 
judicial interpretation of that term has set the bar exceptionally high . 
. . changes to the Bankruptcy Code and a new reality of student 
borrowing have given rise to a recent groundswell of cases that 
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The debtor bears the burden of establishing each of these 
three elements by a preponderance of the evidence. Barrett v 
Educ. Credit Mgmt. Corp. (In re Barrett), 487 F.3d 353, 358-
59 (6th Cir. 2007).

1. Plaintiff Cannot Maintain, Based on Current Income 
and Expenses, a Minimal Standard of Living if Forced to 
Repay Her Student Loans

HN5[ ] The first element of the Brunner test "contemplates 
that a debtor is entitled to maintain a minimal standard of 
living, which includes basics such as food, clothing, shelter, 
medical care and transportation for himself and any 
dependents, before he is required to repay student loan debts." 
Murrell v. Edsouth (In re Murrell), 605 B.R. 464, 469 (Bankr. 
N.D. Ohio 2019) (citations omitted). Thus, the court should 
examine the debtor's income and expenses and evaluate what 
expenses are required to maintain a basic standard of living. 
Id. at 469 (citation omitted); see, e.g., Ivory v. U.S. (In re 
Ivory), 269 B.R. 890, 899 (Bankr. N.D. Ala. 2001) (roughly 
defining the elements of what is needed for a "minimal 
standard of living" in modern society). [*10]  "After 
providing for necessary expenses, the court is to determine 
whether the debtor has income leftover with which to pay his 
student loan debts." Murrell, 605 B.R. at 469-70 (citation 
omitted).

Here, Plaintiff receives $2,562.83/mo, but almost half of this 
($1,196.50/mo) comes in the form of support from her 
parents. (Pl.'s Resp. to Def.'s Interrogs. Nos. 5, 17, ECF 32-1.) 
Plaintiff's parents voluntarily pay for her rent, ostomy 
supplies and auto insurance because of her medical issues and 
low income. (Id.) HN6[ ] For the reasons this court has 
already explained, a debtor's receipt of noncompulsory charity 
from a third party should generally be excluded when 
determining whether a debtor meets the first Brunner prong. 
Hutsell, 2020 Bankr. LEXIS 618, 2020 WL 1213600, at *6.9 

question Brunner's continued use."). This court is obligated to apply 
Bruner because it is the current standard in the Sixth Circuit. See 
Chenault v. Great Lakes Higher Educ. Corp. (In re Chenault), 586 
B.R. 414, 421 (B.A.P. 6th Cir. 2018) ("Even assuming the time has 
come to revisit Brunner, unless and until the Sixth Circuit Court of 
Appeals does so, the bankruptcy courts in this circuit, as well as this 
Panel, are obligated to apply it.").

9 Of course, this general rule should not be applied in every case. For 
example, it would be inequitable (and antithetical to the purposes of 
the undue hardship standard in § 523(a)(8)) to apply this rule to a 
debtor who is able, but not willing, to independently maintain a 
minimal standard of living and repay his loans but instead chooses to 
take advantage of the good nature and generosity of others. See 4 
COLLIER ON BANKRUPTCY ¶ 523.14[3] (Richard Levin & Henry J. 

Thus, after excluding the support from her parents, Plaintiff's 
monthly wage income from Discount Drug Mart is only 
$1,366.33. Plaintiff earns $12.00 per hour gross, which is 
higher than Ohio's current minimum wage of $8.70 per hour. 
(Pl.'s Resp. to Def.'s Interrogs. No. 4, ECF 32-1.) Plaintiff's 
annualized gross income of approximately $24,960 (or 
$16,395.96 net) is less than half the median household income 
in Ohio, which is $51,297.10 Plaintiff's income exceeds the 
2020 federal poverty level for a [*11]  household her size, 
which is $12,760.11 HN7[ ] However, as the Sixth Circuit 
has explained, debtors "need not live in abject poverty before 
a discharge is forthcoming." Tenn. Student Assistance Corp., 
v. Hornsby (In re Hornsby), 144 F.3d 433, 438 (6th Cir. 
1998) (citing Rice v. U.S. (In re Rice), 78 F.3d 1144, 1151 
(6th Cir. 1996)).

Even when viewing the evidence in favor of ECMC, 
Plaintiff's income is plainly not enough to cover her rent, 
ostomy supplies, and auto insurance—essentials for a 
"minimal standard of living"—let alone repay her student 
loans. Indeed, ECMC previously conceded that Plaintiff could 
be eligible for an IDR plan calling for "payments" of 
$0.00/mo. (ECMC Supp. Br. 6, ECF 52.) If this is true, it 
supports the notion that Plaintiff cannot afford to maintain a 
minimal standard of living and repay her student loans under 
the original note terms. See, e.g., Trejo v. Navient (In re 
Trejo), No. 17-4052, 2020 Bankr. LEXIS 1030, at *24 (Bankr. 
N.D. Tex. April 15, 2020) (debtor's inability to maintain a 
minimal standard of living was supported by the fact that 
debtor obtained government assistance and was eligible for an 
IDR plan calling for payments of $0.00/mo). Thus, the court 
finds that Plaintiff cannot maintain a minimal standard of 
living if forced to repay her student loans.

In its Response, ECMC does not challenge the reasonableness 
or necessity of Plaintiff's expenses.12 Instead, ECMC argues 
that there is no logical reason why Plaintiff [*12]  should get 
summary judgment now because (1) in the previous opinion 
this court said that genuine factual issues existed with respect 
to each of the three Brunner prongs, (2) Plaintiff has not 
presented any new facts in her Motion, and (3) the summary 

Sommer eds., 16th ed.) ("At bottom, the Bankruptcy Code requires 
bankruptcy courts to decide how much personal sacrifice society 
expects from individuals who accepted the benefits of guaranteed 
student loans but who have not obtained the financial rewards they 
had hoped to receive as a result of their educational expenditures.").

10 https://www.justice.gov/ust/eo/bapcpa/20200501/bci_data/median
_income_table.htm.

11 https://aspe.hhs.gov/poverty-guidelines.

12 Nor did ECMC do so in its previous motion for summary 
judgment.
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judgment standard requires the court to construe the facts in 
ECMC's favor. The court disagrees.

From the perspective of ECMC's previous motion for 
summary judgment, there were factual issues before the court. 
Now, however, once the noncompulsory charity from 
Plaintiff's parents is excluded, that is no longer the case. 
ECMC did not previously seek a decision excluding the 
charity. More importantly, Plaintiff did not previously file her 
own motion for summary judgment. Thus, the court did not 
take the rare step of making Plaintiff's motion for her pursuant 
to Rule 56(f). See Fed. R. Civ. P. 56(f)(1) (providing that the 
court may grant summary judgment to nonmovant after giving 
notice and reasonable time to respond); see also Celotex Corp. 
v. Catrett, 477 U.S. 317, 326, 106 S. Ct. 2548, 91 L. Ed. 2d 
265 (1986) (noting that trial courts have the power to issue 
summary judgment to the nonmovant sua sponte if the losing 
party has proper notice).

2. Additional Circumstances Exist Indicating that 
Plaintiff's State of Affairs is Likely to Persist for a 
Significant [*13]  Portion of the Repayment Period of the 
Student Loans

HN8[ ] Regarding the second element, the Sixth Circuit has 
held that:

Such circumstances must be indicative of a certainty of 
hopelessness,13 not merely a present inability to fulfill 
financial commitment. They may include illness, 
disability, a lack of usable job skills, or the existence of a 
large number of dependents. And, most importantly, they 
must be beyond the debtor's control, not borne of free 
choice. Choosing a low-paying job cannot merit undue 
hardship relief.

Oyler, 397 F.3d at 386 (citations and quotation marks 

13 The "certainty of hopelessness" language has been specifically 
criticized as going beyond the language of § 523(a)(8) and the 
Brunner opinion. See, e.g., Krieger v. Educ. Credit Mgmt. Corp., 713 
F.3d 882, 885 (7th Cir. 2013) (noting that the "certainty of 
hopelessness" language "sounds more restrictive than the statutory 
'undue hardship[]'"); see also Educ. Credit Mgmt. Corp. v. Polleys, 
356 F.3d 1302, 1310 (10th Cir. 2004) (largely adopting the Brunner 
test but explaining that when "applying [the second] prong, courts 
need not require a 'certainty of hopelessness.' Instead, a realistic look 
must be made into debtor's circumstances and the debtor's ability to 
provide for adequate shelter, nutrition, health care, and the like."); 
Rosenberg, 610 B.R. at 458-59 (citing cases for the proposition that 
the punitive nature of the Brunner test, including "the certainty of 
hopelessness" standard, is largely a result of cases interpreting 
Brunner rather than the decision itself).

omitted). The debtor must also "precisely identify her 
problems and explain how her condition would impair her 
ability to work in the future." Tirch v. Penn. Higher Educ. 
Assistance Agency (In re Tirch), 409 F.3d 677, 681 (6th Cir. 
2005) (citations omitted).

Plaintiff analogizes her situation to the debtor's case in Barrett 
v Educ. Credit Mgmt. Corp. (In re Barrett), 487 F.3d 353, 
358-59 (6th Cir. 2007). In Barrett, a chapter 7 debtor was 
seeking to discharge approximately $94,751 in student loan 
debt. 487 F.3d at 356. The debtor suffered from Hodgkin's 
disease and avascular necrosis, both of which limited his 
physical capabilities and required him to undergo numerous 
surgeries. Id. at 357. Because of his poor health, the debtor 
had difficulties obtaining steady employment. Id. After a trial 
where the [*14]  debtor was the sole witness, the bankruptcy 
court granted the debtor's request to discharge his student 
loans and the Sixth Circuit Bankruptcy Appellate Panel 
affirmed. Id. at 358.

On appeal to the U.S. Court of Appeals for the Sixth Circuit, 
the creditor primarily challenged the bankruptcy court's 
determination that the debtor satisfied the second and third 
Brunner prongs. Barrett, 487 F.3d at 360. Regarding the 
second Brunner prong, the creditor argued that the debtor was 
required to submit corroborating medical expert evidence 
before obtaining a discharge. Id. However, the court rejected 
this argument, explaining that:

a requirement of corroborating evidence when Plaintiff is 
unable to afford expert testimony or documentation 
imposes an unnecessary and undue burden on Plaintiff in 
establishing his burden of proof, if corroborating 
evidence is understood to be limited to expert medical 
testimony . . . In any event, we note that other forms of 
corroborating evidence may suffice -- and, in this case, 
do suffice -- to corroborate a debtor's claim of undue 
hardship based on illness. HN9[ ] Medical bills, letters 
from treating physicians, and other indicia of medical 
treatment aside from medical records or expert medical 
testimony [*15]  may corroborate a debtor's claim of 
undue hardship based on the debtor's health.

Id. at 360, 361 (quotation marks omitted). The court held that 
there was sufficient evidence in the record to support the 
bankruptcy court's finding that the debtor met the second 
Brunner prong because (1) even though the debtor was not 
permitted to testify regarding his prognosis and the causes of 
his conditions, the debtor was permitted to competently testify 
as to his diagnosis of avascular necrosis and the effects his 
health had on his life and ability to work, (2) the debtor 
offered a letter from his treating physician corroborating his 
diagnosis of Hodgkin's and his treatments, and (3) the debtor's 
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tax returns corroborated his testimony regarding the 
limitations his health imposed on his ability to earn an 
income. Id. at 360-63.

Here, like the debtor in Barrett, Plaintiff has a long history of 
medical issues. Plaintiff was diagnosed with Crohn's disease 
in 1990. (Pl.'s Resp. to Def.'s Interrogs. No. 21, ECF 32-1.) 
Plaintiff had 3 surgeries within a 2-year period and now she 
has a permanent ileostomy. (Id.) Because of her condition, 
Plaintiff must use an ostomy bag, which requires constant 
cleaning to prevent infections. (Id. [*16] ) Cleaning the 
ostomy bag is a time-consuming process, and the bag can 
break or come loose at any time without warning. (Id.) To 
make matters worse, Plaintiff was diagnosed with thyroid 
cancer in 2008. (Id. at 21, 23.) Plaintiff's cancer returned in 
2009 and 2012. (Id.) Plaintiff's diagnosis of Crohn's disease 
and thyroid cancer, and complications from same, are 
corroborated by a letter from her treating physician, Dr. 
Michael M. Van Ness, dated July 19, 2019. (Pl's Aff. 10, ECF 
33; Ex. D9 to Pl's Resp., ECF 45, at p. 7; see also Ex. A to 
Pl.'s Resp., ECF 34.) See Barrett, 487 F.3d at 362.

Plaintiff's medical issues, especially her struggles with 
Crohn's disease, have largely prevented her from improving 
her economic lot in life. Because of her illnesses, Plaintiff has 
had difficulties consistently holding down a job. (Pl.'s Resp. 
to Def.'s Interrogs. Nos. 21, 24, ECF 32-1; Pl's. Aff. 8, ECF 
33; Ex. B to Pl.'s Resp. ECF 35.). Employers have found 
Plaintiff unreliable because of her constant need to attend to 
medical emergencies. (Pl.'s Resp. to Def.'s Interrogs. No. 21, 
ECF 32-1.) For example, Plaintiff will occasionally suffer 
infections around her stoma, which prevent her from wearing 
her ostomy bag and leaving her home. (Id.) In addition, 
Plaintiff's ostomy has closed up dozens of times causing 
bowel obstructions. (Id.) Fortunately for Plaintiff, she has 
been able to work at Discount Drug Mart for over a year, 
working close to 40 hours per week. (Id. at 24.) But Plaintiff 
is physically unable to work any more hours than this. (Id.) 
As recently as March of this year, Plaintiff had to take a 
medical leave of absence from work because she [*17]  is 
immunocompromised and therefore at an increased risk of 
contracting COVID-19. (Pl.'s Aff. 1, 2, ECF 61, citing Ex. F. 
to Pl's. Mot.)

Plaintiff also submitted copies of Wage and Income 
Transcripts from the Internal Revenue Service from 2011 to 
2018, which demonstrate her low income over the years. (Pl.'s 
Aff. 9, ECF 33; Ex. C to Pl.'s Resp., ECF 36.) According to 
the transcripts, Plaintiff earned the following amounts in 
wages, tips, and other compensation: $19,615 in 2011, 
$14,568 in 2012, $7,579 in 2013, $4,289 in 2014, $4,640 in 
2015, $9,789 in 2016, $18,788 in 2017, and $13,966 in 2018. 
(Ex. C to Pl.'s Resp., ECF 36.) Plaintiff's uncontested tax 

documents corroborate her assertion that her health conditions 
have imposed limitations on her ability to earn more income. 
See Barrett, 487 F.3d at 362.

There is no indication that Plaintiff's circumstances are within 
her control or borne of free choice. ECMC correctly points 
out that Plaintiff withdrew from the online program at Rio 
Salado in part because she thought the program would not 
have helped her obtain a job that would allow her to repay her 
loans. (See Pl.'s Resp. to Def.'s Interrogs. No. 24, ECF 32-1.) 
Plaintiff should have conducted a cost-benefit [*18]  analysis 
of the program prior to enrolling. But Plaintiff also withdrew 
from the program because of her health, and Plaintiff did not 
choose to be diagnosed with Crohn's disease. (Pl.'s Aff. 1, 2, 
ECF 33.) Plaintiff has no higher education. Nor does Plaintiff 
have apparent job skills that would allow her to obtain a 
higher paying job. Cf. Oyler, 397 F.3d at 386 (debtor failed 
second Brunner prong because he had experience and 
education to qualify for higher-paying work yet voluntarily 
chose to work as a pastor of a small church). Plaintiff is 
physically unable to work more than 40 hours per week at a 
drug store (and even this is a challenge, as demonstrated 
above). As explained earlier, Plaintiff relies on the generosity 
of her parents to maintain a civilized existence.

Even when construing the facts in favor of ECMC, Plaintiff's 
long medical history and limitations on her ability to work 
consistently are indicative of a certainty of hopelessness. 
Furthermore, Plaintiff's circumstances are beyond her control. 
Therefore, Plaintiff satisfies the second Brunner prong.

3. Plaintiff Has Made Good Faith Efforts to Repay Her 
Student Loans14

HN10[ ] In this context, good faith "'is essentially an 
inquiry into whether the debtor [*19]  has consciously or 
irresponsibly disregarded his or her repayment obligation—
or, instead, whether there is some justification for the debtor's 
default and ongoing inability to repay the loan.'" Trudel v. 
U.S. Dep't of Educ. (In re Trudel), 514 B.R. 219, 228-29 
(B.A.P. 6th Cir. 2014) (quoting Crawley v. Educ. Credit 
Mgmt. Corp. (In re Crawley), 460 B.R. 421, 444 (Bankr. E.D. 
Pa. 2011)). "Courts consider a number of factors to determine 
good faith, including the debtor's repayment history and her 
efforts to obtain employment, maximize income, minimize 
expenses, and participate in alternative repayment programs, 
though no single factor is dispositive." Trudel, 514 B.R. at 
229 (citations omitted). "Inherent in any good-faith analysis 
under the third prong of the Brunner test is whether and the 

14 Some of the facts and discussion hereinafter may be relevant to the 
points raised above and vice versa.
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extent to which the debtor actually made any voluntary 
payments on the obligation." Trudel, 514 B.R. at 229 
(citations, quotation marks, and alteration omitted). Moreover, 
"an inquiry into a debtor's good faith should focus on 
questions surrounding the legitimacy of the basis for seeking 
a discharge. For instance, a debtor who willfully contrives a 
hardship in order to discharge student loans should be deemed 
to be acting in bad faith." Educ. Credit Mgmt. Corp. v. 
Polleys, 356 F.3d 1302, 1310 (10th Cir. 2004).

In the instant case, it is not clear whether Plaintiff has made 
any payments on her loans. (See ECMC Supp. Br. 6., ECF 
52.). For purposes of summary judgment, the court will 
assume that [*20]  she has not. It also appears that Plaintiff 
has made no attempts to participate in an alternative 
repayment program, such as an IDR plan.15 (Id.) Plaintiff 
argues that she never had the ability to repay her loans, citing 
her low income over the years. (See Pl.'s Aff. 9, ECF 33; Ex. 
C to Pl.'s Resp., ECF 36.) However, Plaintiff also contends 
that a family member had offered to repay her loans in a lump 
sum at one point, but Plaintiff was unable to determine how 
much she owed and where to send payments. (Pl.'s Aff. 7, 
ECF 33; Ex. A to Pl's. Resp., ECF 34.) Plaintiff's failure to 
make any payments and failure to participate in an alternative 
repayment program cut against a finding of good faith. But 
neither of these facts are dispositive, as explained further 
below.

Plaintiff has less than $30,000 in debt from student loans she 
took out roughly 13 years ago to participate in an online 
program that she did not finish in part because of her health. 
Compare Pierson v. Navient (In re Pierson), No. 17-3096, 
2018 Bankr. LEXIS 3106, at *27 (Bankr. N.D. Ohio Oct. 4, 
2018) (finding good faith for debtor who filed bankruptcy 
petition nearly 20 years after college and had approximately 
$15,053.06 in student loan debt), with Malone v. Higher 

15 HN11[ ] Regarding this fact, it is important to keep in mind that:

The U.S. Department of Education regulations provide that 
under an income-contingent repayment plan, a debtor is 
obliged to make some payment once the debtor's income 
exceeds the federal poverty level. However, the federal poverty 
level is below a 'minimal' standard of living. Therefore, the 
repayment program is based on a standard different from that 
found in section 523(a)(8) and cannot be determinative. Courts 
must also be careful not to treat [*21]  the enactment of the 
statute authorizing the U.S. Department of Education to accept 
an income-contingent repayment plan as an implied repeal of 
section 523(a)(8) of the Bankruptcy Code.

4 COLLIER ON BANKRUPTCY ¶ 523.14[3] (Richard Levin & Henry J. 
Sommer eds., 16th ed.) (citations omitted).

Educ. Student Assistance (In re Malone), 469 B.R. 768, 777 
(Bankr. N.D. Ohio 2012) (finding lack of good faith for 
debtor who only made 1 payment and filed bankruptcy 
petition less than 1 year after graduation). Plaintiff did not 
obtain a certificate, license, or degree from the program, nor 
did she acquire any job skills or training that she could use to 
increase her income. Cf. Flores v. U.S. Dep't of Educ. (In re 
Flores), 282 B.R. 847, 856 (Bankr. N.D. Ohio 2002) (finding 
lack of good faith for debtor who made no payments and who 
obtained "very real and tangible benefit from her student loan 
obligation" given that her education helped her obtain her 
present job); Marlow v. U.S. Dep't of Educ. (In re Marlow), 
No. 11-3221, 2012 Bankr. LEXIS 4785, at *55, 56 (Bankr. 
E.D. Tenn. Oct. 10, 2012) (finding lack of good faith for 
debtor who was not maximizing his income and who obtained 
tangible benefit from student loans in the form of 4 degrees).

The year after Plaintiff obtained her student loans, [*22]  she 
was diagnosed with thyroid cancer and her husband left her. 
(Pl.'s Resp. to Def.'s Interrogs. No. 23, ECF 32-1.) Due to 
these circumstances, Plaintiff's loans understandably went 
into default. See, e.g., Trejo, 2020 Bankr. LEXIS 1030, at *24 
(finding good faith for debtor who defaulted because she had 
to leave workforce to care for daughter with declining health 
and who had little ability to increase income due to lack of 
education, job skills, training, and experience). Nevertheless, 
Plaintiff has attempted to maximize her income over the years 
by working as much as she physically can, yet she still must 
rely on her parents to pay for necessary expenses. Taken 
together, these facts demonstrate that Plaintiff has acted in 
good faith. Indeed, it cannot be said that Plaintiff "willfully 
contrived a hardship" in order to discharge her student loans. 
See Polleys, 356 F.3d at 1310.

VI. CONCLUSION

HN12[ ] The main reason Congress enacted § 523(a)(8) 
was to prevent debtors from taking on large amounts of 
student loan debt, reaping the economic benefits of their 
loans, and then immediately seeking to discharge the debt in 
bankruptcy. Cheesman v. Tenn. Student Assistance Corp. (In 
re Cheesman), 25 F.3d 356, 359 (6th Cir. 1994) (citation 
omitted). But the mischief Congress sought to prevent 
through § 523(a)(8) is plainly not present in this case. In 
addition, Plaintiff satisfies [*23]  the Brunner test. Therefore, 
a discharge of her student loan debt is warranted.

The court will grant Plaintiff's Motion by separate order.

Dated: 03:23 PM August 19, 2020

/s/ Russ Kendig
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Table1 (Return to related document text)
Rent $615.00

Electricity $171.09

Cable & internet $160.00

Telephone $40.00

Purchase of new phone $300 $25.00

Food $400.00

Clothing (uniforms) $75.00

Laundry $40.00

Medical expenses:

-Ostomy supplies $400.00

-Thyroid medication $10.50

Personal care products $40.00

Recreation $22.99

Transportation $80.00

Pet supplies $50.00

Auto insurance $181.50

Total $2,311.08

Table1 (Return to related document text)

End of Document
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Core Terms

disposable, hanging, post-petition, monthly, pre-petition, 
retirement, withheld, repayment, pre-filing, confirmation, 
withdrawals, exempt, accumulated, savings, repay, 
calculation, conjunction, dividends, dictum, backdrop, canon

Case Summary

Overview

HOLDINGS: [1]-The bankruptcy court erred in confirming 
the debtor's Chapter 13 plan because the wages the debtor 
contributed to her employer-sponsored retirement plan were 
not considered disposable income as defined in 11 U.S.C.S. § 

1325(b)(2) pursuant to 11 U.S.C.S. § 541(b)(7)(A).

Outcome
Order vacated. Case remanded.

LexisNexis® Headnotes

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

HN1[ ]  Plan Confirmation, Confirmation Criteria

Section 1325(b)(1) of the Bankruptcy Code provides that, 
upon objection, a bankruptcy plan cannot be approved unless 
it provides that all of the debtor's projected disposable income 
to be received in the applicable commitment period will be 
applied to make payments to unsecured creditors. 11 U.S.C.S. 
§ 1325(b)(1)(B). Section 1325(b)(2) defines disposable 
income as the debtor's current monthly income less amounts 
reasonably necessary to be expended for the maintenance or 
support of the debtor. § 1325(b)(2)(A)(i). For debtors with 
above-median income, the amounts reasonably necessary to 
be expended are determined by the National and Local 
Standards promulgated by the IRS. § 1325(b)(3). Projected 
disposable income, as used in § 1325(b)(1), is not defined 
anywhere in the Bankruptcy Code. But the United States 
Supreme Court has held that it is simply the debtor's 
disposable income, under § 1325(b)(2), adjusted for any 
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changes in the debtor's income or expenses that are known or 
virtually certain at the time of confirmation.

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

HN2[ ]  Plan Confirmation, Confirmation Criteria

Determining a debtor's projected disposable income under 11 
U.S.C.S. § 1325(b)(1) is a two-step process. First, the debtor's 
current disposable income is determined by the formula 
prescribed in § 1325(b)(2). Second, in certain circumstances, 
that sum is adjusted for changes known or virtually certain to 
occur during the commitment period. When a debtor expects 
no changes in financial circumstances, as in most cases, her 
projected disposable income under § 1325(b)(1) is simply her 
disposable income as defined in § 1325(b)(2).

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN3[ ]  Plan Confirmation, Confirmation Criteria

The hanging paragraph in 11 U.S.C.S. § 541(b)(7)(A) plainly 
states that 401(k) contributions shall not constitute disposable 
income. The Bankruptcy Abuse Prevention and Consumer 
Protection Act places retirement contributions outside the 
purview of a Chapter 13 plan. Thus, a debtor's disposable 
income does not include the wages she contributes to her 
401(k) plan, whether or not those contributions began prior to 
bankruptcy.

Governments > Courts > Judicial Precedent

HN4[ ]  Courts, Judicial Precedent

The appellate court is bound by a prior panel's statutory 
interpretation where it was essential to the decision.

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN5[ ]  Plan Confirmation, Confirmation Criteria

11 U.S.C.S. § 541(b)(7) excludes from property of the estate 
any amount withheld by an employer from the wages of 
employees for payment as contributions to a 401(k) plan. § 
541(b)(7)(A). The hanging paragraph then continues, except 
that such amount under this subparagraph shall not constitute 
disposable income as defined in 11 U.S.C.S. § 1325(b)(2).

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN6[ ]  Estate Property, Contents of Estate

"Such amount" refers to any amount withheld by an employer 
from the wages of employees for payment as contributions to 
a 401(k) plan. 11 U.S.C.S. § 541(b)(7).

Governments > Legislation > Interpretation

HN7[ ]  Legislation, Interpretation

The reenactment canon provides that whenever Congress 
amends a statutory provision, a significant change in language 
is presumed to entail a change in meaning.

Governments > Legislation > Interpretation

HN8[ ]  Legislation, Interpretation

The presumption against ineffectiveness reflects the idea that 
Congress presumably does not enact useless laws. In other 
words, when the plain meaning of a provision is not clear, 
courts should avoid interpretations that render the provision a 
dead letter.

Governments > Legislation > Interpretation

HN9[ ]  Legislation, Interpretation

The canon against surplusage conveys the familiar rule that 
courts should give effect, if possible, to every word Congress 
used. This means that if a provision is susceptible of (1) a 
meaning that gives it an effect already achieved by another 
provision and (2) another meaning that leaves both provisions 
with some independent operation, the latter should be 
preferred.
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Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN10[ ]  Estate Property, Contents of Estate

Dividends, capital gains, and early withdrawals are not 
amounts withheld by an employer from the wages of 
employees. 11 U.S.C.S. § 541(b)(7).

Governments > Legislation > Interpretation

HN11[ ]  Legislation, Interpretation

Congress's use of awkward, or even ungrammatical language 
does not alleviate a court's obligation to interpret a statute as 
best it can.

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

HN12[ ]  Plan Confirmation, Confirmation Criteria

11 U.S.C.S. § 1325(b)(2) measures disposable income 
exclusively by the debtor's income in the six-month period 
prior to filing her petition. In contrast, § 1325(b)(1) requires 
courts to forecast the debtor's projected disposable income.

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN13[ ]  Plan Confirmation, Confirmation Criteria

The express reference in the hanging paragraph in 11 U.S.C.S. 
§ 541(b)(7)(A) to 11 U.S.C.S. § 1325(b)(2) reinforces the 
conclusion that Congress intended to allow a debtor to 
exclude from her disposable income the 401(k)-contribution 
amount withheld from her monthly wages prior to 
bankruptcy.

Governments > Legislation > Interpretation

HN14[ ]  Legislation, Interpretation

The court's task is to apply the words of the statute.

Governments > Courts > Judicial Precedent > Dicta

HN15[ ]  Judicial Precedent, Dicta

Courts have never afforded stare decisis weight to a party's 
reliance on dictum. Prior-panel dictum has no binding effect. 
Only holdings are binding, not dicta.

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN16[ ]  Estate Property, Contents of Estate

The hanging paragraph in 11 U.S.C.S. § 541(b)(7)(A) is best 
read to exclude from disposable income a debtor's post-
petition monthly 401(k) contributions so long as those 
contributions were regularly withheld from the debtor's wages 
prior to her bankruptcy.

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

HN17[ ]  Plan Confirmation, Confirmation Criteria

A debtor whose employer withheld 401(k) contributions each 
month from the debtor's wages for at least six months prior to 
her bankruptcy may deduct her monthly 401(k) contributions 
from her disposable income under 11 U.S.C.S. § 1325(b)(2). 
11 U.S.C.S. § 541(b)(7)(A).

Bankruptcy Law > ... > Plans > Plan 
Confirmation > Confirmation Criteria

HN18[ ]  Plan Confirmation, Confirmation Criteria

11 U.S.C.S. § 1325(a)(3) prohibits a bankruptcy court from 
confirming a Chapter 13 plan unless the debtor proposed it in 
good faith.
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Opinion by: LARSEN

Opinion

 [***2]  [*348]   LARSEN, Circuit Judge. Camille Davis filed 
for bankruptcy. Chapter 13 of the Bankruptcy Code allows 
her to satisfy her unsecured debts by paying  [*349]  all of her 
"projected disposable income" to her unsecured creditors over 
a five-year period. Davis believes that the wages she 
contributes to her employer-sponsored retirement plan are not 
considered disposable income under the Code. The 
bankruptcy court disagreed. Because we conclude that the 
statutory text is best read to exclude voluntary retirement 
contributions from disposable income, [**2]  we VACATE 
the bankruptcy court's order and REMAND for further 
proceedings.

I.

In 2017, Davis filed a petition for relief under Chapter 13 of 
the Bankruptcy Code in the United States Bankruptcy Court 
for the Northern District of Ohio. She had more than 
$200,000 in debt and fewer than $39,000 in assets. The vast 
majority of Davis's debt—more than $189,000—was 
unsecured. Unsecured creditors lack recourse to any interest 
in collateralized property. See 11 U.S.C. § 506(a). Chapter 13 
allows Davis to satisfy her unsecured debts by paying all her 

disposable income to her unsecured creditors during a sixty-
month commitment period. See id. §§ 1321-1328.

Davis proposed a bankruptcy plan that would pay her 
unsecured creditors a total of $19,380—equal to sixty 
monthly payments of $323. To obtain court approval, her plan 
needed to provide for payment of all her "projected disposable 
income" to her unsecured creditors. Id. § 1325(b)(1). Davis 
believed that $323 represented her monthly disposable 
income. Although she reported gross monthly income of 
$5,627, she claimed $5,304 in allowable monthly expenses. 
One of those claimed expenses was a monthly retirement 
contribution. Long before her bankruptcy, Davis had 
authorized her employer to withhold [**3]  $220.66 from her 
monthly wages  [***3]  as contributions to a 401(k) 
retirement plan.1 Davis sought to continue those contributions 
during her bankruptcy.

The Trustee objected to Davis's plan. The Trustee contended 
that wages withheld as voluntary 401(k) contributions are 
considered disposable income under the Code; as a result, 
Davis's proposed plan would not pay all her projected 
disposable income to her unsecured creditors. The bankruptcy 
court sustained the Trustee's objection. In doing so, the court 
noted that it felt bound by dictum found in this court's 
decision in Seafort v. Burden (In re Seafort), 669 F.3d 662, 
674 n.7 (6th Cir. 2012), which suggested that the Code 
always counts voluntary retirement contributions as 
disposable income, even if the debtor began making those 
contributions prior to bankruptcy. The bankruptcy court 
elaborated:

While I don't necessarily agree with the Seafor[t] 
analysis, it is the analysis of the Sixth Circuit. I agree 
with [Davis's] attorney that it is dicta, but . . . it's a very 
strong direction from the Sixth Circuit . . . . So what I've 
done in the six years or so since the Seafor[t] case came 
out is to say I'm going to follow [it] . . . until someone 
tells me that it's no longer the law of the circuit. And I'm 
happy if a [**4]  party wants to take the issue up to 
certify it for direct appeal to the circuit.

Transcript of Confirmation Hearing at 4-6, In re Davis, No. 
17-12965 (Bankr. N.D. Ohio May 24, 2018).

1 Davis's bankruptcy filings are inconsistent regarding the exact 
amount of her monthly 401(k) contributions. In her initial petition, 
she listed $226.96 as her monthly contribution amount, yet she only 
claimed $220.66 in "qualified retirement deductions" when 
calculating her disposable income. Because Davis's proposed 
bankruptcy plan relied on the $220.66 amount, we use that amount 
here.

960 F.3d 346, *346; 2020 U.S. App. LEXIS 17223, **1; 2020 FED App. 0167P (6th Cir.), ***Cir.)
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 [*350]  As a result of the bankruptcy court's decision, Davis 
filed an amended bankruptcy plan that would pay her 
unsecured creditors $519 each month. The increase reflected, 
in part, the addition of Davis's monthly 401(k) contributions 
to her disposable-income calculation. Davis then objected to 
her own plan, preserving the disposable income issue for 
appellate review. See Lindsey v. Pinnacle Nat'l Bank (In re 
Lindsey), 726 F.3d 857, 860 (6th Cir. 2013) (noting that a 
debtor can "appeal a confirmed plan with which [s]he 
disagrees"). The bankruptcy court confirmed the amended 
plan over Davis's objection. Davis then obtained a 
certification from the bankruptcy court authorizing a direct 
appeal to this court. This appeal followed.

II.

 [***4]  We begin with the legal background. HN1[ ] 
Section 1325(b)(1) of the Code provides that, upon objection, 
a bankruptcy plan cannot be approved "unless . . . [it] 
provides that all of the debtor's projected disposable income 
to be received in the applicable commitment period . . . will 
be applied to make payments to unsecured creditors." 11 
U.S.C. § 1325(b)(1)(B). Section 1325(b)(2) defines 
"disposable income" as the debtor's "current [**5]  monthly 
income . . . less amounts reasonably necessary to be expended 
. . . for the maintenance or support of the debtor." Id. § 
1325(b)(2)(A)(i). For debtors with above-median income, like 
Davis, the "amounts reasonably necessary to be expended" 
are determined by the National and Local Standards 
promulgated by the IRS. See id. § 1325(b)(3). "Projected 
disposable income," as used in § 1325(b)(1), is not defined 
anywhere in the Bankruptcy Code. But the Supreme Court has 
held that it is simply the debtor's disposable income, under § 
1325(b)(2), adjusted for any "changes in the debtor's income 
or expenses that are known or virtually certain at the time of 
confirmation." Hamilton v. Lanning, 560 U.S. 505, 524, 130 
S. Ct. 2464, 177 L. Ed. 2d 23 (2010).

HN2[ ] Determining a debtor's "projected disposable 
income" under § 1325(b)(1) is therefore a two-step process. 
See id. at 519, 524. First, the debtor's current "disposable 
income" is determined by the formula prescribed in § 
1325(b)(2). Id. at 519. Second, in certain circumstances, that 
sum is adjusted for changes "known or virtually certain" to 
occur during the commitment period. Id. When a debtor 
expects no changes in financial circumstances, as "in most 
cases," her "projected disposable income" under § 1325(b)(1) 
is simply her "disposable income" as defined in § 1325(b)(2). 
Id.

Before 2005, the "overwhelming consensus" among 
bankruptcy courts was [**6]  that wages voluntarily withheld 
as 401(k) contributions formed part of a debtor's disposable 

income. In re Johnson, 241 B.R. 394, 399 (Bankr. E.D. Tex. 
1999); see, e.g., In re Austin, 299 B.R. 482, 486-87 (Bankr. 
E.D. Tenn. 2003); In re Keating, 298 B.R. 104, 110 (Bankr. 
E.D. Mich. 2003); In re Regan, 269 B.R. 693, 696-97 (Bankr. 
W.D. Mo. 2001); In re Merrill, 255 B.R. 320, 323-24 (Bankr. 
D. Or. 2000); In re Cox, 249 B.R. 29, 32 (Bankr. N.D. Fla. 
2000); In re Cohen, 246 B.R. 658, 666-67 (Bankr. D. Colo. 
2000); In re Hansen, 244 B.R. 799, 802 (Bankr. N.D. Ill. 
2000);  [***5] see also Anes v. Dehart (In re Anes), 195 F.3d 
177, 180-81 (3d Cir. 1999); Harshbarger v. Pees (In re 
Harshbarger), 66 F.3d 775, 777 (6th Cir. 1995).

In 2005, however, Congress enacted the Bankruptcy Abuse 
Prevention and Consumer Protection Act (BAPCPA), Pub. L. 
No. 109-8, 119 Stat. 23. BAPCPA amended the Bankruptcy 
Code and added 11 U.S.C. § 541(b)(7). In relevant part, § 
541(b)(7)(A) provides:

 [*351]  (b) Property of the estate does not include—
(7) any amount—

(A) withheld by an employer from the wages 
of employees for payment as contributions—
(i) to—
(I) [a 401(k) retirement plan]

except that such amount under this 
subparagraph shall not constitute disposable 
income as defined in section 1325(b)(2).

11 U.S.C. § 541(b)(7)(A) (emphasis added). The emphasized 
portion is known as the "hanging paragraph." Its meaning has 
led to considerable disagreement among courts and litigants 
nationwide. Here, Davis argues that the hanging paragraph 
excludes 401(k) contributions from disposable income for 
purposes of § 1325(b)(2).

Most courts agree with Davis. See RESFL FIVE, LLC v. 
Ulysse, No. 16-CV-62900, 2017 U.S. Dist. LEXIS 161751, 
2017 WL 4348897, at *6 (S.D. Fla. Sept. 29, 2017) (collecting 
cases). The leading decision is Baxter v. Johnson (In re 
Johnson), 346 B.R. 256, 263 (Bankr. S.D. Ga. 2006). HN3[
] There, the court concluded that the hanging paragraph 
"plainly state[s] that [401(k)] contributions 'shall not 
constitute disposable income.'" Id. (quoting 11 U.S.C. § 
541(b)(7)). In its view, BAPCPA "placed retirement 
contributions outside the purview [**7]  of a Chapter 13 
plan." Id. Thus, Johnson held that a debtor's disposable 
income does not include the wages she contributes to her 
401(k) plan—whether or not those contributions began prior 
to bankruptcy. Id.

Without deciding the precise question before us today, this 
court squarely rejected Johnson's reasoning in Seafort, 669 
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F.3d at 674. The debtor in Seafort was in the midst of 
repaying a 401(k) loan. Id. Payments made toward 401(k) 
loans are explicitly excluded from disposable income under 
11 U.S.C. § 1322(f). But the debtor was scheduled to finish 
repaying  [***6]  her 401(k) loan during the commitment 
period, and she wished to use that newly available income to 
begin making 401(k) contributions. Id. We rejected her claim, 
concluding that "the Johnson line of cases [was] not 
persuasive." Id. at 673. Instead, we held that "post-petition 
income that becomes available to debtors after their 401(k) 
loans are fully repaid is 'projected disposable income'" under 
§ 1325(b)(1). Id. at 663.

Seafort also opined, in dictum, on the circumstances present 
here. The trustee in Seafort had conceded that if the debtor 
had regularly made 401(k) contributions prior to filing her 
petition, she could have excluded those wages from her 
projected disposable income. See id. at 674 n.7. This court 
disagreed, [**8]  endorsing a competing interpretation of the 
hanging paragraph adopted by In re Prigge, 441 B.R. 667 
(Bankr. D. Mont. 2010), which held that a Chapter 13 debtor 
may never deduct "voluntary post-petition retirement 
contributions in any amount regardless of whether the debtor 
[made] pre-petition retirement contributions." Seafort, 669 
F.3d at 667, 674 n.7. But we acknowledged that the "issue 
[was] not presently before us." Id. at 674 n.7.

Other courts have adopted Prigge's interpretation as a 
holding. See, e.g., Parks v. Drummond (In re Parks), 475 B.R. 
703, 709 (9th Cir. B.A.P. 2012); In re McCullers, 451 B.R. 
498, 504 (Bankr. N.D. Cal. 2011). That interpretation focuses 
on the hanging paragraph's location within § 541. See Parks, 
475 B.R. at 708. Section 541 defines the contours of the 
bankruptcy estate—a concept that deals primarily with pre-
petition assets. Drawing clues from that context, the Prigge 
interpretation construes the hanging paragraph to reach 
 [*352]  only pre-petition assets. See id.; McCullers, 451 B.R. 
at 504-05; Prigge, 441 B.R. at 677 n.5. In effect, this 
interpretation reads the hanging paragraph as excluding from 
disposable income under § 1325(b)(2) only accumulated 
401(k) savings—rather than an ongoing contribution amount. 
See Parks, 475 B.R. at 708; McCullers, 451 B.R. at 504-05; 
see also Prigge, 441 B.R. at 677 n.5. Thus, a debtor who had 
contributed $100 to her 401(k) each month in the year before 
her bankruptcy could exclude from her disposable income the 
$1,200 that she had accumulated in her 401(k) account (to the 
extent the Code would even consider those retirement [**9]  
savings as disposable income), but not the $100 contribution 
withheld from her wages each month following the 
confirmation of her plan. See Parks, 475 B.R. at 708.

 [***7]  Other courts have adopted yet two more 
interpretations. First, several courts have followed the 

reasoning of our Bankruptcy Appellate Panel (BAP) in 
Seafort, 437 B.R. 204, 210 (B.A.P. 6th Cir. 2010). See, e.g., In 
re Thompson, No. 17-02877-JCO, 2018 Bankr. LEXIS 555, 
2018 WL 1320171, at *2 (Bankr. S.D. Ala. 2018); In re Read, 
515 B.R. 586, 590 (Bankr. E.D. Wis. 2014); In re Jensen, 496 
B.R. 615, 621 (Bankr. D. Utah 2013); In re Noll, No. 10-
35209-SVK, 2010 Bankr. LEXIS 4868, 2010 WL 5336916, at 
*2 (Bankr. E.D. Wis. 2010). That interpretation—which we 
will refer to as "Seafort-BAP"—also focuses on the hanging 
paragraph's placement in § 541. See Seafort, 437 B.R. at 210. 
Unlike Prigge, however, Seafort-BAP construes the hanging 
paragraph to exclude the debtor's pre-petition contribution 
amount—rather than merely her accumulated savings—from 
her disposable income under § 1325(b)(2). Id. Under this 
interpretation, a debtor may deduct 401(k) contributions from 
her disposable income if she made an equal or greater 
monthly contribution prior to her bankruptcy. Id. That means 
that the hypothetical debtor above could exclude from her 
disposable income the $100 401(k) contribution withheld 
from her wages each month, but a debtor who waited until 
after bankruptcy to begin making those contributions could 
not do the same. See id.

Second, at least one court has adopted a modified version of 
Seafort [**10] -BAP. See In re Anh-Thu Thi Vu, 2015 Bankr. 
LEXIS 1967, 2015 WL 6684227, at *4 (Bankr. W.D. Wash. 
2015); In re Bruce, 484 B.R. 387, 394 (Bankr. W.D. Wash. 
2012). This approach—known as the "CMI interpretation"—
mirrors Seafort-BAP's focus on pre-petition contributions but 
offers slightly different mechanics. See Anh-Thu Thi Vu, 2015 
Bankr. LEXIS 1967, 2015 WL 6684227, at *4. The CMI 
interpretation construes the hanging paragraph as excluding 
the debtor's pre-petition contributions from the calculation of 
her "current monthly income"—a subcomponent of § 
1325(b)(2)'s disposable-income calculation. Id. A debtor's 
current monthly income is defined as her average income over 
the six months preceding bankruptcy. 11 U.S.C. § 101(10A). 
The CMI interpretation therefore allows a debtor to deduct 
from her disposable income the average amount she 
contributed to her 401(k) each month in the six months 
preceding her bankruptcy. Anh-Thu Thi Vu, 2015 Bankr. 
LEXIS 1967, 2015 WL 6684227, at *4-5. In most situations, 
this interpretation and Seafort-BAP produce identical 
outcomes; our hypothetical debtor, for example, could 
exclude her monthly $100 contribution under either approach. 
Compare Seafort, 437 B.R. at 210, with Anh-Thu Thi Vu, 
2015 Bankr. LEXIS 1967, 2015 WL 6684227, at *4. But a 
debtor who began making monthly 401(k) contributions less 
than six months before  [***8]  bankruptcy would likely have 
a higher disposable income under the CMI interpretation. See 
Anh-Thu Thi Vu, 2015 Bankr. LEXIS 1967, 2015 WL 
6684227, at *4.
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To recap, BAPCPA's insertion of the hanging paragraph into 
§ 541(b)(7) has  [*353]  taken us from an "overwhelming 
consensus" among bankruptcy courts, [**11]  see Johnson, 
241 B.R. at 399, to four competing views of whether 
voluntary retirement contributions constitute disposable 
income in a Chapter 13 bankruptcy. Compare Johnson, 346 
B.R. at 263, with Prigge, 441 B.R. at 677 n.5, with Seafort, 
437 B.R. at 210, and with Anh-Thu Thi Vu, 2015 Bankr. 
LEXIS 1967, 2015 WL 6684227, at *4-5. Our decision in 
Seafort, 669 F.3d at 663, is the only circuit court opinion to 
consider the issue. See RESFL FIVE, 2017 U.S. Dist. LEXIS 
161751, 2017 WL 4348897, at *5-6 (collecting cases). And 
although we rejected the Johnson approach in Seafort, we 
expressly declined to decide between the remaining 
interpretations. See 669 F.3d at 674 n.7 ("Our view is not 
relevant here[] because this issue is not presently before us.").

III.

With the legal landscape in view, we turn to Davis's appeal. 
Davis argues that the hanging paragraph in § 541(b)(7) 
excludes from her disposable income, as defined in § 
1325(b)(2), the amount she contributed monthly to her 401(k) 
prior to bankruptcy. Among the four competing 
interpretations of the hanging paragraph, three support Davis's 
view: Johnson, Seafort-BAP, and CMI. But our decision in 
Seafort, 669 F.3d at 674, rejected the Johnson interpretation, 
so we do not consider it here. See United States v. Mateen, 
739 F.3d 300, 304 (6th Cir.), rev'd en banc on other grounds, 
764 F.3d 627 (6th Cir. 2014) (noting that HN4[ ] we are 
bound by a "prior panel's statutory interpretation" where it 
was "essential to the decision"). That leaves Davis with the 
Seafort-BAP and CMI interpretations for support. In contrast, 
the Prigge interpretation [**12]  supports the Trustee's 
position, which is that voluntary retirement contributions can 
never be excluded from disposable income, regardless of 
whether the debtor was making such contributions prior to her 
bankruptcy. Davis's appeal asks us to decide between these 
competing interpretations.

We start with the text. See Jimenez v. Quarterman, 555 U.S. 
113, 118, 129 S. Ct. 681, 172 L. Ed. 2d 475 (2009). HN5[ ] 
Section 541(b)(7) excludes from property of the estate "any 
amount . . . withheld by an employer from  [***9]  the wages 
of employees for payment as contributions" to a 401(k) plan. 
11 U.S.C. § 541(b)(7)(A). The hanging paragraph then 
continues, "except that such amount under this subparagraph 
shall not constitute disposable income as defined in Section 
1325(b)(2)." Id. (emphases added).

We must determine whether "such amount," which "shall not 
constitute disposable income," encompasses the continued 
monthly 401(k) contributions Davis sought to exclude from 
her disposable income in her proposed bankruptcy plan. See 

id. § 541(b)(7). HN6[ ] "Such amount" refers to "any 
amount . . . withheld by an employer from the wages of 
employees for payment as contributions" to a 401(k) plan. See 
id. Davis's argument implies that the relevant "amount" of 
those contributions that is excluded from her disposable 
income is the sum her employer withheld from her wages 
each [**13]  month. Conversely, the Trustee suggests that the 
"amount" excluded is simply the aggregate 401(k) 
contributions that Davis had accumulated in her 401(k) 
account prior to her bankruptcy.

Neither reading makes perfect sense of the text. "Amount" is 
defined as the "total financial value or cost (of something)." 
Oxford English Dictionary (3d ed. 2019). The "something" 
that is being measured depends on context. It can be an 
individual number ("the amount of the policy is [$]10,000"), 
or it can be an aggregate number ("the . . . amount of 
worthless IOUs collected during each day's business"). 
Amount, Merriam-Webster Unabridged  [*354]  Online, 
https://unabridged.merriam-webster.com/unabridged/amount 
(last visited Feb. 20, 2020).

Here, context points in both directions. On the one hand, the 
hanging paragraph excludes the amount of the debtor's 401(k) 
contributions from "disposable income as defined in Section 
1325(b)(2)." 11 U.S.C. § 541(b)(7). Disposable income is 
defined in terms of monthly income and expenses. Id. § 
1325(b)(2). That suggests that a debtor's monthly contribution 
is the "amount" that "shall not constitute disposable income." 
See id. § 541(b)(7). On the other hand, the hanging paragraph 
is framed as an exception to § 541(b)(7)'s general rule that 
"property [**14]  of the estate" does not include the "amount" 
of the debtor's 401(k) contributions. There, the relevant 
"amount" seems to be the debtor's aggregate 401(k) 
contributions. See id. § 541(b).

 [***10]  Further confounding our search for meaning, § 
541(b)(7) is a grammatical puzzle. See Seafort, 669 F.3d at 
671 (describing the hanging paragraph as "inelegantly 
drafted" (citing Baud v. Carroll, 634 F.3d 327 (6th Cir. 
2011)). The hanging paragraph begins with the conjunction 
"except that," which, to no one's surprise, is generally used to 
introduce an exception to an otherwise-applicable general 
rule. See, e.g., 2 U.S.C. § 4915(b)(1) ("An unforeseen vacancy 
. . . during an academic year may be filled, except that no 
appointment may be made . . . for service to begin on or after 
October 1 . . . ." (emphasis added)). Yet the hanging 
paragraph's exception has no logical connection to § 
541(b)(7)'s general rule. Property of the estate and disposable 
income are wholly independent concepts under the 
bankruptcy code. Compare 11 U.S.C. § 541, with id. §1325. 
We are therefore tasked with choosing between two 
interpretations, either of which will do some violence to the 
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text. "The choice is one between the lesser of evils." See 
David Gray Carlson, The Chapter 13 Estate and Its 
Discontents, 17 Am. Bankr. Inst. L. Rev. 233, 233 (2009).

Established canons of construction counsel us to rule 
in [**15]  favor of Davis. HN7[ ] First, the reenactment 
canon provides that whenever Congress amends a statutory 
provision, "a significant change in language is presumed to 
entail a change in meaning." Arangure v. Whitaker, 911 F.3d 
333, 341 (6th Cir. 2018). Here, Congress enacted BAPCPA 
against the backdrop of an "overwhelming consensus among 
bankruptcy courts" that wages withheld by an employer as 
voluntary 401(k) contributions constituted part of the debtor-
employee's disposable income. See Johnson, 241 B.R. at 399. 
BAPCPA's insertion of the hanging paragraph into § 
541(b)(7) represents a substantial change to the statutory text. 
We must therefore presume that the hanging paragraph altered 
existing law. Arangure, 911 F.3d at 341.

The presumption against ineffectiveness offers similar 
guidance. See Antonin Scalia & Bryan A. Garner, Reading 
Law 63 (2012). HN8[ ] That presumption reflects "the idea 
that Congress presumably does not enact useless laws." 
United States v. Castleman, 572 U.S. 157, 178, 134 S. Ct. 
1405, 188 L. Ed. 2d 426 (2014) (Scalia, J., concurring). In 
other words, when the plain meaning of a provision is not 
clear, we should avoid interpretations that render the 
provision a "dead letter." United States v. Hayes, 555 U.S. 
415, 427, 129 S. Ct. 1079, 172 L. Ed. 2d 816 (2009) (quoting 
United States v. Hayes, 482 F.3d 749, 762 (4th Cir. 2007) 
 [***11]  (Williams, J., dissenting)). Thus, we should be 
skeptical of interpretations that deprive the hanging paragraph 
of any meaningful effect.

HN9[ ] Finally, the canon against surplusage provides a 
related [**16]  command. It conveys the familiar rule that 
courts  [*355]  should "give effect, if possible, to every word 
Congress used." Nat'l Ass'n of Mfrs. v. Dep't of Def., 138 S. 
Ct. 617, 632, 199 L. Ed. 2d 501 (2018) (quoting Reiter v. 
Sonotone Corp., 442 U.S. 330, 339, 99 S. Ct. 2326, 60 L. Ed. 
2d 931 (1979)). This means that "[i]f a provision is 
susceptible of (1) a meaning that gives it an effect already 
achieved by another provision . . . and (2) another meaning 
that leaves both provisions with some independent operation, 
the latter should be preferred." Scalia & Garner, supra, at 176. 
Here, therefore, we should favor a construction of the hanging 
paragraph that leaves both it and § 1325(b)(2) with 
independent effect.

Applying those principles to Davis's appeal, we conclude that 
the hanging paragraph is best read to exclude from disposable 
income the monthly 401(k)-contribution amount that Davis's 
employer withheld from her wages prior to her bankruptcy. 

That interpretation reads the amendment to § 541(b), which 
added the hanging paragraph, in a way that actually amends 
the statute. It also gives a meaningful effect—one not already 
accomplished by § 1325(b)(2)—to Congress's instruction in § 
541(b)(7) that 401(k) contributions "shall not constitute 
disposable income."

The Trustee's proposed interpretation fails on these 
objectives. Instead, as the Trustee concedes, its interpretation 
would read the hanging paragraph as merely 
"counteract[ing] [**17]  any suggestion that the exclusion of 
[accumulated 401(k)] contributions from property of the 
estate constitutes postpetition income of the debtor." Appellee 
Br. at 24. But that interpretation "makes no sense" because 
assets are not income. 5 Collier on Bankruptcy ¶ 541.23[1] 
(16th ed. 2019). Those accumulated funds "would never be 
considered . . . disposable income" under § 1325(b)(2). Id.; 
see McCullers, 451 B.R. at 505 ("[I]t is unlikely even without 
the language in question that excluding sums earned by the 
debtor prepetition from property of the estate would ever be 
construed as creating postpetition disposable income to [the] 
debtor."). Thus, the Trustee's interpretation would render the 
hanging paragraph a "dead letter." Hayes, 555 U.S. at 427.

 [***12]  The dissent points to dividends, capital gains, and 
early withdrawals from retirement accounts as examples of 
income that could be protected by the hanging paragraph 
under the Trustee's interpretation. But even if those post-
petition events would constitute disposable income under the 
pre-petition formula in § 1325(b)(2), it is unclear how the 
hanging paragraph would protect them. See § 541(b)(7). 
HN10[ ] Dividends, capital gains, and early withdrawals are 
not "amounts . . . withheld by an employer from the wages of 
employees [**18] ." See id. (emphasis added). Indeed, the 
Trustee essentially conceded that early withdrawals are not 
within the scope of the hanging paragraph when asked at 
argument. See Oral Argument at 26:05-26:25, In re Davis 
(No. 19-3117), http://www.ca6.uscourts.gov/audio-files-
completed-arguments. The dissent's examples, therefore, fail 
to buttress the Trustee's position.

There remains the puzzle of the hanging paragraph's 
conjunction, "except that." See 11 U.S.C. § 541(b)(7). As a 
subordinating conjunction, it "makes no sense grammatically" 
in the hanging paragraph. In re Hall, No. 12 B 43452, 2013 
Bankr. LEXIS 5156, 2013 WL 6234613, at *7 n.4 (Bankr. 
N.D. Ill. 2013). An exclusion from disposable income—
regardless of how it is interpreted—cannot be understood as 
an exception to an exclusion from property of the estate. See 5 
Collier on Bankruptcy, supra, ¶ 541.23[1]. Indeed, the 
dissent's interpretation fares no better; it reads the hanging 
paragraph as accomplishing nothing, which hardly creates an 
exception to § 541(b)(7)'s general rule. Under  [*356]  any 
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interpretation, the conjunction will remain a "gordian knot" 
because it ties together two unrelated provisions of the 
Bankruptcy Code. See In re Jensen, 496 B.R. at 620.

We note, however, that this grammatical oddity is not without 
precedent in the Code. Other provisions also use "except that" 
to signal something besides an exception [**19]  from a 
general rule. See, e.g., 11 U.S.C. § 351(2) ("[T]he trustee shall 
mail . . . a written request to each appropriate Federal agency 
to request permission . . . to deposit the patient records with 
that agency, except that no Federal agency is required to 
accept patient records under this paragraph." (emphasis 
added)); 11 U.S.C. § 724(b) (Property subject to both an 
unavoidable lien and an allowable tax claim "shall be 
distributed—(1) first, to any holder of an allowed claim 
secured by a lien . . . [and] (2) second, to any holder of a 
claim of a kind specified in section 507(a)(1)(C) or 507(a)(2) 
(except that such expenses under each such section . . . shall 
be limited to expenses  [***13]  incurred under this chapter . . 
.)" (emphasis added)). These provisions, like the hanging 
paragraph, appear to use "except that" to mean something like 
"moreover" or "and also."2

This use of "except that" is certainly not grammatically 
correct. HN11[ ] But Congress's use of "awkward, or even 
ungrammatical" language does not alleviate our obligation to 
interpret the statute as best we can. See Lamie v. U.S. Tr., 540 
U.S. 526, 534-35, 124 S. Ct. 1023, 157 L. Ed. 2d 1024 (2004). 
Here, we conclude that the hanging paragraph is best read to 
allow Davis to exclude from her disposable income the 
monthly 401(k)-contribution amount that her employer 
withheld [**20]  from her wages prior to her bankruptcy.

The counterarguments do not persuade us otherwise. The 
Trustee argues that the hanging paragraph's location in § 
541—which focuses on pre-petition assets—indicates that it 
does not apply to post-petition 401(k) contributions. But that 
argument ignores the hanging paragraph's express reference to 
§ 1325(b)(2). See 5 Collier on Bankruptcy, supra, ¶ 541.23[1] 
("[T]he reference to disposable income under Section 1325(b) 
. . . removes any doubt that postpetition contributions . . . are 
to be excluded from the disposable income calculation."). 
And the Trustee's position fails to recognize the significance 
of Congress's choice to reference § 1325(b)(2) rather than § 
1325(b)(1). See Seafort, 437 B.R. at 209 ("Conspicuously, § 
541(b)(7) makes no reference to 'projected disposable 
income.'" (emphasis added)). HN12[ ] Section § 1325(b)(2) 

2 The dissent implicitly relies on this same reading of "except that." 
Under its interpretation, "not only is the value of the 401(k) account 
at the time of filing not considered property of the estate, but it also 
'shall not constitute' any part of a debtor's post-petition 'disposable 
income.'" See Dissenting Op. at 20 (emphasis added).

measures disposable income exclusively by the debtor's 
income in the six-month period prior to filing her petition. In 
contrast, § 1325(b)(1) requires courts to forecast the debtor's 
"projected disposable income." Hamilton, 560 U.S. at 524 
(emphasis added). Our interpretation is entirely consistent, 
therefore, with the pre-petition focus of § 541. HN13[ ] 
Further, the hanging paragraph's express reference to § 
1325(b)(2) reinforces our conclusion that Congress intended 
to allow a debtor to exclude from her disposable [**21]  
income the 401(k)-contribution amount withheld from her 
monthly wages prior to bankruptcy.

 [***14]  The dissent expresses dismay at the policy 
consequences of our interpretation. It suggests that our ruling 
"invites abuse by debtors" and incentivizes those in  [*357]  
financial distress to "enhance dramatically" their 401(k) 
contributions. Dissenting Op. at 26. HN14[ ] But our task 
"is to apply the words of the statute." Hadden v. United 
States, 661 F.3d 298, 303 (6th Cir. 2011). Congress chose in 
BAPCPA to introduce several debtor-friendly protections into 
the bankruptcy code. See, e.g., 11 U.S.C. § 1322(f) (excluding 
wages used to repay 401(k) loans from disposable income); 
id. § 1325(b)(2)(A)(ii) (excluding charitable contributions 
from disposable income); id. § 541(b)(7) (excluding 
retirement savings from property of the estate); see also 5 
Collier on Bankruptcy, supra, ¶ 541.23[1] (noting that the 
hanging paragraph "is in accord with numerous other 
provisions enacted in 2005 that similarly protect retirement 
savings"). Whatever the wisdom of these policies, we would 
not substitute our "drafting pen" for Congress's. See 
Dissenting Op. at 26.

Additionally, the dissent argues that our interpretation will 
upset "settled expectations" by deviating from our court's 
dictum in Seafort, 669 F.3d at 674 n.7. Dissenting Op. at 25. 
HN15[ ] But we have never afforded stare decisis 
weight [**22]  to a party's reliance on dictum. See, e.g., 
Slusser v. United States, 895 F.3d 437, 440 (6th Cir. 2018); 
Coca-Cola v. Procter & Gamble, 822 F.2d 28, 30 (6th Cir. 
1987); see also Gonzalez v. United States, 553 U.S. 242, 256, 
128 S. Ct. 1765, 170 L. Ed. 2d 616 (2008) (Scalia, J., 
concurring) ("[A] formula repeated in dictum but never the 
basis for judgment is not owed stare decisis weight."). The 
dissent's application of stare decisis principles here is at odds 
with the firmly established rule that prior-panel dictum has no 
binding effect. See Wright v. Spaulding, 939 F.3d 695, 700 
(6th Cir. 2019) ("[O]nly holdings are binding, not dicta.").

Our decision today builds on Seafort, 669 F.3d 662. Unlike 
Davis, the debtor in Seafort sought to exclude from her 
disposable income 401(k) contributions that she had not been 
making prior to bankruptcy. Id. at 664. Seafort rejected 
Johnson's view that the hanging paragraph allowed debtors to 
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begin making 401(k) contributions post-petition and then 
deduct those contributions from their disposable incomes. Id. 
at 672-73 (concluding that the "larger context" of § 541 
establishes a "fixed point in time" on the petition date). We do 
not disturb that analysis. But Seafort acknowledged that "§ 
541(b)(7) must provide some sort of protection for voluntary 
retirement contributions in Chapter 13 cases," 669 F.3d at 
672, and the court expressly declined  [***15]  to decide what 
that protection included, id. at 674 n.7. We now conclude that 
HN16[ ] the hanging paragraph is best read to exclude from 
disposable income a debtor's [**23]  post-petition monthly 
401(k) contributions so long as those contributions were 
regularly withheld from the debtor's wages prior to her 
bankruptcy.

IV.

Our holding is narrow. We do not choose between the 
Seafort-BAP and CMI interpretations because either would 
produce the same result in this case. The CMI interpretation 
would allow Davis to deduct the average monthly 
contribution she made in the six months prior to bankruptcy, 
Anh-Thu Thi Vu, 2015 Bankr. LEXIS 1967, 2015 WL 
6684227, at *4-5, whereas Seafort-BAP would allow her to 
deduct the monthly amount she contributed "on a consistent 
basis pre-petition," see In re Thompson, 2018 WL 1320171, at 
*2 (applying Seafort, 437 B.R. 204). Here, Davis's employer 
withheld $220.66 in 401(k) contributions each month from 
Davis's wages for at least six months prior to her bankruptcy. 
HN17[ ] We hold only that a debtor in like circumstances 
may deduct her monthly 401(k) contributions from her 
disposable income under § 1325(b)(2). See 11 U.S.C. § 
541(b)(7)(A).

 [*358]  Our holding should not be read to curtail the good-
faith analysis required by § 1325(a)(3). HN18[ ] That 
provision prohibits a bankruptcy court from confirming a 
Chapter 13 plan unless the debtor proposed it in good faith. 
See Shaw v. Aurgroup Fin. Credit Union, 552 F.3d 447, 455 
(6th Cir. 2009). Our reading of the hanging paragraph may 
necessitate a more searching good-faith analysis to minimize 
the risk that a debtor contemplating bankruptcy [**24]  might 
begin making 401(k) contributions prior to filing to lower the 
amount she must ultimately repay her creditors. Here, 
however, there is no assertion that Davis proposed her plan in 
bad faith.

* * *

For the foregoing reasons, we VACATE the bankruptcy 
court's order confirming Davis's Chapter 13 plan and 
REMAND for further proceedings.

Dissent by: READLER

Dissent

DISSENT

 [***16]  READLER, Circuit Judge, dissenting. Considering 
that the federal courts have answered today's question four 
different ways, it is perhaps no surprise that we too are not of 
one mind. But in selecting between those approaches, we do 
not write on a clean slate. In Seafort v. Burden (In re Seafort), 
we all but held that a debtor cannot exclude voluntary 
retirement contributions from post-petition disposable 
income, even if the debtor began making contributions before 
filing for bankruptcy. 669 F.3d 662, 674 n.7 (6th Cir. 2012). 
While that decision arguably is not controlling, I would give it 
the weight it deserves. For to my mind, it is correct.

In the Bankruptcy Abuse Prevention and Consumer 
Protection Act (or "BAPCPA"), Congress adopted a simple, 
bright-line rule: a debtor's pre-filing 401(k) contributions are 
protected from creditors; those sought to be made during the 
post-filing [**25]  Chapter 13 reorganization period are not. 
That is the lone conclusion to draw from the statutory 
amendments to the bankruptcy code enacted by BAPCPA, 
from the case law that proceeded BAPCPA's adoption, and 
from the interpretive clues left by Congress.

1. Start with the historical case law backdrop. Before 
BAPCPA, the Supreme Court had interpreted the then-current 
version of the bankruptcy code to exclude a Chapter 13 
debtor's prefiling 401(k) savings from the "property of the 
estate" potentially reachable by creditors. See Patterson v. 
Shumate, 504 U.S. 753, 760, 112 S. Ct. 2242, 119 L. Ed. 2d 
519 (1992). The exclusion from the "property of the estate" 
for pre-petition 401(k)'s and other ERISA-qualified plans, the 
Supreme Court concluded, was implied by 11 U.S.C. § 
541(c)(2), when read in conjunction with ERISA. Id. 
Assessing both ERISA and the bankruptcy code, the Supreme 
Court reasoned that because § 541(c)(2) excludes from the 
property of the estate those interests subject to anti-alienation 
provisions, and because ERISA-qualified plans are subject to 
anti-alienation provisions, ERISA-qualified plans are 
excluded from the property of the estate. Id.

By the same token, there was also general agreement among 
the federal courts, pre-BAPCPA, regarding how to treat a 
debtor's post-petition 401(k) [**26]  contributions. Although 
not  [***17]  addressed by the Supreme Court, the 
predominant view was that post-petition contributions were 
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part of a debtor's "disposable income," see 11 U.S.C. § 
1325(b)(2), and thus could not be exempted from the claims 
of creditors as an expense "reasonably necessary" to a debtor's 
maintenance. See, e.g., In re Johnson, 241 B.R. 394, 399 
(Bankr. E.D. Tex. 1999); In re Austin, 299 B.R. 482, 486-87 
(Bankr. E.D. Tenn. 2003); In re Keating, 298 B.R. 104, 110 
(Bankr. E.D. Mich. 2003); In re  [*359]  Regan, 269 B.R. 693, 
697 (Bankr. W.D. Mo. 2001); In re Merrill, 255 B.R. 320, 
323-24 (Bankr. D. Or. 2000); In re Cox, 249 B.R. 29, 32 
(Bankr. N.D. Fla. 2000); In re Cohen, 246 B.R. 658, 666-67 
(Bankr. D. Colo. 2000); In re Hansen, 244 B.R. 799, 802 
(Bankr. N.D. Ill. 2000). But that view was not universal. The 
Ninth Circuit had adopted a case-by-case test as to whether 
post-petition contributions were disposable income. Hebbring 
v. U.S. Tr., 463 F.3d 902, 906-07 (9th Cir. 2006). The Second 
Circuit similarly had rejected a bright-line rule that a debtor's 
contributions to pensions and pension loans are disposable 
income, and instead instructed bankruptcy judges to exercise 
discretion on a case-by-case basis. New York City Emp's Ret. 
Sys. v. Sapir (In re Taylor), 243 F.3d 124, 129 (2d Cir. 2001); 
see also In re Guild, 269 B.R. 470, 473-74 (Bankr. D. Mass. 
2001); In re King, 308 B.R. 522, 530-31 (Bankr. D. Kan. 
2004).

Congress writes against the backdrop of court decisions. 
Merck & Co. v. Reynolds, 559 U.S. 633, 648, 130 S. Ct. 1784, 
176 L. Ed. 2d 582 (2010) ("We normally assume that, when 
Congress enacts statutes, it is aware of relevant judicial 
precedent."). Given the universal view that pre-filing 401(k) 
savings were protected from creditors, and the majority (but 
not universal) view that post-filing voluntary 401(k) 
contributions were not, Congress sought to codify expressly 
these predominant judicial interpretations. It did so in 11 
U.S.C. § 541.

By its title, § 541's focus is on the "Property [**27]  of the 
Estate." Section 541(a) describes which assets held by the 
Chapter 13 debtor are included in the "property of the estate." 
Assets that make up the "property of estate" are sometimes 
used to pay claims against the debtor, for example, when the 
debtor, as part of her bankruptcy plan, surrenders collateral to 
satisfy secured creditors. See 11 U.S.C. § 1327(b) ("Except as 
otherwise provided in the plan or the order confirming the 
plan, the confirmation of a plan vests all of the property of the 
estate in the debtor.") (emphasis added); 7 Norton Bankr. L. 
& Prac. 3d § 149:13 (2020). The value of the  [***18]  assets 
included in the property of the estate is also used to measure 
whether creditors are receiving sufficient payments as part of 
the debtor's bankruptcy plan. See id. § 147:1 (explaining that 
a Chapter 13 debtor's property of estate is "important for 
many purposes" including whether the proposed plan would 
pass the "best interests of the creditors test" necessary for plan 
confirmation).

Section 541(b), in contrast, describes a host of assets held by 
the debtor that the "[p]roperty of the estate does not include," 
meaning they are not reachable by creditors and do not 
influence the debtor's bankruptcy plan. 11 U.S.C. § 541(b). 
Relevant here is the exception found [**28]  in § 
541(b)(7)(A). Before § 541(b)(7)(A)'s enactment, Patterson 
had utilized tools of statutory construction to read a different 
provision, § 541(c)(2), in conjunction with sections of 
ERISA, to conclude that a debtor's pre-filing 401(k) 
contributions were exempt from the property of the estate. See 
504 U.S. at 760. In BAPCPA, Congress enacted that judicial 
interpretation in express terms: "Property of the estate does 
not include . . . any amount withheld by an employer from the 
wages of employees for payment as contributions to an 
employee benefit plan that is subject to title I of the Employee 
Retirement Income Security Act of 1974 . . . ." 11 U.S.C. § 
541(b)(7)(A)(i)(I).

Having followed the background judicial rule as to pre-
petition 401(k) assets, there is no indication that Congress 
simultaneously displaced the parallel background judicial rule 
as to post-petition 401(k) contributions.  [*360]  Had 
Congress decided against a uniform approach to the existing 
case law backdrop, thereby supplanting the background 
majority rule that post-petition 401(k) contributions are part 
of a debtor's disposable income and thus accessible by 
creditors, it would have said so in express terms. See Miles v. 
Apex Marine Corp., 498 U.S. 19, 32, 111 S. Ct. 317, 112 L. 
Ed. 2d 275 (1990) (holding that when Congress incorporated 
the Federal Employers' Liability Act ("FELA") into [**29]  
the Jones Act without alteration, it also incorporated the prior 
judicial interpretation of FELA in the Act, as that 
interpretation was "well established," and "Congress is aware 
of existing law when it passes legislation"). And Congress, of 
course, knew how expressly to exclude a debtor's assets from 
creditors. Case in point: it expressly excluded pre-petition 
401(k) contributions from the "property of the estate" 
available to creditors. 11 U.S.C. § 541(b)(7)(A). Yet 
Congress, neither in § 541(b) nor anywhere else, made any 
express reference to a Chapter 13 debtor's post  [***19]  
petition 401(k) contributions being excluded from the 
disposable income available to creditors during the repayment 
period. Especially in light of the express language in § 
541(b)(7)(A), that absence is telling. See Keene Corp. v. 
United States, 508 U.S. 200, 208, 113 S. Ct. 2035, 124 L. Ed. 
2d 118 (1993) ("Where Congress includes particular language 
in one section of a statute but omits it in another, it is 
generally presumed that Congress acts intentionally and 
purposely in the disparate inclusion or exclusion." (quoting 
Russello v. United States, 464 U.S. 16, 23, 104 S. Ct. 296, 78 
L. Ed. 2d 17 (1983) (alterations omitted))).

That Congress did not disrupt the then-existing approach to 
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post-petition 401(k) contributions makes sense not only as a 
reflection of Congress's consistent treatment of the Chapter 13 
case law backdrop, [**30]  but also as a reflection of 
Congress's efforts to balance the interests of debtors and 
creditors. Through § 541(b)(7)(A), Congress preserved a 
debtor's prefiling retirement contributions, which were made 
at a time when the debtor was unencumbered by the 
bankruptcy process, incentivized by the tax code, and had an 
eye to the future. Compare those circumstances, however, to 
the aftermath of a Chapter 13 filing. By her filing, the debtor 
has acknowledged that her debts have overwhelmed her 
income, that she cannot honor obligations made to creditors, 
and that a new financial path is in order. In that setting, the 
bankruptcy laws harmonize the needs of debtors and 
unsecured creditors. See 8A C.J.S. Bankruptcy § 2 (2020). For 
debtors, Congress afforded them the opportunity to resolve 
many debts over the course of a three- or five-year period, 
where a debtor's spending is tightly controlled by the contours 
of her bankruptcy plan. 8B C.J.S. Bankruptcy § 1204 (2020). 
For unsecured creditors, Congress afforded them a handful of 
years over which repayment by the debtor is emphasized, to 
the extent the debtor has "disposable income," that is, income 
above that needed to afford "current," "necessary" expenses 
for the [**31]  debtor's "maintenance or support." Id.; 11 
U.S.C. § 1325(b)(2). And the expenses necessary for current 
support do not include, at least for three to five years, 
additional 401(k) contributions a debtor may want to make. 
Seafort, 669 F.3d at 674. As a trade-off for bankruptcy 
protection and the discharging of debts, and as an effort to 
compensate unsecured creditors as fairly as possible, the 
bankruptcy code does not guarantee 401(k) contributions by a 
debtor until a bankruptcy plan has run its course.

 [***20]  2. To fortify its protection of pre-filing 401(k) 
contributions, Congress made a second addition to § 
541(b)(7)(A), one commonly referred to as the "hanging 
paragraph."  [*361]  There, Congress added to § 
541(b)(7)(A)'s "any amount" provision the clause: "except that 
such amount under this subparagraph shall not constitute 
disposable income." As we explained in Seafort, with § 
541(b)(7)(A) addressing the gross "amount" of a debtor's pre-
filing 401(k) contributions, the ensuing "such amount under 
this subparagraph" clause must reference the same gross 
"amount" referenced earlier in the subparagraph: pre-filing 
401(k) contributions. 669 F.3d at 670 ("[A] close reading of 
[§] 541(b)(7) indicates that 'such amount' excluded from 
disposable income refers to prepetition contributions." 
(quoting In re McCullers, 451 B.R. 498, 503 (Bankr. N.D. 
Cal. 2011))). Equally instructive [**32]  is the hanging 
paragraph's opening phrase: "except that." 11 U.S.C. § 
541(b)(7)(A). That too is evidence the paragraph was intended 
to further protect a debtor's pre-petition 401(k) account. That 
is, not only is the value of the 401(k) account at the time of 

filing not considered property of the estate, see 11 U.S.C. § 
541(b)(7)(A), but it also "shall not constitute" any part of a 
debtor's post-petition "disposable income." McCullers, 451 
B.R. at 503-04. ("Use of the term 'except that' suggests that 
the purpose of the language is merely to counteract any 
suggestion that the exclusion of such contributions from 
property of the estate constitutes postpetition income to the 
debtor.").

It is often the case that congressional "drafters intentionally 
err on the side of redundancy," to ensure nothing slips through 
the legislative cracks. Abbe R. Gluck & Lisa Schultz 
Bressman, Statutory Interpretation from the Inside—An 
Empirical Study of Congressional Drafting, Delegation, and 
the Canons: Part I, 65 Stan. L. Rev. 901, 934 (2013) (noting 
that Congressional drafters "intentionally err on the side of 
redundancy to capture the universe or because you just want 
to be sure you hit it") (internal quotation marks omitted). For 
the sake of certainty, the hanging paragraph serves as a 
"backstop" against creative [**33]  arguments by unsecured 
creditors seeking to reach the debtor's pre-petition 401(k) 
assets during the Chapter 13 repayment period. Cf. Yates v. 
United States, 574 U.S. 528, 562, 135 S. Ct. 1074, 191 L. Ed. 
2d 64 (2015) (Kagan, J., dissenting, joined by Scalia, 
Kennedy, and Thomas, JJ.) (noting that a seeming statutory 
redundancy merely "reflects belt-and-suspenders caution: If § 
1519 contained some flaw, § 1512(c)(1) would serve as a 
backstop").

 [***21]  And zealously guarding in all respects pre-petition 
401(k) assets is not a trivial concern. Generally speaking, a 
well-performing 401(k) account generates earnings and/or 
income, yet "[n]either 'earnings' nor 'income' is defined by the 
Bankruptcy Code." 7 Norton Bankr. L. & Prac. 3d § 149:3 
(2020). To the extent the treatment of earnings, income, or 
other assets related to a pre-petition 401(k) account is 
unsettled, creditors, in the absence of the hanging paragraph, 
could argue that amounts generated by a pre-petition 401(k) 
during the post-petition repayment period qualify as 
disposable income, which those creditors may claim. Yet 
those amounts trace back to the same pre-petition 401(k) 
account created initially from funds "withheld by an employer 
from the wages of employees." 11 U.S.C. § 541(b)(7)(A). 
Some further examples:

• Gains and Dividends. While satisfying their [**34]  
three-to-five-year repayment period, many debtors will 
earn capital gains or receive dividend payments on pre-
filing 401(k) contributions. See Jack VanDerhei, et al., 
401(k) Plan Asset Allocation, Account Balances, and 
Loan Activity in 2016 (Employee Benefit Research 
Institute), Sept. 10, 2018, at 1. ("The  [*362]  bulk of 
401(k) assets were invested in stock."); Income, Black's 
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Law Dictionary (11th ed. 2019) ("The money or other 
form of payment that one receives . . . from . . . business, 
investments, . . . .") (emphasis added); In re Zahn, 391 
B.R. 840, 845 (B.A.P. 8th Cir. 2008) (noting that income 
includes "interest or profit realized on an asset's principal 
value").

• Early Withdrawals. During the repayment period, a 
debtor may choose to pay the 10% early withdrawal 
penalty and tap into her 401(k). The 401(k) Handbook ¶ 
103 (Jane Meacham ed., 2019); see also In re Sullivan, 
596 B.R. 325, 328-30 (Bankr. N.D. Tex. 2019) (rejecting 
a Chapter 13 trustee's plan modification proposal to 
increase debtor payments based on the trustee's argument 
that the debtor's income unexpectedly increased when he 
withdrew money from a concededly exempt 401(k) 
account).

• Mandatory Withdrawals. 401(k) account holders must 
take mandatory minimum withdrawals after they reach 
age 70 and a half. See Meacham, supra ¶ 265. For a 
Chapter 13 [**35]  debtor, those withdrawals could 
begin during her repayment period. See In re Zahn, 391 
B.R. at 846 n.2 (noting but leaving open for subsequent 
resolution whether mandatory withdrawals from a 401(k) 
may be income per 11 U.S.C. § 101(10A)).

• Involuntary Cash-Outs. A debtor whose employment is 
terminated and has less than $5,000 dollars in her 
account may be forced by her ex-employer to receive her 
401(k) funds during her Chapter 13 repayment period, 
even over the debtor's objection. Meacham, supra ¶ 264.

 [***22]  Experienced investors, accountants, and financial 
advisors may well envision other similar scenarios.

Absent the hanging paragraph, an unsecured creditor could 
characterize each of these amounts received during the 
repayment period as disposable income. In a somewhat 
analogous context, for example, we held, pre-BAPCPA, that a 
tax refund for pre-filing income received by a Chapter 13 
debtor during the repayment period is disposable income 
accessible by creditors. In re Freeman, 86 F.3d 478, 481 (6th 
Cir. 1996) (holding that a Chapter 13 debtor's tax refund, 
though generated by pre-petition income and exempt under 
state law, could still be disposable income); see also In re 
Harchar, 694 F.3d 639, 647 (6th Cir. 2012) ("Tax refunds for 
Chapter 13 debtors are considered income." (citing In re 
Freeman, 86 F.3d at 481-82)). If not for the hanging 
paragraph, one could reach the same [**36]  conclusion as to 
pre-petition 401(k) assets realized or received post-petition. 
Yet Congress put those arguments to bed through the hanging 
paragraph; pre-filing 401(k) contributions cannot be 

disposable income, no matter the form they take or the point 
at which they are received. See Gluck, supra, at 934 
(acknowledging Congress's frequent desire "to 'capture the 
universe'"). In that sense, the clause is neither ineffective nor 
superfluous.

Rejecting this straightforward understanding of the hanging 
paragraph, the majority opinion suggests that the amounts 
"withheld by an employer from the wages of employees," 11 
U.S.C. § 541(b)(7)(A), would never include "dividends, 
capital gains, and early withdrawals," meaning that § 
541(b)(7)(A) would never operate to shield those amounts 
from creditors. Maj. Op. at 12. But that narrow reading of § 
541(b)(7)(A) proves too much. After all, presumably a 
significant  [*363]  part of a debtor's pre-petition 401(k) 
account also consists of monies that similarly were not 
amounts "withheld by an employer from the wages of 
employees," for example, matching contributions made by 
one's employer or earnings (capital gains, dividends) derived 
from the employee's contributions. And all agree that those 
amounts in a pre-petition 401(k) are [**37]  protected just as 
much as amounts specifically "withheld by an employer from 
the wages of employees." So too, then, are post-petition 
transactions and fluctuations regarding the prepetition 401(k). 
Congress plainly (and understandably) sought equal 
treatment, and equal protection, of amounts tied to a pre-
petition 401(k).

 [***23]  We likewise understand Congress to act 
"intentionally and purposefully" when it "includes particular 
language in one section of a statute but omits it in another." 
Seafort, 669 F.3d at 672 (quoting Keene Corp, 508 U.S. at 
208). That canon of interpretation also weighs in favor of this 
straightforward reading of § 541(b)(7)(A). Many 401(k) 
accounts allow the account holder to borrow from the account 
and repay the loan later. Meacham, supra ¶ 430. With that 
practice in mind, Congress explicitly exempted those 
repayments from disposable income, even if the debtor repays 
her 401(k) loan during the Chapter 13 repayment period. See 
11 U.S.C. § 1322(f) ("[A]ny amounts required to repay [a 
401(k) loan] shall not constitute 'disposable income' under 
section 1325."). That approach is consistent with Congress's 
general interest in protecting a debtor's pre-petition 401(k) 
account. In Seafort, we found it significant that in § 1322 
Congress explicitly exempted 401(k) loan repayments, but 
not [**38]  401(k) contributions. 669 F.3d at 671-72 (citing 
In re Prigge, 441 B.R. 667, 677 (Bankr. D. Mont. 2010)). We 
reasoned that since § 1322 was within Chapter 13, Congress, 
consistent with the principle that it omits purposefully, did not 
intend for post-filing 401(k) contributions to be exempt from 
disposable income. Id.

In reaching that conclusion, Seafort thoroughly analyzed 
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competing views and decisions addressing how to interpret 
the hanging paragraph. Id. at 667-73. After an extensive 
analysis, one that covered largely the same arguments raised 
by the parties here, we rejected the majority opinion's reading 
of the hanging paragraph. And we do not stand alone in that 
respect. See, e.g., In re Melendez, 597 B.R. 647, 660-61 
(Bankr. D. Colo. 2019); In re Parks, 475 B.R. 703, 707-09 
(B.A.P. 9th Cir. 2012); Prigge, 441 B.R. at 677. Agreeing 
with Seafort, I would honor its conclusion.

3. Despite the commonsense understanding that Congress, 
through BAPCPA, balanced the interests of creditors and 
debtors and uniformly adopted the background case law 
principles, and in the face of our prior unanimous conclusion 
in Seafort, the majority opinion charts another course. It finds 
a different and indeed expansive meaning in the hanging 
paragraph, a clause it nonetheless argues "has no clear 
meaning." That conclusion suffers from numerous flaws.

One, the majority opinion's interpretation of the hanging 
paragraph does not make [**39]  sense of its location. The 
hanging paragraph is located in § 541, which, by its title, 
addresses the  [***24]  "Property of the Estate." As 
mentioned, the property of the estate consists of assets held by 
the debtor at the time she files for bankruptcy. See 11 U.S.C. § 
541(a)(1). Why would a section about property of the estate 
ever sweep in something—here, post-petition 401(k) 
contributions—that no one contends would ever be 
considered property of the estate? Had Congress wanted to 
effect the change suggested by the majority opinion, it 
undoubtedly  [*364]  would have included the hanging 
paragraph (or something like it) in the relevant section of 
Chapter 13, not in the broader "property of the estate" section 
of the bankruptcy code applicable to both Chapter 7 and 
Chapter 13 debtors. Compare 11 U.S.C. § 1322(f), with 11 
U.S.C. § 541(b)(7)(A).

Congress's draftsmanship is particularly head-scratching if 
one accepts the majority opinion's observation that Congress, 
through the hanging paragraph, sought to make a "significant 
change" from how the courts had previously treated post-
petition 401(k) contributions. Maj. Op. at 10. "The normal 
rule of statutory construction is that if Congress intends for 
legislation to change the interpretation of a judicially created 
concept, [**40]  it makes that intent specific." Kelly v. 
Robinson, 479 U.S. 36, 47, 107 S. Ct. 353, 93 L. Ed. 2d 216 
(1986) (internal citations and quotations omitted); see, e.g., 
Vance v. Ball State Univ., 570 U.S. 421, 470, 133 S. Ct. 2434, 
186 L. Ed. 2d 565 (2013) (Ginsburg, J., dissenting) (observing 
that Congress explicitly overrode Ledbetter v. Goodyear Tire 
& Rubber Co., 550 U.S. 618, 127 S. Ct. 2162, 167 L. Ed. 2d 
982 (2007) through the Lilly Ledbetter Fair Pay Act of 2009). 
The Supreme Court "has followed this rule with particular 

care in construing the scope of bankruptcy codifications." 
Kelly, 479 U.S. at 47; see also United States v. Ron Pair 
Enters., Inc., 489 U.S. 235, 245-46, 109 S. Ct. 1026, 103 L. 
Ed. 2d 290 (1989) (reading the Bankruptcy Code of 1978 as 
altering pre-existing case law doctrine because "Congress 
expressly chose" to do so through "language . . . clearer than 
the language at issue in . . . Kelly"). If Congress intended to 
effect "significant change" from the pre-BAPCPA 
background rule that post-petition voluntary 401(k) 
contributions are disposable income, it is odd to think it chose 
to do so through an apparently misplaced hanging paragraph.

Two, the majority opinion's holding is in tension with 
BAPCPA's emphasis on curbing perceived abuses of the 
bankruptcy process by debtors. Ransom v. FIA Card Servs., 
N.A., 562 U.S. 61, 64, 131 S. Ct. 716, 178 L. Ed. 2d 603 
(2011). Through BAPCPA, Congress sought to discourage 
debtors from pursuing a Chapter 7 liquidation, where a debtor 
pays debts out of current assets, and instead to pursue a 
Chapter 13 reorganization, where a debtor pays debts out of 
income earned over the  [***25]  next three to five [**41]  
years. Elizabeth Warren, et al., The Law of Debtors and 
Creditors 253 (7th ed. 2014). Having encouraged the use of 
Chapter 13's multi-year plan for repaying creditors, it is 
difficult to believe Congress simultaneously created a massive 
loophole permitting a Chapter 13 debtor nonetheless to 
dramatically undermine creditors by dedicating her post-
petition income to a 401(k), for her own future use.

Take this case as an example. At the time of her Chapter 13 
filing, Davis owed $189,000 to her unsecured creditors. She 
committed to a plan that would pay her creditors just $19,380, 
barely 10% of the debt she amassed. To that end, Davis, 
despite having a gross monthly income of $5,627, attributed 
only $323 of that amount as disposable income available to 
her creditors. Davis calculated that diminutive figure in part 
by setting aside $220 of her gross monthly income to make 
contributions to her 401(k) account. The majority opinion 
now blesses that effort, allowing Davis to shield an additional 
40% of the already modest amount she could have paid to her 
creditors, leaving those creditors with just a dime for every 
dollar they are owed. Quite a windfall, then, for Davis.

That is not to say Davis [**42]  could never save for 
retirement, even in a post-petition Chapter 13 repayment 
setting. Were her  [*365]  monthly living expenses to fall 
below the over $5,000 budgeted for those expenses, she could 
invest the difference in a 401(k) or another forward-looking 
investment device. But at least for a three-to-five-year period, 
Congress curbed her from having her cake (over $5,000 for 
monthly living expenses) and eating it too (contributing $220 
to a 401(k) over and above her monthly living expenses).
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Three, the majority opinion upsets settled expectations. Dicta 
or not, Seafort was clear in its instruction that post-petition 
401(k) contributions are disposable income. Numerous 
bankruptcy courts accepted that instruction in this exact 
situation. See, e.g., In re Rogers, 12-32558 (Bankr. E.D. 
Mich. 2012); In re Caticchio, 16-10800 (Bankr. N.D. Ohio 
2016). Creditors have likely done the same, relying on our 
conclusion in Seafort to set interest rates to compensate 
themselves should a debtor default, on the assumption that 
any recovery would not be impeded by a debtor's additional 
401(k) contributions. Cf. Joshua Goodman & Adam Levitin, 
Bankruptcy Law and the Cost of Credit: The Impact of 
Cramdown on [**43]  Mortgage Interest Rates, 57 J.L. & 
Econ. 139, 156 (2014) (finding statistical evidence that before 
the Supreme  [***26]  Court prohibited the judicial practice, 
jurisdictions that allowed bankrupt debtors to reduce their 
mortgage principal through "cramdowns" faced higher 
interest rates than jurisdictions that did not permit such 
cramdowns). The majority opinion, however, upsets that large 
basket of settled expectations. In this way and many others, 
the majority opinion does not "build on" Seafort—it goes in 
an entirely different direction. Maj. Op. at 14.

Four, the majority opinion's reading of § 541 invites abuse by 
debtors. If, as the majority opinion concludes, all that is 
required to keep post-petition income out of a creditor's hands 
is for a debtor to have some track record (perhaps even as 
short as one month) of 401(k) contributions before filing, 
debtors will no doubt take advantage of that unexpected 
invitation. Sophisticated or not, every debtor surely would 
understand the incentive to enhance dramatically their 401(k) 
contributions if bankruptcy potentially was on the horizon, 
knowing they could shield that inflated contribution level 
while in bankruptcy. Those enhanced contributions, 
ironically, might even contribute [**44]  to one's ultimate 
bankruptcy, taking away money that otherwise would be used 
for current expenses. Drafting legislation, to be sure, is not 
always a perfect science. See Lamie v. U.S. Tr., 540 U.S. 526, 
534, 124 S. Ct. 1023, 157 L. Ed. 2d 1024 (2004) (describing 
11 U.S.C. § 330(a)(1) of the Bankruptcy Code as "awkward, 
and even ungrammatical"). But it is surprising to learn that 
Congress's drafting pen was so wide of the mark, it actually 
incentivized, and perhaps even exacerbated, bankruptcy 
filings in this manner.

Those abuses, moreover, cannot be sufficiently policed 
through the bankruptcy court's enforcement of 11 U.S.C. § 
1325(a)(3)'s good faith rule. As this expansive loophole 
understandably becomes a frequent tool for debtors, good 
faith inquiries will become the rule, rather than the exception, 
something Congress surely could not have intended. See, e.g., 
In re Barfknecht, 378 B.R. 154, 164 (Bankr. W.D. Tex. 2007) 
(rejecting an interpretation of the good faith standard when 

the "proposed reading of the good faith standard would 
swallow up these other explicit statutory treatments, 
effectively rendering them nullities"). And it is seemingly 
little more than wishful thinking to believe the good faith 
requirement will predictably and consistently curb that 
widespread abuse. In our Circuit, the applicability of § 
1325(a)(3) is a twelve-factor (yes, twelve!) totality of [**45]  
the circumstances test. In re  [*366]  Barrett, 964 F.2d 588, 
592 (6th Cir. 1992). And even then, those factors are not 
exhaustive, nor is any one of the dozen or  [***27]  more 
dispositive. In re Alt, 305 F.3d 413, 419 (6th Cir. 2002); see 
also In re Caldwell, 851 F.2d 852, 860 (6th Cir. 1988). 
Whatever the virtues of a totality of the circumstances test, 
predictable outcomes and consistent results are not among 
them. United States v. Mead Corp., 533 U.S. 218, 241, 121 S. 
Ct. 2164, 150 L. Ed. 2d 292 (2001) (Scalia, J., dissenting) 
(describing "th'ol' 'totality of the circumstances' test" as the 
one "most feared by litigants who want to know what to 
expect"); see also Antonin Scalia, Rule of Law as a Law of 
Rules, 56 U. Chi. L. Rev. 1175, 1179 (1989) (arguing that to 
adopt a totality of the circumstance test "is effectively to 
conclude that uniformity is not a particularly important 
objective"). Ironically, the majority opinion's rule coupled 
with the good faith totality test would functionally adopt the 
pre-BAPCPA minority rule of a "case-by-case" inquiry into 
whether post-petition voluntary 401(k) contributions should 
be exempted from disposable income. Hebbring, 463 F.3d at 
906-07; In re Taylor, 243 F.3d at 129. Rather than concluding 
that Congress silently adopted that cumbersome minority 
approach, the better reading, to my mind, is that Congress 
instead imposed a conclusive rule, one that is far more 
manageable, and more consistent in application.

That leaves the majority opinion's observation regarding § 
541's reference [**46]  to 11 U.S.C. § 1325(b)(2). As the 
majority opinion sees things, because § 541(b)(7)(A) cites to § 
1325(b)(2)'s "disposable income" provision (as opposed to § 
1325(b)(1)'s "projected disposable income"), and because 
"disposable income" relies in part on a debtor's pre-filing 
income, the hanging paragraph allows a debtor to continue 
401(k) contributions at a pre-filing level, making them 
exempt from "disposable income." The majority opinion thus 
turns on an oblique inference from a nuanced distinction.

To my mind, that delicate reading of §§ 541(b) and 
1325(b)(2) has many interpretive holes. Take § 541(b) first. 
Nothing in § 541(b) speaks to protecting periodic actions like 
monthly 401(k) contributions. Section 541(b) identifies the 
items not included in the property of the estate by reference to 
the total amount of the asset at the time of bankruptcy, not the 
fractional nature in which the asset was accumulated. In other 
words, protecting the total value of a 401(k) asset 
accumulated pre-petition says nothing about authorizing 
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additional periodic contributions post-petition.

 [***28]  Section § 1325(b)(2) is an equally poor vehicle for 
reaching the majority opinion's outcome. Section 1325, as its 
title indicates, addresses the requirements needed for 
"Confirmation of [the] plan [of reorganization]." Among the 
tasks necessary [**47]  for a debtor to propose her three-to-
five-year repayment plan is calculating the amount required 
"for the maintenance or support of the debtor" during the 
repayment period, with any remaining monies paid to 
creditors. 11 U.S.C. § 1325(b)(2)(A)(i). How that extrapolates 
into justification for a debtor to shield monthly 401(k) 
contributions during the repayment period is beyond me. 
After all, contributing to one's future retirement has nothing to 
do with the common understanding of maintaining or 
supporting oneself today. See Maintenance, Oxford English 
Dictionary Online (2020) (defining maintenance as "[t]he 
action of providing oneself, one's family, etc., with the means 
of subsistence or necessaries of life"); Support, Black's Law 
Dictionary (11th ed. 2019) (defining support as "Sustenance 
or maintenance; esp., articles such as food and clothing").

Nor, in any event, does § 541(b)(7)(A)'s reference to § 
1325(b)(2) foreclose my  [*367]  reading of the hanging 
paragraph. A debtor's pre-filing 401(k) contributions can be 
realized or accessed during the Chapter 13 repayment period, 
which in turn could increase a debtor's post-petition 
"disposable income." 11 U.S.C. §1325(b)(2). Consider once 
again mandatory minimum withdrawals or other 401(k) 
disbursements after a Chapter [**48]  13 filing. If those 
disbursements begin after the debtor's bankruptcy filing, a 
creditor potentially could move to modify the confirmed plan 
under the auspices of § 1329(a), which allows a creditor to 
request that disposable income be increased in light of an 
unanticipated increase in debtor income during the Chapter 13 
repayment period. See Germeraad v. Powers, 826 F.3d 962, 
974 (7th Cir. 2016); Barbosa v. Soloman, 235 F.3d 31, 40-41 
(1st Cir. 2000); In re Arnold, 869 F.2d 240, 241 (4th Cir. 
1989); In re Scholl, 605 B.R. 163, 178 (Bankr. S.D. Ohio 
2019). Again, the hanging paragraph ensures that those 
amounts are not deemed disposable income.

For these reasons, I respectfully dissent.

End of Document
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Overview

HOLDINGS: [1]-Upon a post-discharge conversion of a 
Chapter 7 debtor's case to Chapter 13 under 11 U.S.C.S. § 
706(a), although debtor received a discharge as to any 
personal liability for pre-petition debts owed to the creditor, 
upon conversion, those obligations became claims against the 
debtor's Chapter 13 estate; [2]-As creditor timely filed its 
proofs of claims in the Chapter 13, it was entitled to receive 
distributions from the estate despite the existence of the 
Chapter 7 discharge and thus, debtor's objections to the claims 
were overruled.

Outcome
Debtor's objections to the claims were overruled.
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HN1[ ]  Proof of Claim, Effects & Procedures
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other person as the court may direct to provide the debtor and 
all creditors notice by mail of the time in which to file proofs 
of claims pursuant to Federal Fed. R. Bankr. P. 3002.

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Liquidations

HN2[ ]  Conversion & Dismissal, Liquidations

Pursuant to 11 U.S.C.S. § 706(a), a debtor may convert their 
case from Chapter 7 to a proceeding under Chapter 11, 12 or 
13 at any time, so long as the case has not been previously 
converted.
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11 U.S.C.S. § 524(a)(2) provides, in part, that an order 
discharging a debtor from their debts operates as an injunction 
against the commencement or continuation of an action, the 
employment of process, or an act, to collect, recover, or offset 
any such debt as a personal liability of the debtor. A discharge 
does not extinguish the debt itself, but, rather, only releases 
the debtor from personal liability for said debt. The obligation 
still exists and can be collected from any other entity that 
might be liable. § 524(e).

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Liquidations

HN4[ ]  Conversion & Dismissal, Liquidations

The fact that a discharge voids only in personum liability has 
important implications if a debtor's Chapter 7 case is 
subsequently converted to another chapter. This is because 
while a discharge eliminates a debtor's personal liability for a 
debt, it does not extinguish the liability of the bankruptcy 
estate.

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Effects of Conversion

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

Bankruptcy Law > ... > Discharge & 
Dischargeability > Effect of Discharge > Protection of 
Debtors

HN5[ ]  Conversion & Dismissal, Effects of Conversion

The effect of a discharge is to prohibit collection of a 
discharged debt as a personal liability of the debtor. 11 
U.S.C.S. § 524(a). It does not affect the liability of any other 
person or entity for the debt. § 524. In particular, nothing in 
the Bankruptcy Code suggests that a discharge eliminates a 
creditor's claim against the bankruptcy estate. The bankruptcy 
estate comes into existence upon the commencement of the 
case. 11 U.S.C.S. § 541(a). Claims against the estate, if 
objected to, are determined as of the filing of the bankruptcy 
petition. 11 U.S.C.S. § 502(b). Even in a Chapter 7 case that 
has never been converted, the sequence of events is such that 
a debtor generally receives his or her discharge prior to the 
trustee making distributions to creditors. It has never been 
seriously argued, however, that creditors whose debts are 
discharged in the course of an unconverted Chapter 7 case 
thereby suddenly lose the right to receive their pro rata share 

of distributions. The analysis is not altered simply because the 
case is converted. The conversion of a case does not change 
the date of the commencement of the case or the date of the 
filing of the petition. 11 U.S.C.S. § 348(a). Thus, creditors 
with valid claims against a bankruptcy estate on the date the 
bankruptcy petition is filed do not lose them simply because 
the debtor is granted a discharge or the case is converted.

Bankruptcy Law > ... > Liquidations > Estate Property 
Distribution > Distributions Among Unsecured Classes

Bankruptcy Law > ... > Liquidations > Estate Property 
Distribution > Distributions Within Unsecured Classes

Bankruptcy Law > Claims > Types of 
Claims > Unsecured Nonpriority Claims

HN6[ ]  Estate Property Distribution, Distributions 
Among Unsecured Classes

There is nothing in the Bankruptcy Code that provides that 
only claims that were timely filed in the Chapter 7 may 
receive distributions in a subsequent Chapter 13 proceeding. 
Further, under 11 U.S.C.S. § 726(a)(3), tardily filed unsecured 
claims in a Chapter 7 are not disallowed but are, instead, 
subordinated to timely-filed claims. § 726(a)(3).

Bankruptcy Law > ... > Bankruptcy > Case 
Administration > Bankruptcy Court Powers

HN7[ ]  Case Administration, Bankruptcy Court Powers

A court is bound by the requirements of the Bankruptcy Code 
and cannot take an approach that is not supported in law.

Counsel:  [*1] Keith Allen Pike, Debtor: James E Ford, 
Upright Law LLC, Benton, IL.

Judges: Laura K. Grandy, UNITED STATES 
BANKRUPTCY JUDGE.

Opinion by: Laura K. Grandy

2020 Bankr. LEXIS 2124, *2124

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60JT-CY71-FBV7-B2K6-00000-00&context=&link=LNHNREFclscc4
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60JT-CY71-FBV7-B2K6-00000-00&context=&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S7X-D412-D6RV-H2NM-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S7X-D412-D6RV-H2MW-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73J2-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60JT-CY71-FBV7-B2K6-00000-00&context=&link=LNHNREFclscc6
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MM-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60JT-CY71-FBV7-B2K6-00000-00&context=&link=LNHNREFclscc7


Page 3 of 6

Joseph Ferrise

Opinion

In this case, the Court must examine the effect of a Debtor's 
Chapter 7 discharge on pre-petition claims when the case is 
subsequently converted to a proceeding under Chapter 13.

FACTS

The facts of this case are not in dispute. On August 18, 2017, 
Debtor Keith Allen Pike (Debtor), filed a petition under 
Chapter 7. Synergy Bank, predecessor in interest to creditor 
Crown Asset Management, was listed as an unsecured 
creditor on Debtor's Schedule E/F.1 On December 4, 2017, 
the Debtor received a Chapter 7 discharge. Shortly thereafter, 
on December 28, 2017, the Debtor filed an amended Schedule 
A/B to list a previously undisclosed interest in a Bankers Life 
and Casualty annuity. The Debtor listed the value of the 
annuity as "unknown." He also filed a corresponding 
amended Schedule C on January 2, 2018 to claim a $1,968.00 
exemption in the annuity pursuant to 735 ILCS 5/12-1001(b).

On February 6, 2018, the Chapter 7 Trustee ("Trustee") filed a 
motion indicating that she had discovered unencumbered 
assets (i.e. the annuity) for the benefit of the estate. In 
response to this motion, the [*2]  Clerk of Court issued a 
notice establishing May 8, 2018 as the deadline by which 
creditors were to file their proofs of claims. Although several 
creditors filed claims in the Chapter 7, Crown Asset 
Management LLC ("Creditor") did not.

Meanwhile, on February 1, 2018, the Trustee sent a letter to 
Debtor's counsel requesting that she be provided 
documentation evidencing the value of the annuity as well as 
the contact information for the insurance agent/provider. See 
Motion to Compel Debtor to Turnover Documentation to 
Trustee, ECF Doc. 33, Exhibit A. The information was not 
timely provided, and, consequently, on May 7, 2018, the 
Trustee was required to file a motion to compel turnover of 
the requisite documents. However, the Debtor eventually 
provided the requested information and the Motion to Compel 
was withdrawn on June 11, 2018.

On April 8, 2019, the Trustee filed a second Motion to 
Compel, this time seeking to compel the Debtor to turnover 
the non-exempt equity in the annuity for the benefit of the 
estate. This motion was necessitated by Debtor's failure to 

1 See Debtor's Schedule E/F Doc. 1, p. 5, ¶¶ 4.11, 4.13 and 4.15.

comply with a demand letter dated March 22, 2019 in which 
the Trustee requested that the Debtor turnover the sum of 
$4,500.00 [*3]  in lieu of liquidating the annuity. Trustee's 
Motion to Compel Turnover of Property, ECF Doc. 43, 
Exhibit A.2 Rather than turnover the asset to the Trustee, on 
April 24, 2019, the Debtor moved to convert his case to a 
proceeding under Chapter 13. Although the Trustee initially 
objected to conversion, the matter was ultimately resolved3 
and, on May 31, 2019, the Debtor's case was converted to 
Chapter 13. No monies were collected or paid on account of 
the estate while the case was in Chapter 7. See Trustee's 
Report of No Distribution, ECF Doc. 61.

After the case was converted, the Court issued a Notice of 
Chapter 13 Bankruptcy Case pursuant to Federal Rule of 
Bankruptcy Procedure 2002(f)(3) which, inter alia, 
established August 9, 2019 as the claims bar date for non-
governmental entities.4 On June 17, 2019, Quantum3 Group 
LLC, as agent for the Creditor, filed three unsecured claims: 
Claim 6-1 in the amount of $823.51; Claim 7-1 in the amount 
of $729.73; and Claim 8-1 in the amount of $502.59 
(collectively the "Claims").

On January 17, 2020, the Debtor filed objections to the 
Claims. In each objection, the Debtor asserts that because the 
Creditor failed to file proofs of claims while the case was in 
Chapter 7, the Debtor's obligations [*4]  to the Creditor were 
eliminated by the December 4, 2017 discharge order. The 
Creditor filed responses disputing Debtor's assertions and 
after the submission of briefs, the matter was taken under 

2 According to the March 22, 2019 correspondence, the Debtor 
purchased the annuity on April 9, 2014 for $36,802.11. It provided 
for monthly payments to the Debtor of $140.40 per month for 300 
months. The Trustee requested that the Debtor turnover $4,500.00, 
which represented an amount sufficient to pay the allowable 
unsecured claims of $3,360.55 as well the administrative claims in 
the case.

3 Pursuant to an agreed order entered May 30, 2019, the parties 
stipulated that if the Debtor's Chapter 13 case was ever subject to 
dismissal for any reason, the case would be reconverted to Chapter 7 
rather than dismissed. In addition, the order required the Debtor to 
pay an amount sufficient into his Chapter 13 plan to pay the Chapter 
7 Trustee an administrative claim of $840.00 and unsecured creditors 
a total of $3,360.00.

4 HN1[ ] Federal Rule of Bankruptcy Procedure 2002(f) requires 
the Clerk of Court or such other person as the Court may direct to 
provide the debtor and all creditors notice by mail of the time in 
which to file proofs of claims pursuant to Federal Bankruptcy Rule 
3002. At the time that this case was converted, Rule 3002(c) 
provided that proofs of claims were timely filed if filed "not later 
than 70 days after the order for relief. . .or the date of conversion to a 
case under chapter 12 or 13."

2020 Bankr. LEXIS 2124, *1
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advisement.

DISCUSSION

HN2[ ] Pursuant to § 706(a) of the Bankruptcy Code, a 
debtor may convert their case from Chapter 7 to a proceeding 
under Chapter 11, 12 or 13 at any time, so long as the case has 
not been previously converted.5 While the Code is clear as to 
the debtor's right to convert generally, it offers little guidance 
as to what happens if the debtor seeks to convert their case 
after receiving a Chapter 7 discharge.

HN3[ ] Section 524(a)(2) of the Bankruptcy Code provides, 
in pertinent part, that an order discharging the debtor from 
their debts "operates as an injunction against the 
commencement or continuation of an action, the employment 
of process, or an act, to collect, recover, or offset any such 
debt as a personal liability of the debtor. . . ." 11 U.S.C. § 
524(a)(2). A discharge does not extinguish the debt itself, but, 
rather, only releases the debtor from personal liability for said 
debt. Houston v. Edgeworth (In re Edgeworth), 993 F.2d 51, 
53 (5th Cir. 1993). See also Matter of Paeplow, 972 F.2d 730, 
735 (7th Cir. 1992); In re Giles, 502 B.R. 892, 904 (Bankr. 
N.D. Ga. 2013). The obligation still exists and can be 
collected from any other entity that might be liable. 11 U.S.C. 
§ 524(e). Edgeworth, 993 F.2d at 53.

HN4[ ] The fact that a discharge voids only in personum 
liability has important implications [*5]  if a debtor's Chapter 
7 case is subsequently converted to another chapter. This is 
because while a discharge eliminates a debtor's personal 
liability for a debt, it does not extinguish the liability of the 
bankruptcy estate. This concept was discussed in extensive 
detail in In re Mosby, 244 B.R. 79 (Bankr, E.D. Va. 2000). In 
that case, the debtors sought to convert their case to Chapter 
13 after previously receiving a Chapter 7 discharge. The 
Trustee objected, arguing, among other things, that because 
the debtors' debts had been discharged in the Chapter 7, there 
were no longer any debts to be paid through the Chapter 13 
plan. In rejecting this argument, the Mosby court opined:

[T]he argument that once a discharge has been issued 
there are no debts for a plan to pay cannot be supported 
by a close reading of the Bankruptcy Code. HN5[ ] 
The effect of a discharge is to prohibit collection of the 
discharged debt 'as a personal liability of the debtor.' § 
524(a), Bankruptcy Code. It does not affect the liability 

5 Section 706(a) states, in pertinent part: "The debtor may convert a 
case under this chapter to a case under chapter 11, 12, or 13 of this 
title at any time, if the case has not been converted under section 
1112, 1208, or 1307 . . . ."

of any other person or entity for the debt. § 524, 
Bankruptcy Code. In particular, nothing in the Code 
suggests that a discharge eliminates the creditor's claim 
against the bankruptcy estate. . . . The bankruptcy estate 
comes into existence upon 'the commencement of [the] 
case.' [*6]  § 541(a), Bankruptcy Code. Claims against 
the estate, if objected to, are determined 'as of the filing 
of the [bankruptcy] petition.' § 502(b), Bankruptcy Code. 
Even in a chapter 7 case that has never been converted, 
the sequence of events is such that the debtor generally 
receives his or her discharge prior to the trustee making 
distributions to creditors. It has never been seriously 
argued, however, that creditors whose debts are 
discharged in the course of an unconverted chapter 7 
case thereby suddenly lose the right to receive their pro 
rata share of distributions. The analysis is not altered 
simply because the case is converted. The conversion of 
a case does not change the date of the commencement of 
the case or the date of the filing of the petition. § 348(a), 
Bankruptcy Code. Thus, creditors with valid claims 
against the bankruptcy estate on the date the bankruptcy 
petition is filed do not lose them simply because the 
debtor is granted a discharge or the case is converted to 
another chapter.

Id. at 87 (emphasis added). See also In re Carvalho, 2018 
Bankr. LEXIS 2968, 2018 WL 4737215 at *3 (Bankr. D.D.C., 
Sept. 28, 2018); In re Carrow, 315 B.R. 8, 21 (Bankr. 
N.D.N.Y. 2004).

The Court acknowledges that there is a line of cases which 
have held or at least assumed that upon conversion after a 
discharge, any dischargeable debts scheduled in the Chapter 7 
case are effectively eliminated and not entitled to [*7]  
distributions under the Chapter 13 plan. See In re Marcakis, 
254 B.R. 77 (Bankr. E.D.N.Y. 2000) (permitting conversion 
after discharge is "ludicrous" as no debs remain to be paid); In 
re Lesniak, 208 B.R. 902, 905 (Bankr. N.D. Ill. 1997) ("In 
order to have debts to repay, debs must exist. If a discharge 
order is entered. . . a logical assumption is that debts no 
longer exist for the debtor to repay."); In re Jones, 111 B.R. 
674, 680 (Bankr. E.D. Tenn. 1990) ("Once the Chapter 7 
discharge has been granted, the debtor's personal liability is 
extinguished, thus rendering conversion to Chapter 13 
meaningless except as to those creditors holding 
nondischargeable claims."); In re Sieg, 120 B.R. 533 (Bankr. 
D.N.D. 1990) (prior Chapter 7 discharge left only 
nondischargeable student loan debts to be paid after 
conversion to Chapter 13). However, the Court believes that 
the position advocated by Mosby is the better approach.

First, the reasoning of Mosby comports with the express 
language of the Bankruptcy Code and reconciles a debtor's 
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right to convert under § 706(a) with the discharge provisions 
of § 524(a). The bulk of authority regarding post-discharge 
conversion does not directly address the treatment of claims. 
Instead, the cases involve the issue of whether a debtor is 
even entitled to convert their case after receiving a Chapter 7 
discharge and any discussions regarding claims are primarily 
dicta.6 The [*8]  courts which have taken the position posited 
by the Debtor have uniformly held that conversion is 
impermissible after discharge as no meaningful debts would 
remain to be paid. In re Marcakis, 254 B.R. at 82-83; In re 
Lesniak, 208 B.R. 902 (Bankr. N.D. Ill. 1997); In re Schwartz, 
178 B.R. 340, 345 (Bankr. E.D. N.Y. 1995); In re Jeffrey, 176 
B.R. 4 (Bankr. D. Mass 1994). However, as noted by the court 
in Carrow, "[t]he problem with this line of authority with all 
due respect, is that the courts have reached a conclusion of 
law that is based more on citation to each other's decisions 
than on any critical analysis of the Code, the Rules, or 
existing case law." Carrow, 135 B.R. at 21. Not only is this 
approach not supported by a careful reading of §§706 and 
524(a), but its strict application would absurdly preclude the 
Chapter 7 Trustee from paying any claims after the entry of 
the discharge.

Further, an interpretation of § 524(a) that "eliminates" a debt 
in its entirety upon discharge rather than construing it as an 
obligation of the bankruptcy estate could present an abuse of 
the bankruptcy process if the case is subsequently converted. 
A debtor who is permitted to extinguish his debts via 
discharge and then convert to Chapter 13 prior to liquidation 
of the Chapter 7 estate will have essentially received all of the 
benefits of Chapter 7 without any of the burdens. This is 
because the debtor would regain his non-exempt [*9]  
property upon conversion, but his obligations would no longer 
exist. In re Rigales, 290 B.R. 401, 407 (Bankr. D. N.M. 2003). 
An unscrupulous debtor could conceal assets in the Chapter 7 
in order to avoid liquidation and then convert to Chapter 13 in 
order to retain the asset to the detriment of creditors. In re 
Jeffrey, 176 B.R. 4, 6 (Bankr. D. Mass. 1994) (debtor's 
purpose of converting to Chapter 13 after receiving a 
discharge was not to repay debts but, rather, to evade his 
Chapter 7 obligations). This type of situation is avoided if 
claims, while discharged as to the debtor personally, are 
deemed claims against the estate in the converted case.

Finally, the approach advocated by the Debtor is inconsistent 
with the right to convert afforded by § 706(a). The legislative 
history of that subsection indicates that Congress was 
concerned that "the debtor should always be given the 
opportunity to repay his debts." H.R. Rep. No. 595, 95th 

6 The issue of whether a debtor has an absolute right to convert their 
case is not before the Court and, therefore, need not be addressed.

Cong., 1st Sess. 380 (1977); S. Rep. No. 989, 95th Cong., 2d 
Sess. 94 (1978). "It seems unlikely that Congress intended 
conversion as a technique for debtors to avoid both 
liquidation in the Chapter 7 case and the payment of 
prepetition debts in the Chapter 13 case. If claims discharged 
in the Chapter 7 case are disallowed in the Chapter 13 case 
after conversion, [*10]  creditors would be both precluded 
from sharing in the Chapter 7 estate and disallowed to receive 
distributions in the Chapter 13 case. The courts are not likely 
to go there." Keith M. Lundin, LUNDIN ON CHAPTER 13, § 
148.3, at P14, LundinOnChapter13 (last visited August 4, 
2020).

Interestingly, in an attempt to distinguish both Mosby and the 
"discharge" line of cases from the case at bar, the Debtor 
appears to argue that only the claims of creditors that failed to 
file timely proofs of claim in the Chapter 7 case were 
extinguished in the post-discharge conversion. According to 
the Debtor "[t]here is a legal distinction between claims filed 
pre-conversion and those filed post conversion in this case." 
Brief in Support of Debtor's Objection to Claim, ECF Doc. 
132 at p.2. He maintains that in the event that this case is ever 
reconverted to Chapter 7, "[t]he claims filed post conversion 
would arguably not be entitled to share in the proceeds of the 
bankruptcy estate as [those Creditors] failed to file a claim 
under the original claim period." Hence, according to the 
Debtor, it would be inequitable to permit creditors who failed 
to timely file claims in the Chapter 7 to share in the Chapter 
13 distribution. [*11]  Id.

Not surprisingly, the Debtor offers absolutely no authority to 
support this proposition. HN6[ ] There is nothing in the 
Bankruptcy Code that provides that only claims that were 
timely filed in the Chapter 7 may receive distributions in a 
subsequent Chapter 13 proceeding. Further, under 11 U.S.C. § 
726(a)(3), tardily filed unsecured claims in a Chapter 7 are 
not disallowed but are, instead, subordinated to timely-filed 
claims. 11 U.S.C. § 726(a)(3). See also In re Outboard 
Marine Corp., 386 F.3d 824, 829 (7th Cir. 2004). It appears 
that the Debtor is arbitrarily dictating which claims were 
"extinguished" by the Chapter 7 discharge and which should 
remain to be paid in the Chapter 13. HN7[ ] This Court is 
bound by the requirements of the Bankruptcy Code and 
cannot take an approach that is not supported in law.

Applying the Mosby analysis to the instant case, the Debtor's 
bankruptcy estate came into existence on August 18, 2017 
when the Chapter 7 petition was filed. It is undisputed that the 
pre-petition obligations owed to the Creditor were listed on 
the Debtor's Schedule E/F and were claims against the 
Debtor's Chapter 7 estate. Although the Debtor received a 
discharge as to any personal liability for these debts, upon 
conversion, these obligations became claims against the 

2020 Bankr. LEXIS 2124, *7

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MB-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41KN-W070-0039-00KN-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJG-FGD0-003B-X023-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RJG-FGD0-003B-X023-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-NN30-003B-X21B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-NN30-003B-X21B-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-PTF0-003B-X555-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-PTF0-003B-X555-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DFJ-8FB0-0039-01JC-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MB-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8W98-8ST2-D6RV-H36N-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4877-B9P0-0039-021P-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-PTF0-003B-X555-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-PTF0-003B-X555-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MB-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60JT-CY71-FBV7-B2K6-00000-00&context=&link=clscc6
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MM-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MM-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S8T-0CK2-8T6X-73MM-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DK6-R430-0038-X3SY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DK6-R430-0038-X3SY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:60JT-CY71-FBV7-B2K6-00000-00&context=&link=clscc7
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YJR-M1T0-0039-00TK-00000-00&context=


Page 6 of 6

Joseph Ferrise

Debtor's Chapter 13 estate. [*12]  Creditor timely filed its 
proofs of claims in the Chapter 13 and is, therefore, entitled to 
receive distributions from the estate despite the existence of 
the Chapter 7 discharge. Accordingly, the Court finds that the 
Debtor has raised no basis for disallowing these Claims and 
his objections to the Claims are OVERRULED.

SEE SEPARATE ORDER ENTERED THIS DATE.

ENTERED: August 7, 2020

/s/ Laura K. Grandy

UNITED STATES BANKRUPTCY JUDGE

ORDER

For the reasons stated in the Opinion entered this date, IT IS 
ORDERED that Debtor Keith Allen Pike's objections to 
Claims 6-1, 7-1, and 8-1 filed by Quantum3 Group LLC as 
agent for Crown Asset Management LLC are OVERRULED.

ENTERED: August 7, 2020

/s/ Laura K. Grandy

UNITED STATES BANKRUPTCY JUDGE

End of Document
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