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1. CAN PAST RENT BE PART OF THE CHAPTER 13 PLAN? 

 
Historically, past rent has been an unsecured claim in a Chapter 13 plan. Generally, by 
the time the Chapter 13 is filed, the debtor is no longer living in the location which gave 
rise to the past due claim for rent. Therefore, the rent is treated as an unsecured claim.  
 
Given the COVID related eviction moratoriums over the last 18 months, many 
individuals now find themselves delinquent in rent. Counsel have inquired if past due rent 
can be part of the Chapter 13 plan if it is the debtor’s intent to remain living at their 
current location.  
 
As this a novel question, the Chapter 13 office can only offer the following thoughts: 
 

a. The Chapter 13 plan must provide for the past due rent to be paid in full, much 
like a delinquent car lease. 

b. The Chapter 13 plan must assume the rental lease contract in section 6 of the plan. 
c. Counsel should review 11 USC § 365 to determine whether or not it applies to a 

Chapter 13 case. It may or may not. 
d. Landlords can always object to the Chapter 13 plan on the basis that the debtor 

did not fulfill their obligations under the rental contract (destroyed the property or 
caused other damage).   

 
It is the position of the Chapter 13 Trustee to allow past due rent in the Chapter 13 plan, 
on the above conditions, subject to any objections or concerns parties may raise.  
 
 

2. CARES ACT- EXTENSION 
 

Many provisions of the CARES Act were recently extended.  
 
One of the items of the CARES Act extension was to allow modification of Chapter 13 
plans so that the plan duration may extend to 84 months. 
 
This provision is effective for plans which were confirmed as of March 27, 2021. Please 
note that this extension will expire on March 27, 2022. Counsel and their clients have a 
limited amount of time to extend applicable plans to allow an 84-month plan duration. 
 
The 84-month plan duration can be very beneficial to debtors in allowing them additional 
time to catch up plan payment delinquencies and be successful in their Chapter 13 plan. 
However, counsel should consider the following when extending the plan up to 84 
months: 
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A. The request to extend the plan duration up to 84 months must be by motion. It 
is a motion to modify the plan (not an extension). The CARES Act legislation 
specifically says that plans may be modified; and therefore, counsel must file 
a motion to modify the plan. 
 

B. To allow proper service and notice, the motion must be served on all 
applicable parties. 

 
C. As with all plan modifications, amended schedules I and J must be filed with 

the Court.  
 
D. As with all plan modifications, appropriate tax returns, paystubs, and other 

financial information must be submitted to the Chapter 13 office for review. 
 

E. The motion must specifically state how the debtor’s finances have been 
affected by COVID-19 and give details. Please note that the reasons to extend 
based on COVID-19 can include but are not limited to the following: 
 

i. The debtor had reduced income over the last year and a half 
due to COVID-19. 

ii. Someone in the debtor’s household has had reduced income 
due to COVID-19 over the last year and a half. 

iii. Either the debtor or someone in the household has health issues 
related to COVID-19 (and explain how it impacted finances – 
inability to work, costs of medical treatment, etc.) 

iv. Due to COVID-19, the debtor’s finances have been limited and 
the debtor has not been able to pay routine living expenses 
such as utility bills, groceries, etc. 
 

F. Please note that the plan is modified “up to 84 months”. This allows the 
Chapter 13 office to adjust the plan as it may take less than the full 84 months 
to complete. This language should be included in both the motion and the 
order. 
 

G. If the motion and order state that the plan is modified “to 84 months”, the plan 
is locked to the full 84 months and the debtor may end paying more to 
creditors than the debtor is required. 
 

H. The motion and order must state the amount of the plan payment. 
 
I. The motion and order must allow the Trustee to adjust the dividend based on 

the debtor’s applicable commitment period. 
 
The financial reasons on how someone can be affected by COVID-19 can be very broad 
but they must be specifically stated in the pleadings. To simply say that the debtor has 



been affected by COVID-19 is not sufficient and will delay approval of the needed 
modification. 
 
Some motions to modify the plan duration up to 84 months have stated that the debtor’s 
plan payment arrearages are current as of the date of the motion. This language is not 
appropriate. The debtor’s plan payment arrearages are not current; the arrearage is being 
rolled forward up to an 84-month plan duration to allow the debtor to be successful in the 
plan. Counsel will run into issues saying “plan payments are current”, especially in cases 
which require conduit mortgage payments. The plan payment arrearage is being rolled 
forward to allow the debtor additional time to pay the delinquent payments. 
 
Please note that the Trustee will adjust the unsecured dividend based only on the 36 
month and 60-month applicable commitment period for plans extended up to 84 months.  
Conduit mortgage payments will extend up to 84 months. In rare cases where the debtor 
may have a financial windfall after extending the plan, the Trustee will move to increase 
the unsecured dividend through a motion to modify the plan with notice and service to 
the appropriate parties. 
 
Many plans are being modified to 84 months as appropriate and will help debtors to be 
successful in a Chapter 13 plan.  
 

3. DEBTORS IN A MORTGAGE FORBEARANCE PROGRAM WHEN 
PLAN IS FILED 

 
Some counsel are not putting conduit mortgage payments inside the Chapter 13 plan as 
required by Administrative Order 16-1. 
 
Counsel are asserting that the debtor is in a forbearance program; and therefore, are not 
delinquent. However, the fact that the debtor is in a forbearance program is evidence in 
and of itself that the debtor is not current in mortgage payments.  
 
To be excused from Administrative Order 16-1, counsel must file a motion and be 
granted permission by the US Bankruptcy Court.  
 
In general, the Trustee will object to these motions as in many cases when the Trustee 
asks for proof that the debtor is in a forbearance program, no proof could be provided by 
the debtor.  
 
In cases where debtor is in a forbearance program, the plan should provide for conduit 
mortgage payments and state the date the mortgage payments are to resume. 
 

4. FORBEARANCE PROOF OF CLAIM 
 
Please be advised that when a mortgage company files a proof of claim based on post-
petition plan payments which were held in forbearance, the Trustee will treat these 
forbearance mortgage claims similar to a post-petition mortgage arrearage claim. 



Therefore, the Trustee will process payment on these claims. In applicable cases, the 
Trustee will file motions to modify the plan to increase payments if the forbearance claim 
makes the plan not feasible. Thus, the debtor has a combination of choices which 
includes extending the plan up to 84 months, or objecting to the forbearance claim if the 
debtor believes that claim is not accurate.  
 

5. PERSONAL FINANCIAL MANAGEMENT COURSE 
 
The Chapter 13 office will continue to sponsor an on-line Personal Financial 
Management Course through the Trustee Education Network. Information regarding the 
online program is available on the Chapter 13 website at www.chapter13info.com. There 
is no charge to take the course online for Chapter 13 debtors who have filed in Akron, 
Ohio.  

 
Please note: in a joint case, each debtor must take the on-line course separately and use 
two different e-mails. The software program generates the required certificates of 
completion partly based on e-mails to keep track of who has taken the required course. 
 
Please find attached to this newsletter, a flyer for the on-line course that counsel may 
share with their clients in Chapter 13 cases. 

 
6. CREDITOR REQUEST TO APPEAR AT 341 MEETING 

 
As 341 meetings will continue to be held virtually for the foreseeable future, more 
creditors are requesting the opportunity to participate at 341 meetings.  
 
In order to accommodate the parties, the Trustee requests that creditors make their 
request to appear at the 341 meeting no later than 4 PM Tuesday for the Thursday 341 
meeting.  
 
Creditors can email their request to aroyer@ch13akron.com.  
 
Effective October 1, 2021, when a creditor makes a request to appear at a 341 meeting, 
the 341 meeting will be done by Zoom using video. The parties should be aware that as in 
all 341 meetings, the video will be recorded.  
 
Should a creditor fail to give the two-day notice of a request to appear at the 341 meeting, 
the Trustee may adjourn the meeting as a one-time courtesy to the creditor.  
 
If the same creditor fails to give the required notice on a regular basis and continues to 
not give the courtesy of a two-day request, the creditor may lose their opportunity to 
appear at the 341 meeting. 
 
 
 
 

http://www.chapter13info.com/
http://www.chapter13info.com/
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7. TELEPHONIC AND ZOOM 341 MEETINGS TO CONTINUE 
 

Pursuant to directives by the United States Trustee Program, in-person 341 meetings will 
continue to be suspended. The meetings will remain suspended from the date of the 
President of the United States proclamation on declaring a national emergency 
concerning the novel Coronavirus disease (COVID-19) outbreak which was issued on 
March 13, 2020. The requirement for remote 341 meetings will continue until such time 
that the President terminates the declaration.  
 
Therefore, it is expected that the Akron 341 meetings will continue to be done remotely 
through telephone or video appearance for the next few months. 
 
Please note, the Trustee does have the discretion to request an in-person meeting if the 
Trustee deems an in-person meeting is required. However, any in-person meetings must 
follow appropriate health guidelines including masks and social distancing.  
 
Unless notified differently by the Chapter 13 office, counsel appearing on behalf of 
clients at 341 meetings in Akron for Chapter 13 cases can expect 341 meetings to 
continue to be held by telephone or video appearance until further notice. 
 
The Trustee asks that at least two days prior to the meeting that counsel for the debtor 
supply the Chapter 13 office phone number(s) where counsel and their client can be 
contacted for the 341 meeting.    
 
 Counsel can send their contact information to:  aroyer@ch13akron.com. 
 

8. DEBTOR E-MAILS NEEDED PRIOR TO 341 MEETING 
 
The Trustee asks counsel to make sure to submit the debtor’s e-mail address to the 
Chapter 13 office prior to the 341 meeting. Having the e-mail allows the Trustee to 
respond quickly if debtors have questions on how the plan is being administered.  
Additionally, the e-mail is necessary should the 341 meeting be done by video, the 
Trustee will need to send both counsel and the debtor the e-mail invite with the zoom link 
included. 
 
Please find attached to this newsletter a copy of the 341 e-mail form. The Trustee asks 
the counsel have their clients complete the form and submit the form through the portal to 
the Chapter 13 Office. 
 

9. LIMITS ON PENSION CONTRIBUTIONS 
 
Penfound v. Ruskin (In re Penfound), 2021 U.S. App. LEXIS 23729, 2021 FED App. 
0179P (6th Cir.), __ F.4th __, 2021 WL 3508561 

In 1993-2017, the debtor husband Penfound worked for a company that provided its 
employees with a 401(k) plan and voluntarily contributed a portion of his wages to the 
plan. In 2017, Penfound transitioned to a new company, Protodesign, which did not offer 

mailto:aroyer@ch13akron.com
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a 401(k) plan. Penfound was unable to make further contributions to his retirement 
account. He left Protodesign in March 2018 and, weeks later started working for Laird, 
which offered a 401(k) plan. Penfound eventually resumed making contributions.  

In June 2018, Penfound and his wife filed for Chapter 13 bankruptcy, seeking to deduct 
$1,375.01 per month from their disposable income as voluntary contributions to John’s 
401(k) retirement plan. The Trustee objected.  

In June 2020, the 6th Circuit held in a similar case, Davis v. Helbling, that Chapter 13 
debtors could withhold their monthly 401(k) contributions from their disposable income 
if the debtor had been making regular contributions in the six months before the 
bankruptcy. But the Penfounds’ case was different because they were not making those 
contributions in the six months before the bankruptcy, the court said in Tuesday’s 
decision. 

The Penfounds argued that their situation should be treated like the Davis case because 
John had been contributing to his 401(k) for many years previously, which they said 
speaks to his good faith. He stopped because he took a new job that did not offer a 401(k) 
option. The bankruptcy court found that the Penfounds could “not exclude their voluntary 
contributions . . . from the calculation of disposable income.” The district court affirmed. 
In the meantime, the Sixth Circuit held that 11 U.S.C. 541(b)(7) “is best read to exclude 
from disposable income a debtor’s post-petition monthly 401(k) contributions so long as 
those contributions were regularly withheld from the debtor’s wages prior to her 
bankruptcy.” Rejecting a “good faith” argument, the Sixth Circuit affirmed the decision 
of both the bankruptcy court and the district court as to Penfound, who had made no 
contributions within the six months pre-petition. 

The Sixth Circuit held that a debtor’s prior history of contributing to a 401(k) is not 
sufficient to show that the money constitutes “current monthly income,” which is 
protected by bankruptcy law against creditor collections and is defined as the debtor’s 
average income over the six months before the bankruptcy. The Sixth Circuit wrote in the 
opinion that “…even if the debtor had no ability to make further contributions in the six 
months preceding filing; the code makes no exception for such circumstances. 
 

10. CASE LAW 
 
Ward v. Nat'l Patient Account Servs. Sols., 2021 U.S. App. LEXIS 24369, 2021 FED 
App. 0182P (6th Cir.), __ F.4th __, 2021 WL 3616067 

In line with the recent trend of courts, including the Seventh Circuit Court of Appeals, 
giving increased scrutiny to standing in consumer finance cases, the Sixth Circuit Court 
of Appeals dismissed an appeal this week under the Fair Debt Collection Practices Act 
(“FDCPA”) for lack of Article III standing in Ward v. National Patient Account Services 
Solutions, Inc., No. 20-5902, 2021 WL 3616067, — F.4th — (6th Cir. Aug. 16, 2021).  
The plaintiff alleged that NPAS, Inc. left him voicemails regarding his medical debt 
which simply identified itself as “NPAS” rather than “NPAS, Inc.,” which confused him 
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as to the correct entity and caused him to send a cease and desist letter to an unrelated 
NPAS entity. The plaintiff claimed that NPAS thus violated the FDCPA by (1) failing to 
identify itself as a debt collector in violation of 15 U.S.C. § 1692e(11), (2) failing to 
identify the true name of its business in violation of § 1692e(14), and (3) failing to 
meaningfully disclose NPAS’ identity in violation of § 1692d(6). The district court 
entered summary judgment for NPAS on the grounds that it did not qualify as a “debt 
collector” as defined by the FDCPA, and the plaintiff appealed. 

On appeal, the issue of standing was raised for the first time and centered on whether the 
plaintiff had satisfied the concreteness requirement of the “injury in fact” analysis. The 
plaintiff alleged that he suffered a concrete injury on the basis of the procedural violation 
of the FDCPA alone, or, alternatively, on the basis of the confusion he suffered, the 
expense he incurred by hiring counsel, and by receiving a phone call from NPAS after he 
submitted a cease and desist request to the wrong entity. 

The Sixth Circuit noted that, in light of the Supreme Court’s recent ruling in TransUnion 
v. Ramirez, 141 S. Ct. 2190, 2208 (2021), the plaintiff could not establish a concrete 
injury based on the mere risk of harm, but instead must show “either that the procedural 
harm itself is a concrete injury of the sort traditionally recognized or that the procedural 
violations caused an independent concrete injury.” In an attempt to demonstrate standing 
based on the procedural violation alone, the plaintiff argued that the FDCPA created an 
enforceable right to know who is calling about a debt. The plaintiff further argued that 
NPAS’ failure to identify its full name was a type of harm traditionally recognized by 
courts because it was comparable to the harm of invasion of privacy. The court disagreed, 
noting that the “mere failure to provide certain information does not mirror an intentional 
intrusion into the private affairs of another.” Because the plaintiff failed to show that the 
procedural injuries closely resembled any harm traditionally giving rise to the right to 
sue, the court held he could not demonstrate standing based on the statutory violation 
alone. 

The court next examined whether the plaintiff sufficiently demonstrated that the statutory 
violation caused him an independent injury. The court held that, based on prior Sixth 
Circuit precedent, the plaintiff could not establish a concrete injury based on merely 
being confused by the defendant’s conduct. The court likewise rejected the plaintiff’s 
claim that he suffered concrete harm by having to hire counsel to prevent further phone 
calls from the defendant, noting that this logic would give Article III standing to any 
plaintiff who hires counsel to pursue an FDCPA claim. Finally, the court held that the 
plaintiff could not establish harm based on the receipt of a voicemail he received after 
sending the cease and desist letter to the wrong entity because he “did not clearly assert in 
his complaint that he received—let alone was harmed by—an additional phone call.” 
Because the plaintiff failed to establish standing, the Sixth Circuit vacated the district 
court’s entry of summary judgment and remanded the case to be dismissed for lack of 
jurisdiction. 

One of the judges on the three-judge panel dissented, arguing that the plaintiff had in fact 
been injured by receiving a voicemail after sending the cease and desist letter to the 



wrong entity. The dissent opined that the receipt of the additional voicemail was 
analogous to the tort of invasion of privacy, which encompassed unwanted phone calls 
within its scope. The dissent noted that the plaintiff’s receipt of the additional voicemail 
was undisputed in the record, even if not properly alleged in the complaint, and that the 
court should not find standing lacking because of a “technical pleading deficiency” where 
the undisputed record confirmed that the plaintiff had standing when the suit was filed. 

Garland v. Orlans, PC, 999 F.3d 432, 2021 U.S. App. LEXIS 16107, 2021 FED App. 
0123P (6th Cir.) 
 

The plaintiffs received a letter from the defendant after their mortgage had been referred 
for foreclosure. The letter offered the opportunity to contact the lender to have their 
account reviewed “for possible alternatives to foreclosure.” It was signed “Orlans PC.” 

The plaintiffs sued, alleging the letter violated the FDCPA because it was not clear that it 
was sent by an attorney and that the attorney had not conducted a meaningful review of 
the case in question, or that of any of the thousands of people who were sent the same 
letter. A District Court judge dismissed the suit, which was appealed to the Sixth Circuit. 

Joining the Seventh Circuit, the Sixth Circuit Court of Appeals has ruled that confusion 
and anxiety are not sufficient grounds for a plaintiff to claim standing to sue in a Fair 
Debt Collection Practices Act case, affirming a lower court’s dismissal of a case, albeit 
on different grounds than what was articulated by the District Court. 

The Seventh Circuit has issued several rulings in the past six months that address the 
issue of whether a plaintiff has standing to sue. The Sixth Circuit had previously ruled in 
Buchholz v. Meyer Njus Tanick, PA that someone who is afraid of being sued does not 
qualify as a concrete injury as it pertains to the FDCPA. 

Citing Buchholz and the U.S. Supreme Court’s ruling in Spokeo v. Robins, the Sixth 
Circuit ruled that the two cases “create an insurmountable barrier for Garland because a 
bare allegation of anxiety is not a cognizable, concrete injury.” Making sure its point was 
made, the Sixth Circuit added, “A bare anxiety allegation is not the key to federal court 
for three reasons.” Those three reasons stated were: 1) A bare allegation of anxiety is an 
intangible harm without a close relationship to a harm required for providing a basis for a 
lawsuit; 2) there is nothing in the FDCPA that indicates Congress intended to make 
anxiety a reason for suing; and 3) the anxiety in question in this case was “too 
speculative.”  

Smith v. U.S. Bank N.A. (In re Smith), 999 F.3d 452, 2021 U.S. App. LEXIS 17152, 
2021 FED App. 0131P (6th Cir.), 70 Bankr. Ct. Dec. 75 
 

In 2004, Ronald Smith obtained a $528,500 loan to purchase a home on Gully Top Lane 
in Canfield, Ohio. Smith defaulted on the loan about a year later. The mortgage holder 
sued him, and a state court eventually scheduled a foreclosure sale for August 7, 2007. 
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But Smith filed for bankruptcy under Chapter 13 four days before the sale, thereby 
triggering an "automatic stay" against any collection activity against him. See 11 U.S.C. 
§ 362(a). After the sale date passed Smith filed a motion to dismiss his Chapter 13 case, 
which the bankruptcy court granted. 

Smith employed the same tactic in 2017, when the state court again scheduled a 
foreclosure sale for his home. Again, Smith filed a Chapter 13 petition shortly before the 
sale, and again he successfully moved to dismiss the case after the sale was cancelled. 

By early 2019, U.S. Bank had purchased the mortgage for Smith's home. The state court 
scheduled a sheriff's sale for the property on February 19, 2019. On the day of the sale, 
however, Smith filed a third Chapter 13 petition and obtained yet another automatic stay. 
Six days later, Smith again filed a motion to dismiss his case, which the court granted. 

At no point did the bankruptcy court sanction Smith, nor did U.S. Bank file a motion for 
relief from stay. Instead, in June 2019, U.S. Bank filed a motion to vacate the bankruptcy 
court order granting the debtor’s motion to dismiss pursuant to Rule 60(b). The 
bankruptcy court granted U.S. Bank’s motion to vacate the dismissal and removed the 
automatic stay for a period of two years. Smith appealed to the district court to deny the 
reinstate of his chapter 13 case. The district court denied the debtor’s request but certified 
the legal question of the reinstatement to the Sixth Circuit Court of Appeals.  

The Sixth Circuit reversed the district court’s ruling and ordered that the bankruptcy 
court dismiss Smith’s most recent bankruptcy filing. The Court cited 1307(b) stating that 
nothing in that provision was discretionary. The Court also cited Law v. Siegel, 571 U.S. 
415 (2014) where a unanimous U.S. Supreme Court flatly rejected the idea that § 105(a) 
vests in the bankruptcy courts equitable power to disregard the Code’s provisions when 
they lead to results that seem unfair. 
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Core Terms

contributions, disposable income, hanging, retirement, post-
petition, projected, interpretations, wages, unsecured creditor, 
calculation, preceding, withheld, plans, monthly income, good 
faith, circumstances, monthly

Case Summary

Overview
HOLDINGS: [1]-The Bankruptcy Code's text did not permit a 
Chapter 13 debtor to use a history of retirement contributions 
from years earlier as a basis for shielding voluntary post-
petition contributions from unsecured creditors. This was true 
even if the debtor had no ability to make further contributions 
in the six months preceding filing as the Code made no 
exception for such circumstances.

Outcome
Judgment affirmed.

LexisNexis® Headnotes

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

HN1[ ]  Individuals With Regular Income, Estate 
Property

11 U.S.C.S. § 541(b)(7) is best read to exclude from 
disposable income a debtor's post-petition monthly 401(k) 
contributions so long as those contributions were regularly 
withheld from the debtor's wages prior to her bankruptcy.

Bankruptcy Law > ... > Plan 
Confirmation > Confirmation Criteria > Nonconsensual 
Confirmations

Bankruptcy Law > Individuals With Regular 
Income > Eligibility > Regular Income

HN2[ ]  Confirmation Criteria, Nonconsensual 
Confirmations

Generally speaking, a debtor must commit all of his projected 
disposable income to his creditors for a fixed period of time. 
The Bankruptcy Code does not explicitly define projected 
disposable income. But it defines disposable income as the 
debtor's current monthly income less amounts reasonably 
necessary to be expended for the maintenance or support of 
the debtor. 11 U.S.C.S. § 1325(b)(2). In turn, current monthly 
income is defined as the average monthly income from all 
sources (other than those specifically excluded) that the 
debtor has received in the six full months preceding the filing 
of the bankruptcy petition. 11 U.S.C.S. § 101(10A).
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Bankruptcy Law > ... > Plan 
Confirmation > Confirmation Criteria > Nonconsensual 
Confirmations

Bankruptcy Law > Individuals With Regular 
Income > Eligibility > Regular Income

HN3[ ]  Confirmation Criteria, Nonconsensual 
Confirmations

When a debtor expects no changes in financial circumstances, 
as in most cases, her projected disposable income under 11 
U.S.C.S. § 1325(b)(1) is simply her disposable income as 
defined in 11 U.S.C.S. § 1325(b)(2). Yet, where significant 
changes in a debtor's financial circumstances are known or 
virtually certain prior to confirmation, a bankruptcy court has 
discretion to make an appropriate adjustment in calculating 
the debtor's projected disposable income.

Bankruptcy Law > ... > Types of Claims > Unsecured 
Priority Claims > Employee Benefit Plan Contributions

Governments > Legislation > Interpretation

Bankruptcy Law > ... > Plan 
Confirmation > Confirmation Criteria > Nonconsensual 
Confirmations

Bankruptcy Law > Conversion & Dismissal > Individuals 
With Regular Income

HN4[ ]  Unsecured Priority Claims, Employee Benefit 
Plan Contributions

The hanging paragraph in 11 U.S.C.S. § 541(b) is best read to 
exclude from disposable income the monthly 401(k)-
contribution amount that a debtor's employer withheld from 
her wages prior to her bankruptcy. This interpretation 
construes the Bankruptcy Abuse Prevention and Consumer 
Protection Act's addition of the hanging paragraph in a way 
that actually amended the statute. When Congress acts to 
amend a statute, courts presume it intends its amendment to 
have real and substantial effect. And it also gives a 
meaningful effect, one not already accomplished by 11 
U.S.C.S. § 1325(b)(2), to Congress's instruction in 11 U.S.C.S. 
§ 541(b)(7) that 401(k) contributions shall not constitute 
disposable income.

Bankruptcy Law > ... > Plan 
Confirmation > Confirmation Criteria > Consensual 

Confirmations

Bankruptcy Law > ... > Plan 
Confirmation > Prerequisites > Good Faith Requirement

Bankruptcy Law > Individuals With Regular 
Income > Eligibility > Regular Income

Bankruptcy Law > ... > Types of Claims > Unsecured 
Priority Claims > Employee Benefit Plan Contributions

HN5[ ]  Confirmation Criteria, Consensual 
Confirmations

But even though a debtor's good faith is one of the mandatory 
requirements for plan confirmation, it is not by itself 
sufficient, 11 U.S.C.S. § 1325(a)-(b). A court still may not 
approve the plan upon objection if the debtor proposes to 
exclude 401(k) payments that would qualify as projected 
disposable income under the Bankruptcy Code. 11 U.S.C.S. § 
1325(b)(1).

Governments > Legislation > Interpretation

HN6[ ]  Legislation, Interpretation

Even if an interpretation of a statute would be inequitable 
based on the facts of the instant case, the court has no license 
to pave over bumpy statutory texts in the name of more 
expeditiously advancing a policy goal. Policy arguments are 
properly addressed to Congress, not the court.

Bankruptcy Law > ... > Types of Claims > Unsecured 
Priority Claims > Employee Benefit Plan Contributions

Bankruptcy Law > Claims > Types of 
Claims > Unsecured Nonpriority Claims

HN7[ ]  Unsecured Priority Claims, Employee Benefit 
Plan Contributions

The Bankruptcy Code's text does not permit a Chapter 13 
debtor to use a history of retirement contributions from years 
earlier as a basis for shielding voluntary post-petition 
contributions from unsecured creditors. This is true even if the 
debtor had no ability to make further contributions in the six 
months preceding filing; the code makes no exception for 
such circumstances.

Counsel: ON BRIEF: Aaron J. Scheinfield, GOLDSTEIN, 
BERSHAD & FRIED, P.C., Southfield, Michigan, for 
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Appellants.
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P.C., Southfield, Michigan, for Appellee.

Judges: Before: GRIFFIN, LARSEN, and NALBANDIAN, 
Circuit Judges

Opinion by: LARSEN

Opinion

 [**1]  LARSEN, Circuit Judge. In Davis v. Helbling (In re 
Davis), this court held that when a Chapter 13 debtor has 
regularly contributed to his 401(k) in the months leading up to 
his petition  [**2]  for bankruptcy, he may exclude that 
recurring amount from the calculation of his "projected 
disposable income." See 960 F.3d 346, 355-57 (6th Cir. 
2020). This case presents a twist to that fact pattern. What if a 
debtor has historically contributed to a 401(k) plan, but was 
unable to make further contributions in the months leading up 
to bankruptcy? John and Jill Penfound claim that such a track 
record should permit them to shield voluntary post-petition 
contributions from the reach of their creditors. Because 
neither [*2]  the statute nor our caselaw supports the 
Penfounds' position, we AFFIRM the judgment below.

I.

Between 1993 and 2017, John Penfound worked for a 
company that provided its employees with a 401(k) plan. For 
much of his tenure, Penfound voluntarily contributed a 
portion of his wages to the plan. In August 2017, Penfound 
transitioned to a new company, Protodesign, Inc. Unlike his 
previous employer, Protodesign did not offer a 401(k) plan. 
So Penfound was unable to make further contributions to his 
retirement account.

Penfound's time with Protodesign was short-lived. He left the 
company in March 2018. And, on May 7, 2018, Penfound 
started working for a third company, Laird Technologies, Inc. 
Laird offered a 401(k) plan, and Penfound eventually 
resumed making contributions to his retirement account. 
However, the record on appeal is silent as to the exact date on 
which Penfound began making these payments.

On June 22, 2018, Penfound and his wife, Jill, filed for 
Chapter 13 bankruptcy. As part of their petition, the 
Penfounds sought to deduct $1,375.01 per month from their 
disposable income as voluntary contributions to John's 401(k) 
retirement plan. The Trustee objected to the exclusion. 
And [*3]  the bankruptcy court—relying on dictum from our 
decision in Seafort v. Burden (In re Seafort), 669 F.3d 662 

(6th Cir. 2012)—agreed that the Penfounds could "not 
exclude their voluntary contributions . . . from the calculation 
of disposable income." While reserving their right to appeal, 
the Penfounds agreed to confirm their repayment plan, subject 
to a monthly payment increase that would reflect the 
bankruptcy court's ruling.

The Penfounds then appealed to the district court. The district 
court affirmed, likewise reading our decision in Seafort as 
establishing a blanket rule that all "voluntary post-petition 
 [**3]  contributions to a 401(k) account are part of 
disposable income," such that they cannot be shielded from 
creditors. This appeal followed.

The parties agreed to hold briefing in abeyance pending this 
court's decision in Davis, 960 F.3d 346. HN1[ ] In that case, 
we held that 11 U.S.C. § 541(b)(7) "is best read to exclude 
from disposable income a debtor's post-petition monthly 
401(k) contributions so long as those contributions were 
regularly withheld from the debtor's wages prior to her 
bankruptcy." Id. at 357. Accordingly, the debtor—who had 
made consistent contributions of $220.66 "for at least six 
months prior to her bankruptcy"—was permitted to exclude 
that recurring amount from her disposable [*4]  income. Id. In 
this case, the Penfounds concede that John made no 
contributions "within the six (6) months pre-petition as there 
were no retirement accounts available with his employer 
during that time period." But they ask us to "broaden" and 
"expand" Davis's ruling to account for John's "long, historical 
track record of voluntary retirement contributions" and the 
fact that Protodesign's lack of a 401(k) plan constituted a 
circumstance "outside [his] control."

II.

We begin with some legal background. "Chapter 13 of the 
Bankruptcy Code provides bankruptcy protection to 
'individual[s] with regular income' whose debts fall within 
statutory limits." Hamilton v. Lanning, 560 U.S. 505, 508, 130 
S. Ct. 2464, 177 L. Ed. 2d 23 (2010) (alteration in original) 
(quoting 11 U.S.C. § 101(30)). Its principal benefit is that 
debtors may "obtain some relief from their debts while 
retaining their property." Bullard v. Blue Hills Bank, 575 U.S. 
496, 498, 135 S. Ct. 1686, 191 L. Ed. 2d 621 (2015); see 11 
U.S.C. § 1327(b). But in order to receive such protection, 
Chapter 13 debtors "must agree to a court-approved plan 
under which they pay creditors out of their future income," 
Lanning, 560 U.S. at 508; see 11 U.S.C. § 1322(a), for a 
period of up to five years, see 11 U.S.C. § 1322(d). A debtor 
is initially responsible for proposing this repayment plan. Id. § 
1321. But upon objection, the bankruptcy court "may not 
approve the plan unless" it either: (a) proposes full 
satisfaction [*5]  of unsecured claims, or (b) "provides that all 
of the debtor's projected disposable income to be received in 
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the applicable commitment period . . . will be applied to make 
payments to unsecured creditors." Id. § 1325(b)(1).

HN2[ ] Generally speaking, then, a debtor must commit all 
of his "projected disposable income" to his creditors for a 
fixed period of time. The code does not explicitly define 
"projected  [**4]  disposable income." But it defines 
"disposable income" as the debtor's "current monthly income . 
. . less amounts reasonably necessary to be expended . . . for 
the maintenance or support of the debtor." Id. § 1325(b)(2). In 
turn, "current monthly income" is defined as "the average 
monthly income from all sources" (other than those 
specifically excluded) "that the debtor [has] receive[d]" in the 
six full months preceding the filing of the bankruptcy petition. 
Id. § 101(10A).

HN3[ ] "When a debtor expects no changes in financial 
circumstances, as 'in most cases,' her 'projected disposable 
income' under § 1325(b)(1) is simply her 'disposable income' 
as defined in [§ 1325(b)(2)]." Davis, 960 F.3d at 350 (quoting 
Lanning, 560 U.S. at 519). Yet, "where significant changes in 
a debtor's financial circumstances are known or virtually 
certain" prior to confirmation, "a bankruptcy court has 
discretion to [*6]  make an appropriate adjustment" in 
calculating the debtor's "projected disposable income." 
Lanning, 560 U.S. at 513; see also id. at 524.

So far, so good. But here's where things start to get tricky. 
This case turns on whether John Penfound's post-petition 
401(k) contributions—which he proposes to voluntarily 
withhold from his future wages—constitute "projected 
disposable income." If so, then the amount of such 
contributions must "be applied to make payments to 
unsecured creditors." 11 U.S.C. § 1325(b)(1)(B). If not, then 
the Penfounds can exclude this amount (or a fraction thereof) 
from their repayment plan. Doing so would significantly 
reduce the dividend paid to the Penfounds' unsecured 
creditors.

A.

"Before 2005, the 'overwhelming consensus' among 
bankruptcy courts was that wages voluntarily withheld as 
401(k) contributions formed part of a debtor's disposable 
income." Davis, 960 F.3d at 350 (citation omitted); see, e.g., 
Harshbarger v. Pees (In re Harshbarger), 66 F.3d 775, 777-
78 (6th Cir. 1995). That consensus quickly splintered, 
however, after Congress enacted the Bankruptcy Abuse 
Prevention and Consumer Protection Act (BAPCPA). See 
Pub. L. No. 109-8, 119 Stat. 23 (2005). Most pertinent for our 
purposes, BAPCPA added 11 U.S.C. § 541(b)(7), which states 
in relevant part that:

 [**5]  (b) Property of the estate does not include—

(7) any amount—
(A) withheld by an employer from the wages 
of employees for payment as contributions—
(i) to—

(I) [a 401(k)-retirement plan] [*7] 
. . .

except that such amount under this 
subparagraph shall not constitute disposable 
income as defined in section 1325(b)(2) . . . .

11 U.S.C. § 541(b) (emphasis added). The italicized portion is 
known as the "hanging paragraph." And this "inelegantly 
drafted" statute has produced considerable confusion in 
bankruptcy cases nationwide. Seafort, 669 F.3d at 671; see 
also In re Vanlandingham, 516 B.R. 628, 632 (Bankr. D. Kan. 
2014) (citing cases describing the hanging paragraph as 
"oddlyworded," "awkward," and a "Gordian knot"). Indeed, 
no fewer than four competing interpretations of the hanging 
paragraph have emerged, each of which presents its own 
interpretive difficulties. See Davis, 960 F.3d at 351-54.

The majority view—commonly referred to as the Johnson 
view—reads the hanging paragraph to "place[] retirement 
contributions outside the purview of a Chapter 13 plan," such 
that "[d]ebtors may fund 401(k) plans in good faith" during 
the commitment period. See Baxter v. Johnson (In re 
Johnson), 346 B.R. 256, 263 (Bankr. S.D. Ga. 2006).

In Seafort, however, "this court squarely rejected Johnson's 
reasoning." Davis, 960 F.3d at 351. The two debtors in that 
case "were not making any contributions to their employers' 
401(k) retirement plans at the time of the filing of their 
petitions." Seafort, 669 F.3d at 663. Both "were in the process 
of repaying a 401(k) loan to their employers' retirement 
plans." Id. at 663-64. And in their proposed Chapter 13 
repayment plans, [*8]  they sought to resume making 
contributions "post-petition after the[ir] 401(k) loans were 
paid in full." Id. at 664. We held that the bankruptcy code 
does not countenance such a debtor-friendly result. Instead, 
"post-petition income that becomes available to debtors after 
their 401(k) loans are fully repaid is 'projected disposable 
income' that must be turned over to the trustee for distribution 
to unsecured creditors." Id. at 663. In reaching this 
conclusion, we had no occasion to decide what the code 
 [**6]  would permit if a debtor were already "making 
voluntary retirement contributions when the bankruptcy 
petition [was] filed." Id. at 674 n.7.

Eight years later, in Davis, this court faced the question left 
open in Seafort. We confronted the situation of a debtor who 
had made steady contributions to her 401(k) for at least six 
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months prior to bankruptcy. See Davis, 960 F.3d at 349, 357. 
And, unlike the debtor in Seafort, she sought to continue 
making those regular contributions throughout her 
commitment period. See id. at 349. Relying on various canons 
of statutory construction, we held that HN4[ ] "the hanging 
paragraph is best read to exclude from disposable income the 
monthly 401(k)-contribution amount that Davis's employer 
withheld from her wages prior to her [*9]  bankruptcy." Id. at 
354-55. This interpretation construed BAPCPA's addition of 
the hanging paragraph "in a way that actually amend[ed] the 
statute." Id. at 355; see Stone v. INS, 514 U.S. 386, 397, 115 
S. Ct. 1537, 131 L. Ed. 2d 465 (1995) ("When Congress acts 
to amend a statute, we presume it intends its amendment to 
have real and substantial effect."). And it also gave "a 
meaningful effect—one not already accomplished by § 
1325(b)(2)—to Congress's instruction in § 541(b)(7) that 
401(k) contributions 'shall not constitute disposable income.'" 
Davis, 960 F.3d at 355; see Liu v. SEC, 140 S. Ct. 1936, 
1948, 207 L. Ed. 2d 401 (2020) (expressing the "cardinal 
principle of interpretation that courts must give effect, if 
possible, to every clause and word of a statute" (citation 
omitted)).

Again, though, we decided Davis on "narrow" grounds. 960 
F.3d at 357. In building on Seafort, we squarely rejected 
another of the competing interpretations (the "Prigge 
interpretation"), which never would have permitted a debtor 
to shield voluntary post-petition 401(k) contributions from 
creditors. See id. at 351-52, 357; In re Prigge, 441 B.R. 667, 
677 & n.5 (Bankr. D. Mont. 2010). But we did not decide 
between the two remaining approaches, which, as explained 
below, might have produced disparate results under different 
facts. See Davis, 960 F.3d at 357.

The first of the remaining interpretations was expressed by 
our Bankruptcy Appellate Panel (BAP) in Burden v. Seafort 
(In re Seafort), 437 B.R. 204 (B.A.P. 6th Cir. 2010). So we'll 
refer to it as "Seafort-BAP." This approach "construes 
the [*10]  hanging paragraph to exclude the debtor's pre-
petition contribution amount—rather than merely her 
accumulated savings—from her disposable income." Davis, 
960 F.3d at 352 (citing Seafort, 437 B.R. at 210). Thus, to the 
 [**7]  extent a debtor is making recurring 401(k) 
contributions "at the time" of filing, she may continue to do so 
post-petition. See Seafort, 437 B.R. at 209-10; In re Jensen, 
496 B.R. 615, 621 (Bankr. D. Utah 2013). But that also means 
that a debtor may not begin, resume, or otherwise increase the 
amount of such contributions post-filing in an attempt to 
reduce payments to unsecured creditors. See Seafort, 437 B.R. 
at 210; In re Read, 515 B.R. 586, 590 (Bankr. E.D. Wis. 
2014).

The fourth and final interpretation—known as the "CMI 

interpretation"—is similar to Seafort-BAP but differs in the 
mechanics. See In re Anh-Thu Thi Vu, No. 15-41405-BDL, 
2015 Bankr. LEXIS 1967, 2015 WL 6684227, at *3 (Bankr. 
W.D. Wash. June 16, 2015); In re Bruce, 484 B.R. 387, 391-
94 (Bankr. W.D. Wash. 2012). In a nutshell, it "construes the 
hanging paragraph as excluding the debtor's pre-petition 
contributions from the calculation of her 'current monthly 
income'—a subcomponent of § 1325(b)(2)'s disposable-
income calculation." Davis, 960 F.3d at 352. The rationale is 
that the hanging paragraph does not merely state that 401(k) 
contributions "shall not constitute disposable income"; it says 
that any "amount" that has been withheld from wages towards 
a debtor's 401(k) plan "shall not constitute disposable income 
as defined in section 1325(b)(2)." 11 U.S.C. § 541(b)(7)(A)(i) 
(emphasis added); see Anh-Thu Thi Vu, 2015 Bankr. LEXIS 
1967, 2015 WL 6684227, at *4. And, as we've seen, section 
1325(b)(2)'s definition of "disposable income" [*11]  is 
backward-looking. See Davis, 960 F.3d at 356. It is 
determined based on the debtor's "current monthly income," 
which is defined as her average income over the six full 
months preceding bankruptcy. See 11 U.S.C. §§ 101(10A), 
1325(b)(2). "The CMI interpretation therefore allows a debtor 
to deduct from her disposable income the average amount she 
contributed to her 401(k) each month in the six months 
preceding her bankruptcy." Davis, 960 F.3d at 352; see 
Bruce, 484 B.R. at 394.

Usually, Seafort-BAP and the CMI interpretation will produce 
identical results. Compare Seafort, 437 B.R. at 210, with Anh-
Thu Thi Vu, 2015 Bankr. LEXIS 1967, 2015 WL 6684227, at 
*4. Such was the case in Davis. See 960 F.3d at 357. "But a 
debtor who began making monthly 401(k) contributions less 
than six months before bankruptcy would likely have a higher 
disposable income under the CMI interpretation," and would 
therefore have to repay a higher amount to her creditors. Id. at 
352.

 [**8]  To sum up, this court has twice interpreted the hanging 
paragraph. Seafort rejected the Johnson view. Then Davis 
rejected the Prigge view. Both of those rejections are binding 
on us. See United States v. Mateen, 739 F.3d 300, 304 (6th 
Cir.) (observing that a panel is bound by a "prior panel's 
statutory interpretation" where it was "essential to [the] 
decision"), vacated en banc on other grounds, 764 F.3d 627 
(6th Cir. 2014); United States v. Ingram, 733 F. App'x 812, 
815-16 (6th Cir. 2018) (similar). Still, Davis did "not choose 
between the Seafort-BAP and CMI interpretations," [*12]  
because Davis's employer had withheld the same amount 
"each month from [her] wages for at least six months prior to 
her bankruptcy." 960 F.3d at 357. As such, the Seafort-BAP 
and CMI interpretations are still on the table.

B.
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That brings us back to the Penfounds' appeal. Based on the 
record before us, the Penfounds do not suggest that they can 
benefit from either the Seafort-BAP or CMI interpretations. In 
fact, they readily admit that John did not make any 
contributions in "the six (6) months prior to filing." 
Nevertheless, they ask us to "expand the ruling of Davis" and 
consider an interpretation of the hanging paragraph that 
appears quite similar to the Johnson view we explicitly 
rejected in Seafort. Specifically, the Penfounds urge us to 
"look at the totality of the circumstances" and assess John's 
"good faith" in deciding whether he may exclude voluntary 
post-petition contributions. Cf. Johnson, 346 B.R. at 263 
("Debtors may fund 401(k) plans in good faith, so long as 
their contributions do not exceed the limits legally permitted 
by their 401(k) plans."). But see Seafort, 669 F.3d at 673 
("[T]he Johnson line of cases are not persuasive because they 
do not read § 541(b)(7) within the larger context of § 541 as a 
whole.").

The Penfounds' argument misses the mark. [*13]  John's 
historical contributions and his inability to make further 
payments in the months leading up to filing may be relevant 
to the good-faith inquiry. See Soc'y Nat'l Bank v. Barrett (In 
re Barrett), 964 F.2d 588, 591 (6th Cir. 1992) ("Our circuit's 
good faith test requires consideration of the totality of 
circumstances."). HN5[ ] But even though a debtor's good 
faith is one of the "mandatory requirements for plan 
confirmation," Shaw v. Aurgroup Fin. Credit Union, 552 F.3d 
447, 456 (6th Cir. 2009), it is not by itself sufficient, see 11 
U.S.C. § 1325(a)-(b); Seafort, 437 B.R. at 213. A court still 
"may not approve the plan" upon objection if the debtor 
proposes to exclude 401(k) payments that would  [**9]  
qualify as "projected disposable income" under the 
bankruptcy code. 11 U.S.C. § 1325(b)(1); see Seafort, 669 
F.3d at 663. The Penfounds point to no authority suggesting 
otherwise. And their "good-faith" interpretation—which is 
essentially the Johnson view—is foreclosed by this court's 
precedent. See Seafort, 669 F.3d at 673; Davis, 960 F.3d at 
353, 357.

The Penfounds also criticize Davis, arguing that this court 
"sua sponte . . . add[ed] a six month look-back period without 
any justification," and that we should instead "consider a time 
period much longer." We disagree on both fronts. Indeed, the 
reason Davis examined the debtor's contributions in the six 
months pre-filing is that this is the longest look-back period 
supported by the text of the bankruptcy code and our 
precedent. [*14]  As we have explained, the Seafort-BAP 
interpretation would consider a debtor's recurring contribution 
amount "at the time [his] case [was] filed." Seafort, 437 B.R. 
at 210; see Davis, 960 F.3d at 352. And the CMI 
interpretation would rely on section 1325(b)(2)'s formula for 
calculating "disposable income." See Davis, 960 F.3d at 352. 

In the Penfounds' case, that figure is based on their average 
monthly income "derived during the 6-month period" 
preceding filing. 11 U.S.C. §§ 101(10A), 1325(b)(2); see 
Davis, 960 F.3d at 352, 356. So, under the CMI 
interpretation, the statute's text would not support looking 
back any further; only those contributions from the preceding 
six months could even possibly "constitute disposable income 
as defined in section 1325(b)(2)." 11 U.S.C. § 541(b)(7)(A)(i).

Finally, the Penfounds insist that Davis's interpretation of the 
hanging paragraph "would be inequitable" on these facts. 
HN6[ ] But even were that the case, we have no license "to 
pave over bumpy statutory texts in the name of more 
expeditiously advancing a policy goal." New Prime Inc. v. 
Oliveira, 139 S. Ct. 532, 543, 202 L. Ed. 2d 536 (2019). 
"Policy arguments are properly addressed to Congress, not 
this Court." SAS Inst. Inc. v. Iancu, 138 S. Ct. 1348, 1358, 200 
L. Ed. 2d 695 (2018); accord Hartford Underwriters Ins. Co. 
v. Union Planters Bank, N.A., 530 U.S. 1, 13-14, 120 S. Ct. 
1942, 147 L. Ed. 2d 1 (2000).

C.

Having rejected the Penfounds' proffered approach, we once 
again have no reason to choose between the Seafort-BAP and 
CMI interpretations of the hanging paragraph. HN7[ ] We 
hold only that the bankruptcy code's text does not permit a 
Chapter 13 [*15]  debtor to use a history of  [**10]  
retirement contributions from years earlier as a basis for 
shielding voluntary post-petition contributions from 
unsecured creditors. This is true even if the debtor had no 
ability to make further contributions in the six months 
preceding filing; the code makes no exception for such 
circumstances.

* * *

We AFFIRM the judgment below.

End of Document
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Core Terms

concrete, voicemail, voice message, entity, unwanted, 
collection, resembles, privacy, argues, debt collector, 
statutory violation, cease-and-desist, intangible, purposes, 
procedural right, standing to sue, class member, risk of harm, 
materialized, intrusion, seclusion, invasion, procedural 
violation, injury in fact, communications, disclosure, 
harassing, telephone, confused, contends

Case Summary

Overview
HOLDINGS: [1]-Because plaintiff failed to show more than a 
bare procedural violation of the Fair Debt Collection Practices 
Act, he did not have standing to bring his claims against a 
debt servicer, and the district court lacked subject-matter 
jurisdiction to address them; [2]-Because the procedural 
injuries the plaintiff asserted did not bear a close relationship 
to traditional harms, he could not demonstrate standing based 
upon the alleged statutory violations alone; [3]-Plaintiff could 
not show that a concrete injury flowed from the alleged 
statutory violation because confusion alone was not a concrete 
injury for Article III purposes, he could not show concrete 
harm simply by pointing to the cost of hiring counsel, and he 
did not clearly assert in his complaint that he received—let 

alone was harmed by—an additional phone call after he sent a 
cease-and-desist letter to the wrong entity.

Outcome
Vacated and remanded.

LexisNexis® Headnotes

Civil Procedure > ... > Jurisdiction > Subject Matter 
Jurisdiction > Jurisdiction Over Actions

Governments > Courts > Authority to Adjudicate

HN1[ ]  Subject Matter Jurisdiction, Jurisdiction Over 
Actions

The United States Court of Appeals for the Sixth Circuit has 
an independent obligation to examine its own jurisdiction.

Civil 
Procedure > ... > Justiciability > Standing > Burdens of 
Proof

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Evidence > Burdens of Proof > Allocation

HN2[ ]  Standing, Burdens of Proof

Standing has three components: The plaintiff must have (1) 
suffered an injury in fact, (2) that is fairly traceable to the 
challenged conduct of the defendant, and (3) that is likely to 
be redressed by a favorable judicial decision. Further, the 
plaintiff, as the party invoking federal jurisdiction, bears the 
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burden of establishing the elements of standing. To meet this 
burden, the plaintiff must clearly allege facts demonstrating 
each element. Since they are not mere pleading requirements 
but rather an indispensable part of the plaintiff's case, each 
element must be supported in the same way as any other 
matter on which the plaintiff bears the burden of proof, i.e., 
with the manner and degree of evidence required at the 
successive stages of the litigation. On appeal from the grant of 
summary judgment, that means that the plaintiff cannot rely 
on mere allegations, but must also set forth specific facts 
demonstrating his standing.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN3[ ]  Standing, Elements

The injury-in-fact requirement of standing includes two sub-
elements: the injury must be (1) particularized and (2) 
concrete.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Governments > Legislation > Statutory Remedies & 
Rights

HN4[ ]  Standing, Elements

The U.S. Supreme Court has rejected the proposition that a 
plaintiff automatically satisfies the injury-in-fact requirement 
whenever a statute grants a person a statutory right and 
purports to authorize that person to sue to vindicate that right.  
At the same time, the Court recognized that the violation of a 
procedural right granted by statute can be sufficient in some 
circumstances to constitute concrete harm, even without 
asserting any additional harm.

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN5[ ]  Standing, Injury in Fact

In a suit for damages, the mere risk of future harm, standing 
alone, cannot qualify as a concrete harm. Rather, plaintiffs 
must demonstrate that the the risk of future harm materialized, 
or that the plaintiffs were independently harmed by their 
exposure to the risk itself.

Banking Law > Consumer Protection > Fair Debt 
Collection > Unfair Practices

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN6[ ]  Fair Debt Collection, Unfair Practices

A plaintiff does not automatically have standing simply 
because Congress authorizes a plaintiff to sue a debt collector 
for failing to comply with the Federal Debt Collection 
Practices Act. The plaintiff must show either that the 
procedural harm itself is a concrete injury of the sort 
traditionally recognized or that the procedural violations 
caused an independent concrete injury.

Banking Law > Consumer Protection > Fair Debt 
Collection > Communications With Debtors

Banking Law > Consumer Protection > Fair Debt 
Collection > Unfair Practices

HN7[ ]  Fair Debt Collection, Communications With 
Debtors

15 U.S.C.S. § 1692d(6) provides that a debt collector may not 
engage in any conduct the natural consequence of which is to 
harass, oppress, or abuse any person in connection with the 
collection of a debt, including the placement of telephone 
calls without meaningful disclosure of the caller's identity.

Banking Law > Consumer Protection > Fair Debt 
Collection > Communications With Debtors

Banking Law > Consumer Protection > Fair Debt 
Collection > Unfair Practices

HN8[ ]  Fair Debt Collection, Communications With 
Debtors

15 U.S.C.S. § 1692e(14) provides that a debt collector may 
not use any false, deceptive, or misleading representation or 
means in connection with the collection of any debt, including 
using any business, company, or organization name other than 
the true name of the debt collector's business, company, or 
organization.
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Banking Law > Consumer Protection > Fair Debt 
Collection > Liability for Violations

Torts > ... > Invasion of Privacy > Intrusions > Elements

Real Property Law > Landlord & Tenant > Tenant's 
Remedies & Rights > Fair Debt Collection Practices Act

HN9[ ]  Fair Debt Collection, Liability for Violations

Actions to enforce the right of privacy have long been 
litigated in American courts, and the tort of intrusion upon 
one's right to seclusion is recognized in most states. And one 
of the purposes of the Fair Debt Collection Practices Act is to 
stop abusive debt collection practices that contribute to 
invasions of individual privacy. 15 U.S.C.S. § 1692.

Torts > ... > Invasion of Privacy > Intrusions > Elements

HN10[ ]  Intrusions, Elements

Failing to receive full and complete information does not 
closely resemble intrusion upon seclusion, which generally 
requires a plaintiff to demonstrate that a defendant 
intentionally intruded, physically or otherwise, upon the 
solitude or seclusion of another or his privacy affairs or 
concerns.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN11[ ]  Standing, Elements

Confusion alone is not a concrete injury for Article III 
purposes.

Civil 
Procedure > ... > Justiciability > Standing > Burdens of 
Proof

Evidence > Burdens of Proof > Allocation

HN12[ ]  Standing, Burdens of Proof

The plaintiff, as the party invoking federal jurisdiction, bears 
the burden of establishing the elements of standing.

Civil Procedure > ... > Voluntary Dismissals > Court 

Order > Dismissal Without Prejudice

HN13[ ]  Court Order, Dismissal Without Prejudice

A dismissal for lack of subject matter jurisdiction should 
normally be without prejudice.

Counsel: ARGUED: Geoffrey C. Parker, HILTON PARKER 
LLC, Pickerington, Ohio, for Appellant.

Megan D. Meadows, SPENCER FANE LLP, St. Louis, 
Missouri, for Appellee.

ON BRIEF: Geoffrey C. Parker, Jonathan L. Hilton, HILTON 
PARKER LLC, Pickerington, Ohio, for Appellant.

Megan D. Meadows, Scott J. Dickenson, SPENCER FANE 
LLP, St. Louis, Missouri, T. William A. Caldwell, ORTALE, 
KELLEY, HERBERT & CRAWFORD, Nashville, 
Tennessee, for Appellee.

Judges: Before: MOORE, COLE, and GILMAN, Circuit 
Judges. COLE, J., delivered the opinion of the court in which 
GILMAN, J., joined. MOORE, J. (pp. 9-16), delivered a 
separate dissenting opinion.

Opinion by: COLE

Opinion

 [**2]  COLE, Circuit Judge. Carl Ward brought this action 
under the Federal Debt Collection Practices Act ("FDCPA") 
against NPAS, Inc., a debt servicer that was hired by 
Stonecrest Medical Center to collect debts incurred by its 
patients, including Ward. On appeal, NPAS, Inc. argues for 
the first time that the case should be dismissed because Ward 
lacks Article III standing. We agree.

I.

Ward received medical treatment at Stonecrest in July and 
October 2018. At the end of each [*2]  visit, he owed a 
balance of $80.00. Stonecrest tasked NPAS, Inc. with the job 
of collecting Ward's outstanding balance on each of his 
accounts.

NPAS, Inc. first sent Ward a billing statement on October 3 
related to his July hospital visit. The statement included 
Ward's account number, his dates of treatment, and a payment 
due date, and it instructed Ward to make a payment to 
Stonecrest. NPAS, Inc. also provided its full name and 
address at the top of the first page of the statement. On the 
reverse side, it explained who it was: "NPAS, Inc. is a 
company that is managing your account for the healthcare 
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provider." Next, NPAS, Inc. called Ward on October 24 and 
left the following voice message:

We are calling from NPAS on behalf of Stone Crest 
Medical Center. Please return our call at 1-800-223-
9899, Monday through Friday between 8:30 A.M. and 
9:30 P.M. Eastern Standard Time and Saturday between 
9:00 A.M. and 1:00 PM. Eastern Standard Time. Thank 
you. Hello, we are calling from NPAS on behalf of Stone 
Crest Medical Center. Please return our call at 1-800-
223-9899, Monday through Friday between 8:30 A.M. 
and 9:30 P.M. Eastern Standard Time and Saturday 
between 9:00 A.M. and 1:00 PM. Eastern [*3]  Standard 
Time. Thank you.

On November 17, NPAS, Inc. sent a second billing statement 
to Ward that was substantially similar to the first statement. 
And on December 27, NPAS, Inc. left a second voice 
message, identical to the first. After failing to collect a 
payment from Ward, NPAS, Inc. returned his account to 
Stonecrest.

 [**3]  Ward's second account regarding his October hospital 
visit followed a similar billing process. NPAS, Inc. sent Ward 
an initial billing statement on December 22, containing 
materially the same information as the other statements. On 
December 28, after retaining counsel, Ward sent a cease-and-
desist letter to "NPAS Solutions, LLC," an entity unrelated to 
NPAS, Inc. Because the two companies bore similar names, 
Ward stated at his deposition, NPAS, Inc.'s voice messages 
caused him to become confused as to which entity had called 
him. On February 4, 2019, NPAS, Inc. sent Ward a second 
billing statement, and on March 14, it left a voice message 
with Ward, identical to the previous two. As with the first 
account, NPAS, Inc. returned the second account to 
Stonecrest.

Approximately two-and-a-half months after he received 
NPAS, Inc.'s final call, Ward filed the underlying action. [*4]  
He alleged three violations of the FDCPA, all premised on 
NPAS, Inc.'s voice messages. First, he claimed that NPAS, 
Inc. violated 15 U.S.C. § 1692e(11) by failing to identify itself 
as a debt collector in its voice messages. Second, he claimed 
that NPAS, Inc. violated § 1692e(14) by failing to identify the 
"true name" of its business because it identified itself as 
"NPAS" rather than "NPAS, Inc.," which resulted in Ward 
becoming "confused" and sending a cease-and-desist letter to 
the wrong entity, NPAS Solutions, LLC. Finally, Ward 
alleged that NPAS, Inc.'s omission of its corporate 
designation in its voice messages also violated § 1692d(6) 
because NPAS, Inc. "place[d] telephone calls without 
meaningful disclosure of [its] identity."

At the close of discovery, NPAS, Inc. moved for summary 

judgment. The district court granted summary judgment in 
favor of NPAS, Inc., holding that it did not qualify as a "debt 
collector" as defined under the FDCPA and was therefore not 
subject to the Act's requirements. Accordingly, the court 
dismissed the case in its entirety. Ward timely filed this 
appeal.

II.

HN1[ ] Although the issue of standing was raised for the 
first time on appeal, we have "an independent obligation to 
examine [our] own jurisdiction." [*5]  FW/PBS, Inc. v. City of 
Dallas, 493 U.S. 215, 231, 110 S. Ct. 596, 107 L. Ed. 2d 603 
(1990) (quoting Allen v. Wright, 468 U.S. 737, 750, 104 S. Ct. 
3315, 82 L. Ed. 2d 556 (1984)).

 [**4]  HN2[ ] Standing has three components: "The 
plaintiff must have (1) suffered an injury in fact, (2) that is 
fairly traceable to the challenged conduct of the defendant, 
and (3) that is likely to be redressed by a favorable judicial 
decision." Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547, 194 
L. Ed. 2d 635 (2016). Further, the plaintiff, as the party 
invoking federal jurisdiction, bears the burden of establishing 
the elements of standing. Id. To meet this burden, the plaintiff 
must "clearly allege facts demonstrating" each element. Id. 
(quoting Warth v. Seldin, 422 U.S. 490, 518, 95 S. Ct. 2197, 
45 L. Ed. 2d 343 (1975)) (cleaned up). "Since they are not 
mere pleading requirements but rather an indispensable part 
of the plaintiff's case, each element must be supported in the 
same way as any other matter on which the plaintiff bears the 
burden of proof, i.e., with the manner and degree of evidence 
required at the successive stages of the litigation." Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 561, 112 S. Ct. 2130, 119 
L. Ed. 2d 351 (1992). On appeal from the grant of summary 
judgment, that means that the plaintiff cannot rely on mere 
allegations, but must also set forth specific facts 
demonstrating his standing. Id.; see also TransUnion LLC v. 
Ramirez, 141 S. Ct. 2190, 2208, 210 L. Ed. 2d 568 (2021).

Here, the parties' arguments center on whether Ward has 
demonstrated injury in fact. HN3[ ] The injury-in-fact 
requirement includes two sub-elements: the injury must be (1) 
particularized and [*6]  (2) concrete. Spokeo, 136 S. Ct. at 
1547-48. The parties do not dispute that NPAS, Inc.'s 
communications affected Ward personally, thereby satisfying 
the particularization requirement. Id. at 1548. Instead, this 
appeal centers on whether Ward suffered a concrete injury. 
Ward asserts two possible varieties of concrete injury. First, 
he contends that the violation of his procedural rights under 
the FDCPA alone constitutes a concrete injury. Second, he 
argues that the confusion he suffered, the expense of counsel, 
and the phone call that he received from NPAS, Inc. qualify 
as independent concrete injuries.
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HN4[ ] The Supreme Court has rejected the proposition that 
"a plaintiff automatically satisfies the injury-in-fact 
requirement whenever a statute grants a person a statutory 
right and purports to authorize that person to sue to vindicate 
that right." Spokeo, 136 S. Ct. at 1549; see also Thole v. U.S. 
Bank N.A, 140 S. Ct. 1615, 1620, 207 L. Ed. 2d 85 (2020) 
(explaining that the existence of a "cause of action does not 
affect the Article III standing analysis"). At the same time, the 
Court recognized that "the violation of a procedural right 
granted by statute can be sufficient in some circumstances to 
 [**5]  constitute" concrete harm, even without asserting "any 
additional harm." Spokeo, 136 S. Ct. at 1549.

In the wake of Spokeo, the circuit courts developed [*7]  
different tests to determine whether the violation of a 
procedural right was sufficient to establish a concrete injury. 
Compare Macy v. GC Servs. Ltd. P'ship, 897 F.3d 747 (6th 
Cir. 2018), with Casillas v. Madison Ave. Assocs., Inc., 926 
F.3d 329 (7th Cir. 2019). In Macy, we held that the plaintiffs 
satisfied the concreteness requirement where "FDCPA 
violations created a material risk of harm to the interests 
recognized by Congress in enacting the FDCPA." 897 F.3d at 
761.

HN5[ ] Recently, the Supreme Court abrogated that 
holding, finding that "in a suit for damages, the mere risk of 
future harm, standing alone, cannot qualify as a concrete 
harm." TransUnion, 141 S. Ct. at 2210-11. Rather, plaintiffs 
must demonstrate that the "the risk of future harm 
materialized," or that the plaintiffs "were independently 
harmed by their exposure to the risk itself." Id. at 2211.

HN6[ ] These cases emphasize a basic guidepost in our 
standing analysis: Ward does not automatically have standing 
simply because Congress authorizes a plaintiff to sue a debt 
collector for failing to comply with the FDCPA. See Spokeo, 
136 S. Ct. at 1549. Ward must show either that the procedural 
harm itself is a concrete injury of the sort traditionally 
recognized or that the procedural violations caused an 
independent concrete injury.

A. STATUTORY VIOLATION AS INTANGIBLE HARM

Ward argues that NPAS, Inc.'s statutory violations, 
without [*8]  more, suffice to establish concrete injury.

As a preliminary matter, we note that Ward has not set forth 
any evidence to support his standing to sue under 15 U.S.C. § 
1692e(11), and therefore, he has not satisfied his burden. 
Lujan, 504 U.S. at 561.

Instead, Ward relies on two other provisions of the FDCPA. 
HN7[ ] First, he contends that NPAS, Inc.'s voice messages 
violated § 1692d(6), which provides that a "debt collector 

may not engage in any conduct the natural consequence of 
which is to harass, oppress, or abuse any  [**6]  person in 
connection with the collection of a debt[,]" including the 
"placement of telephone calls without meaningful disclosure 
of the caller's identity." Because NPAS, Inc. identified itself 
as "NPAS," not "NPAS, Inc.," Ward claims that it violated 
this requirement. HN8[ ] Second, and based on the same 
voice messages, Ward claims that NPAS, Inc. violated § 
1692e(14), which provides that a "debt collector may not use 
any false, deceptive, or misleading representation or means in 
connection with the collection of any debt[,]" including 
"us[ing] any business, company, or organization name other 
than the true name of the debt collector's business, company, 
or organization." In sum, he argues that the FDCPA created 
an enforceable right to know who [*9]  is calling about a debt 
and that NPAS, Inc.'s failure to identify its full name 
concretely injured him.

To establish that the statutory violations here constitute 
concrete injury, Ward must show that NPAS, Inc.'s failure to 
disclose its full identity in its voice messages resembles a 
harm traditionally regarded as providing a basis for a lawsuit. 
TransUnion, 141 S. Ct. at 2204. A common-law or historical 
analogue need not be an "exact duplicate" to make this 
showing. Id. at 2209. Ward contends that NPAS, Inc.'s 
statutory violation is closely related to the harm of "invasion 
of privacy." HN9[ ] Actions to enforce the "right of 
privacy" have long been litigated in American courts, and the 
tort of intrusion upon one's right to seclusion is recognized in 
most states. See Restatement (Second) of Torts § 652A (1977). 
And one of the purposes of the FDCPA is to stop abusive debt 
collection practices that contribute to "invasions of individual 
privacy." 15 U.S.C. § 1692.

But comparing Ward's alleged harm with the harm of invasion 
of privacy reveals why the latter is not an adequate historical 
analogue. Ward alleged that NPAS, Inc. failed to state its full 
name in voice messages, in violation of the FDCPA. HN10[

] Failing to receive full and complete information does not 
closely resemble intrusion upon [*10]  seclusion, which 
generally requires a plaintiff to demonstrate that a defendant 
"intentionally intrude[d], physically or otherwise, upon the 
solitude or seclusion of another or his privacy affairs or 
concerns." Restatement (Second) of Torts § 652B (1977). Had 
Ward claimed, for example, that NPAS, Inc. improperly 
shared personal information with a third party, 15 U.S.C. § 
1692b, publicized his debts, id. § 1692d(3)-(5), or used 
language on a publicly viewable envelope that would identify 
him as a debtor, id. § 1692f(8), then Ward's alleged harm 
would more closely resemble an invasion of  [**7]  privacy. 
By contrast, the mere failure to provide certain information 
does not mirror an intentional intrusion into the private affairs 
of another. Indeed, Ward alleged in his complaint that NPAS, 
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Inc.'s violation, i.e., the use of an abbreviated name, confused 
him, not that it invaded his privacy.

Because the procedural injuries Ward asserts do not bear a 
close relationship to traditional harms, we conclude that he 
cannot demonstrate standing based upon the statutory 
violations alone.

B. INDEPENDENT CONCRETE HARM

Even if the bare procedural violation of the FDCPA alone is 
insufficient to establish standing, Ward may still have 
standing if he can show a concrete injury that "flow[ed] [*11]  
from [the] statutory violation[.]" Buchholz v. Meyer Njus 
Tanick, PA, 946 F.3d 855, 862 (6th Cir. 2020). Ward has 
three possible arguments in this regard.

First, Ward alleges in his complaint that he became confused 
by NPAS, Inc.'s statutory violation and mailed a cease-and-
desist letter to the wrong entity. During his deposition, Ward 
supported these allegations by testifying that the harm that he 
suffered was confusion. HN11[ ] This argument fails 
because, as we have held before, confusion alone is not a 
concrete injury for Article III purposes. Garland v. Orlans, 
PC, 999 F.3d 432, 437-38 (6th Cir. 2021); see also Pennell v. 
Global Tr. Mgmt., LLC, 990 F.3d 1041, 1045 (7th Cir. 2021).

Second, Ward contends that he suffered concrete harm 
because NPAS, Inc.'s voice messages caused him to retain 
counsel to prevent NPAS, Inc. from making further calls. His 
asserted harm is the economic expense of retaining counsel. 
But applying Ward's logic to any plaintiff who hires counsel 
to affirmatively pursue a claim would nullify the limits 
created under Article III. Duncan v. Liberty Mut. Ins. Co., No. 
19-1796, 2021 U.S. App. LEXIS 10752, 2021 WL 1383245, at 
*15 (6th Cir. Apr. 13, 2021) ("If the voluntarily incurred 
expenses of bringing a suit . . . could be used by themselves to 
show [concrete injury], this element of Article III standing 
would always be satisfied by any plaintiff who incurs legal 
expenses."). Therefore, Ward cannot show concrete harm 
simply by pointing to the cost of hiring counsel.

 [**8]  Third, to the extent that Ward argues [*12]  on appeal 
that the harm he suffered was the single voice message he 
received after he sent a cease-and-desist letter to the wrong 
entity, he did not "clearly allege" that harm in his complaint. 
Spokeo, 136 S. Ct. at 1547. HN12[ ] The plaintiff, as the 
party invoking federal jurisdiction, bears the burden of 
establishing the elements of standing. Id. at 1548. Because 
Ward did not clearly assert in his complaint that he 
received—let alone was harmed by—an additional phone call, 
we need not decide whether an unwanted call might qualify as 
a concrete injury. Cf. Gadelhak v. AT&T Servs., Inc., 950 
F.3d 458, 463 (7th Cir. 2020).

III.

Because Ward has failed to show more than a bare procedural 
violation of the FDCPA, he does not have standing to bring 
his claims, and the district court lacked subject-matter 
jurisdiction to address them. HN13[ ] A "dismissal for lack 
of subject matter jurisdiction should normally be without 
prejudice." Thompson v. Love's Travel Stops & Country 
Stores, Inc., 748 F. App'x 6, 11 (6th Cir. 2018). Accordingly, 
we vacate the district court's order entering summary 
judgment and remand the case with instructions that it be 
dismissed for lack of jurisdiction.

Dissent by: KAREN NELSON MOORE

Dissent

 [**9]  KAREN NELSON MOORE, Circuit Judge, 
dissenting. Carl Ward claims that NPAS, Inc. ("NPAS") 
violated the Fair Debt Collection Practices Act ("FDCPA"), 
15 U.S.C. § 1692 et seq., by misidentifying itself in multiple 
voicemails that it left for Ward concerning a purported [*13]  
medical debt. According to Ward, NPAS's violations of the 
FDCPA did not merely create a risk of harm to Ward in the 
form of continued harassing calls and voicemails; he claims 
that the risk materialized when the misleading identification 
caused Ward to assert his right to be free of harassing debt-
collection calls against the wrong entity, leading to at least 
one further voicemail from NPAS. Ward's asserted harm, 
which finds support in the record, is sufficiently concrete to 
establish Ward's standing to sue. Accordingly, I respectfully 
dissent from the majority's dismissal of this case for lack of 
jurisdiction.

Congress enacted and President Jimmy Carter signed into law 
the FDCPA in response to "abundant evidence of the use of 
abusive, deceptive, and unfair debt collection practices by 
many debt collectors." 15 U.S.C. § 1692(a). Finding that 
"[a]busive debt collection practices contribute to the number 
of personal bankruptcies, to marital instability, to the loss of 
jobs, and to invasions of individual privacy," id., legislators 
crafted a comprehensive statutory scheme designed to 
"eliminate abusive debt collection practices," id. § 1692(e). 
Among the constraints that Congress imposed upon debt 
collectors are [*14]  those that Ward invokes here. First, there 
is 15 U.S.C. § 1692d, which prohibits "any conduct the 
natural consequence of which is to harass, oppress, or abuse 
any person in connection with the collection of a debt," 
including "the placement of telephone calls without 
meaningful disclosure of the caller's identity." Id. § 1692d(6). 
Second, there is 15 U.S.C. § 1692e, which provides that "[a] 
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debt collector may not use any false, deceptive, or misleading 
representation or means in connection with the collection of 
any debt," including "[t]he use of any business, company, or 
organization name other than the true name of the debt 
collector's business, company, or organization." Id. § 
1692e(14). According to Ward, NPAS misidentified itself, in 
violation of these provisions, in a series of  [**10]  voicemails 
that he received from NPAS on October 24, 2018, December 
27, 2018, and March 14, 2019.

The question here, however, is not whether NPAS's conduct 
violated the FDCPA. Instead, it is whether that conduct 
caused Ward to suffer an "injury in fact," such that Ward has 
standing to sue. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560, 
112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992) (internal quotation 
marks omitted). More specifically, the question is whether the 
record supports Ward's argument that he suffered a "concrete" 
harm—i.e., a harm that [*15]  is "real, and not abstract"—as 
is required for standing. Spokeo, Inc. v. Robins, 136 S. Ct. 
1540, 1548, 194 L. Ed. 2d 635 (2016) (internal quotation 
marks omitted). Evidence of a tangible injury—physical or 
monetary harm, most obviously—would get the job done. See 
id. at 1549. But so could an intangible injury, at least in 
certain circumstances. See id. Ward's asserted harm falls into 
the latter category. He maintains that NPAS's 
misidentification caused him to send a cease-and-desist letter, 
see 15 U.S.C. § 1692c(c), to the wrong entity, resulting in at 
least one further harassing voicemail. That harm is a concrete 
one, as I shall now explain.

Until recently, the Court's clearest guidance on how to 
determine whether an intangible harm was nevertheless 
concrete for standing purposes came from Spokeo. The Court 
explained that, to determine whether an intangible harm is 
sufficiently concrete, "both history and the judgment of 
Congress play important roles." 136 S. Ct. at 1549. Thus, 
where an asserted intangible harm resembles, at least to some 
extent, one recognized in historical practice or the common 
law, it will suffice for standing purposes. See id. at 1549-50 
("Because the doctrine of standing derives from the case-or-
controversy requirement, and because that requirement in turn 
is grounded in historical practice, [*16]  it is instructive to 
consider whether an alleged intangible harm has a close 
relationship to a harm that has traditionally been regarded as 
providing a basis for a lawsuit in English or American 
courts."). Concluding that the Ninth Circuit had not applied 
the correct concreteness standard, the Court remanded to the 
lower court so that it could apply the correct analysis in the 
first instance. Id. at 1550. The Court did, however, take the 
time to explain that "the risk of real harm can[] satisfy the 
requirement of concreteness." Id. at 1549 (emphasis added). 
The Court explained that, accordingly, "the violation of a 
procedural right granted by statute can be sufficient in some 

circumstances to constitute injury in fact. In other  [**11]  
words, a plaintiff in such a case need not allege any additional 
harm beyond the one Congress has identified." Id. Based on 
the Court's language, this court (like others) held that the 
violation of a statutory procedural right "is sufficient, in and 
of itself, to constitute a concrete injury in fact" if "Congress 
conferred the procedural right to protect a plaintiff's concrete 
interests and the procedural violation presents a material risk 
of real harm to that concrete interest." [*17]  Macy v. GC 
Servs. Ltd., 897 F.3d 747, 756 (6th Cir. 2018).

But the Court elaborated upon Spokeo in TransUnion LLC v. 
Ramirez, 141 S. Ct. 2190, 210 L. Ed. 2d 568 (2021), 
correcting apparent misconceptions regarding the work that 
Spokeo was doing. The case was a class action brought under 
the Fair Credit Reporting Act ("FCRA"), and involved three 
claimed violations: that TransUnion failed to (1) use 
"reasonable procedures" to ensure the accuracy of its credit 
reports; (2) include all the requisite information in requests 
for credit files; and (3) include a correctly formatted summary 
of rights in correspondences. Id. at 2202. In essence, the class 
argued that TransUnion's failure to use reasonable procedures 
led to an inaccuracy in their credit reports—namely, that the 
class member was a "potential match" to an individual on a 
Treasury Department list of national security threats (e.g., 
terrorists or drug traffickers)—and that TransUnion failed to 
adhere to FCRA formatting requirements in follow up (and 
other) communications. Id. at 2201-02. The class succeeded 
at trial, but standing became the primary issue on appeal. See 
id. at 2202.

Beginning with the first claim, the Court concluded that those 
class members who had their inaccurate credit reports 
disclosed to third parties had suffered a concrete harm by 
analogizing to the intangible "reputational harm associated 
with the tort of defamation." [*18]  Id. at 2208. TransUnion 
had argued that these class members' harm was not 
sufficiently analogous to the harm associated with defamation 
because the statement at issue—that the class member was 
merely a "potential match"—was not literally false as 
required at common law. Id. at 2209. But the Court rejected 
that argument, reasoning that it would "not require an exact 
duplicate" and that the harm bore "a sufficiently close 
relationship to the harm from a false and defamatory 
statement" despite perhaps being lesser in degree. Id. As for 
those class members for whom there was no proof that their 
inaccurate credit reports had been disclosed, however, the 
Court concluded that they had not suffered a concrete injury. 
Id. at 2212-13. Without something  [**12]  resembling 
publication, from which a reputational harm would stem, the 
Court reasoned that the harm that these class members 
asserted—the mere existence of inaccurate information in 
their file—did not resemble a historically recognized harm. 
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Id. at 2209-10. The Court also rejected the argument that the 
risk that TransUnion could have disclosed the inaccurate 
report, standing alone, was sufficiently concrete to confer 
standing. Id. at 2211. It explained that Spokeo's reference to a 
risk of harm possibly [*19]  being concrete was cabined to 
claims for injunctive or declaratory relief and could not 
"demonstrate Article III standing in a suit for damages." Id. 
Because the majority of the class had not demonstrated that 
the risk of harm "materialized," they lacked standing. Id.

Turning from the class's reasonable-procedures claim, the 
Court analyzed the other two claims as one. After noting that 
the requirements at issue—full disclosure and the summary of 
rights—"are designed to protect consumers' interests in 
learning of any inaccuracies in their credit files so that they 
can promptly correct the files before they are disseminated to 
third parties," the Court criticized the class for failing to 
present evidence that any of their number had opened, let 
alone been confused or misled by TransUnion's 
communications. Id. at 2213. The Court again concluded that 
the risk that the communications would prevent a class 
member from exercising their rights to correct their file, in the 
absence of evidence that the risk had materialized, was not a 
concrete harm for standing purposes. Id. The sole exception 
was the named plaintiff, who, the evidence established, had 
been frustrated in his efforts to correct his file by the 
formatting [*20]  of TransUnion's correspondence (and whose 
standing apparently was unchallenged on appeal). Id. at 2201-
02, 2213 n.8.

So where do things stand after TransUnion? It appears that, 
despite Spokeo's suggestion, a risk of harm is not sufficient, in 
and of itself, to be a concrete injury for standing purposes in a 
suit for damages (although it could be in a suit for injunctive 
or declaratory relief). TransUnion, 141 S. Ct. at 2211. But 
where that risk of harm "materializes," a concrete harm has 
occurred so long as that harm resembles one recognized in 
historical practice. Id. at 2209-11. Crucially, TransUnion 
suggests that the resemblance required is one of kind, not 
degree—even if a harm is less severe than one that would be 
actionable under the common law, it will nevertheless be 
concrete if it is similar in kind. (Thus, while common-law 
defamation requires literal falsity,  [**13]  a statutory harm 
predicated on the disclosure of merely misleading information 
is sufficiently analogous for the concreteness inquiry. Id. at 
2208-09.) This (correct) reading of TransUnion fits neatly 
with the Court's recognition that "Congress may 'elevate to 
the status of legally cognizable injuries concrete, de facto 
injuries that were previously inadequate in law.'" Id. at 2204-
05 (quoting Spokeo, 136 S. Ct. at 1549). So long as the [*21]  
harm in question is in any sense "real"—no matter how 
seemingly insignificant—the question is no longer one of 
standing; instead it becomes a question of policy for the 

politically accountable branches to determine whether that 
harm should be afforded a cause of action to remedy it. See id. 
And courts should be careful not to stray beyond their 
prescribed role in this dynamic, lest they intrude upon 
Congress's authority to elevate previously inadequate—but 
nevertheless concrete—harms and unwittingly upend the 
balance of powers from which standing doctrine arises. See 
id. at 2203 ("The 'law of Art. III standing is built on a single 
basic idea—the idea of separation of powers.'" (quoting 
Raines v. Byrd, 521 U.S. 811, 820, 117 S. Ct. 2312, 138 L. Ed. 
2d 849 (1997)).

Having set forth the relevant precedent, I turn back to Ward. 
Ward avers that in an October 24, 2018 voicemail, NPAS 
identified itself only as "NPAS"—not "NPAS, Inc." as it 
should have under the FDCPA—and that he received 
substantially similar voicemails on December 27, 2018, and 
March 14, 2019. Appellant's Supp. Br. at 3-4. He argues that 
NPAS's misidentification created a material risk that Ward 
would be unable to exercise his rights under the FDCPA—
specifically, his right to have NPAS cease its debt-
collection [*22]  efforts at Ward's written request. See 15 
U.S.C. § 1692c(c); Appellant's Supp. Br. at 3-4. More than 
that, however, Ward contends that this risk in fact 
materialized when Ward sent a cease-and-desist letter under § 
1692c(c) to the wrong entity—he sent his letter to "NPAS 
Solutions, LLC," not "NPAS, Inc." in December 2018—
resulting in at least one further voicemail (the March 14, 2019 
voicemail). Appellant's Supp. Br. at 3-4.

Ward argues, and I agree, that the single voicemail he 
received after NPAS's misidentification resembles a harm 
recognized under the common-law tort of intrusion upon 
seclusion. Id. at 9. Historically, unwanted telephone 
communications would not be an actionable harm under an 
intrusion-upon-seclusion theory until the calls were "repeated 
with such persistence and frequency as to amount to . . . 
hounding." Susinno v. Work Out World Inc.,  [**14]  862 
F.3d 346, 351-52 (3d Cir. 2017) (quoting Intrusion upon 
Seclusion, Restatement (Second) of Torts § 652B, cmt. d 
(1977)). Thus, if we were asking whether Ward's single 
unwanted voicemail would be actionable on an intrusion-
upon-seclusion theory, the answer would be "no" because 
Ward's harm is insufficiently severe. See id. (noting that "two 
or three" unwanted calls do not support the tort). But that is 
not what we are asking. Instead, we are asking whether Ward 
has [*23]  standing, and thus whether the harm that he has 
identified is similar in kind—even if substantially less severe 
in degree—to the sort of harm that would be actionable at 
common law. TransUnion, 141 S. Ct. at 2208-11. Of course it 
is. The difference between one unwanted call and many is one 
of degree, not of kind. As the Third Circuit has explained in 
holding that a single unwanted voicemail is a concrete harm 
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for purposes of a damages suit brought under the Telephone 
Consumer Protection Act ("TCPA"), "Congress was not 
inventing a new theory of injury when it [prohibited unwanted 
telephone calls under the TCPA]. Rather, it elevated a harm 
that, while 'previously inadequate in law,' was of the same 
character of previously existing 'legally cognizable injuries.'" 
Susinno, 862 F.3d at 352 (emphasis added) (quoting Spokeo, 
136 S.Ct. at 1549); see also Van Patten v. Vertical Fitness 
Grp., LLC, 847 F.3d 1037, 1043 (9th Cir. 2017). The same is 
so here, where Congress enacted the FDCPA to protect 
against the invasions of privacy that occur from unwanted 
debt-collection calls. See 15 U.S.C. § 1692. We may think 
that Congress has elevated a relatively insignificant harm, but 
that was Congress's decision to make, and it is not a reason to 
hold that Ward lacks standing to sue.

NPAS, for its part, does not engage with Ward's analogy to 
intrusion upon seclusion. Instead, [*24]  it argues that, as a 
factual matter, its conduct did not create the risk that Ward 
attributes to it. NPAS's argument has some appeal when taken 
in a vacuum—after all, how much difference could leaving 
the "Inc." off of "NPAS" really make? But "[w]hether a 
procedural violation is cognizable depends on the particular 
circumstances of the case," Buchholz v. Meyer Njus Tanick, 
PA, 946 F.3d 855, 868 (6th Cir. 2020), and here that missing 
"Inc." was significant. As Ward notes, there appears to be 
another entity—NPAS Solutions, LLC—with a nearly 
identical name engaged in substantially similar business as the 
NPAS that contacted Ward. Appellant's Supp. Br. at 2-4 & 
n.1. This created a real risk—a risk that materialized—that 
Ward would assert his rights against the wrong entity. NPAS 
argues that it properly identified itself as "NPAS, Inc." in 
letters to Ward, and thus that Ward should have known that 
the voicemails were  [**15]  also from "NPAS, Inc.," but it is 
unclear from the record when Ward received or read those 
letters, and at the summary-judgment stage we draw all 
inferences in Ward's favor. See Tingle v. Arbors at Hilliard, 
692 F.3d 523, 529 (6th Cir. 2012) (citing Matsushita Elec. 
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. 
Ct. 1348, 89 L. Ed. 2d 538 (1986)). In any event, Ward might 
reasonably have concluded that the voicemails were more 
irritating and focused his ire accordingly without regard for 
the letters. [*25]  Or Ward might reasonably have concluded 
that the two NPASs were the same entity, not appreciating the 
difference between the corporation and the LLC. Whichever 
way, at this stage, the record is sufficient to establish that 
Ward suffered a concrete harm and thus has standing to sue.

The majority rejects Ward's argument that NPAS's unwanted 
voicemail establishes his standing to sue because Ward failed 
to "'clearly allege' that harm in his complaint." Maj. Op. at 8 
(quoting Spokeo, 136 S. Ct. at 1547). But Ward clearly 
alleged that he sent a cease-and-desist letter to NPAS 

Solutions, LLC in December 2018, R. 15 (Am. Compl. at ¶¶ 
16-17) (Page ID #36), and it is undisputed that Ward received 
another voicemail from NPAS thereafter, R. 51-3 (S.U.M.F. 
at 12) (Page ID #353) (undisputed that Ward received the 
offending voicemail on March 14, 2019). Thus, even if 
Ward's pleadings are deficient (apparently because they do 
not identify the dates of the voicemails relative to the date of 
his letter) we should look to the whole record to assess 
standing, as we did in another case where standing was raised 
for the first time on appeal, after the plaintiff lost their 
opportunity to amend the pleadings. League of United Latin 
Am. Citizens (LULAC) v. Bredesen, 500 F.3d 523, 529-30 
(6th Cir. 2007). NPAS failed to raise [*26]  standing in its 
answer to Ward's complaint and failed to raise standing at the 
summary-judgment stage. See generally R. 25 (Answer) 
(Page ID #60-66); R. 47 (Mot. S.J.) (Page ID #147-49); R. 48 
(Brief on Mot. S.J.) (Page ID #208-28). Although we must 
consider whether a litigant has standing even when the issue 
is raised for the first time on appeal, "it would not serve 
justice to dismiss the appeal at this point because of a 
technical pleading deficiency, in the face of undisputed record 
facts confirming that [Ward] actually do[es] have standing 
and did have standing to prosecute [his] claims when the 
complaint was filed." LULAC, 500 F. 3d at 529. In light of 
our holding in LULAC, we must look past any potential 
deficiency in Ward's  [**16]  pleadings—the record 
adequately fills in the gaps and demonstrates that he has 
standing to sue. See id.1

In sum, Ward's asserted harm—a single unwanted 
voicemail—may seem trivial or insignificant, but it is 
concrete and that is all that we are to decide under the Court's 
standing precedent. That being the case, and there being no 
question that Ward has otherwise satisfied the elements of 
standing, the majority errs in dismissing his appeal for lack of 

1 Ward's cease-and-desist letter does not appear in the record and 
ordinarily we require a plaintiff to establish standing as they would 
any other element of their claim at the summary-judgment stage. 
Lujan, 504 U.S. at 561. But Ward's failure to include the letter in the 
record is attributable to NPAS's own failure to raise the issue earlier 
and does not doom Ward's appeal. Although Ward would ultimately 
bear the burden of establishing standing before he could recover, id., 
he was under no such obligation to offer evidence of standing in 
response to a motion for summary judgment by NPAS that did not 
raise the issue. Thus, under the circumstances, it is appropriate to 
accept Ward's allegations regarding the date of his letter to NPAS 
Solutions, LLC. To the extent that the letter's existence in the record 
(as opposed to allegations of its existence) were required, the proper 
course would be to remand to the district court in order to allow 
Ward to introduce the letter in light of NPAS's newly raised 
arguments. See Duncan v. Liberty Mut. Ins., 745 F. App'x 575, 578 
(6th Cir. 2018).

2021 U.S. App. LEXIS 24369, *23; 2021 FED App. 0182P (6th Cir.), **14

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5XXS-9PV3-CH1B-T05R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5XXS-9PV3-CH1B-T05R-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5P0B-67M1-F04K-K0JK-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5JSS-2DD1-F04K-F00N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5JSS-2DD1-F04K-F00N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5MS1-1WK1-F04K-V27F-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5MS1-1WK1-F04K-V27F-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8S9D-W4W2-8T6X-71SB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XWR-TD01-F5T5-M37V-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5XWR-TD01-F5T5-M37V-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56FK-K0K1-F04K-P22C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:56FK-K0K1-F04K-P22C-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7P90-0039-N51W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7P90-0039-N51W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7P90-0039-N51W-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5JSS-2DD1-F04K-F00N-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PHY-3J50-TXFX-832S-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PHY-3J50-TXFX-832S-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PHY-3J50-TXFX-832S-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PHY-3J50-TXFX-832S-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-XF70-003B-R3RX-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5T22-X131-F528-G3RC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5T22-X131-F528-G3RC-00000-00&context=1000516


Page 10 of 10

Joseph Ferrise

jurisdiction. We can [*27]  and should reach the merits of his 
claim, whatever they may be, and so I respectfully dissent.

End of Document
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emotional harm, common-law, violations, harms, bare

Case Summary

Overview
HOLDINGS: [1]-Where consumers received a letter from a 
law firm, acting on behalf of a lender, stating that the lender 
had referred their loan for foreclosure but that foreclosure 
prevention alternatives might still be available, the consumers 
lacked U.S. Const. art. III standing to sue for violation of the 
FDCPA and state law; [2]-The consumers' allegation that the 
letters caused confusion and made them anxious did not 
satisfy Article III's concreteness requirement because the state 
of confusion was not itself an injury; [3]-The alleged anxiety 
was not an injury in fact because there was no evidence that 
the FDCPA intended to make anxiety a cognizable injury, and 
the consumers' anxiety was too speculative to qualify as an 
injury in fact as it was a fear of a future harm that was not 
impending and it was due to the failure to pay the mortgage 
and not traceable to the law firm's letter.

Outcome

Dismissal affirmed.

LexisNexis® Headnotes

Banking Law > Consumer Protection > Fair Debt 
Collection > Communications With Debtors

HN1[ ]  Fair Debt Collection, Communications With 
Debtors

Both the Fair Debt Collection Practices Act and Michigan's 
Regulation of Collections Practices Act, Mich. Comp. Laws 
Ann. § 445.251 et seq.,  prohibit misleading debt-collection 
communications that falsely represent or imply they are from 
an attorney.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN2[ ]  Standing, Elements

To sue in federal court, a plaintiff must have standing under 
U.S. Const. art. III, which limits the judicial power to 
resolving actual Cases and Controversies. The oft-repeated 
constitutional standing test has three elements: The plaintiff 
must have (1) suffered an injury in fact, (2) that is fairly 
traceable to the challenged conduct of the defendant, and (3) 
that is likely to be redressed by a favorable judicial decision.

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

Constitutional Law > ... > Case or 
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Controversy > Standing > Elements

HN3[ ]  Standing, Injury in Fact

To have U.S. Const. art. III standing, a plaintiff must have 
suffered an injury in fact—an invasion of a legally protected 
interest which is (a) concrete and particularized and (b) actual 
or imminent, not conjectural or hypothetical.

Banking Law > Consumer Protection > Fair Debt 
Collection > Liability for Violations

HN4[ ]  Fair Debt Collection, Liability for Violations

The  Fair Debt Collection Practices Act and Michigan's 
Regulation of Collections Practices Act, Mich. Comp. Laws 
Ann. § 445.251 et seq., both create causes of action against 
collectors who violate their provisions.

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN5[ ]  Standing, Injury in Fact

Because standing is a constitutional requirement, the fact that 
a statute purports to create a cause of action does not in 
isolation create standing. A plaintiff asserting a procedural 
claim, like an FDCPA violation, cannot bring a claim unless 
she has suffered a concrete injury of some kind.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN6[ ]  Standing, Elements

In Spokeo, the U.S. Supreme Court addressed the U.S. Const. 
art. III concrete-injury requirement. The Court explained that 
although concrete injuries are real and not abstract, they are 
not necessarily tangible—intangible injuries can sometimes 
be concrete.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN7[ ]  Standing, Elements

In Spokeo, the U.S. Supreme Court crafted a framework for 
examining whether intangible injuries are concrete. When 

trying to determine whether an intangible injury qualifies, 
Spokeo says that courts should look to history and 
congressional judgment. If an alleged intangible harm has a 
close relationship to a harm that has traditionally been 
regarded as providing a basis for a lawsuit, then it is likely 
sufficient. Similarly, where Congress says a harm satisfies 
U.S. Const. art. III, the harm likely does for two reasons: 1) 
Congress is well positioned to identify intangible harms that 
meet minimum Article III requirements, and 2) Congress has 
the power to permissibly make some injuries previously 
inadequate in law constitutionally cognizable. Congress's role 
in identifying and elevating intangible harms does not mean 
that a plaintiff automatically satisfies the injury-in-fact 
requirement whenever a statute grants a person a statutory 
right and purports to authorize suit.

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN8[ ]  Standing, Injury in Fact

The U.S. Supreme Court in Spokeo specifically explained 
how courts should deal with plaintiffs who allege a violation 
of a statute that purports to create a cause of action. Statutory 
violation plaintiffs can show concrete injury in one of two 
ways. First, a plaintiff can show a concrete harm, if 
intangible, flowing from the violation. Second, in some cases 
a plaintiff could show that the procedural violation alone was 
enough with no other showing of harm. But the Court limited 
this second category to cases in which a plaintiff can show 1) 
that Congress created the statutory right to protect a concrete 
interest and 2) the violation creates a risk of real harm to that 
concrete interest.

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN9[ ]  Standing, Injury in Fact

The risk-of-harm inquiry is the only way under Spokeo to 
show that a statutory violation by itself is a concrete injury.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN10[ ]  Standing, Elements

Confusion does not have a close relationship to a harm that 
has traditionally been regarded as providing a basis for a 
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lawsuit. The state of confusion is not itself an injury for U.S. 
Const. art. II. standing.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

HN11[ ]  Standing, Elements

A bare anxiety allegation is not the key to federal court for 
U.S. Const. art. III standing for three reasons. First, a bare 
allegation of anxiety is an intangible harm without a close 
relationship to a harm that has traditionally been regarded as 
providing a basis for a lawsuit.

Constitutional Law > ... > Case or 
Controversy > Standing > Elements

Governments > Courts > Common Law

HN12[ ]  Standing, Elements

A general allegation of emotional harm like anxiety or 
distress falls short of cognizable injury under U.S. Const. art. 
III as a matter of general tort law because liability for 
emotional harm arises only where it is extreme. A bare 
anxiety allegation says nothing about severity. Someone who 
feels slightly nervous has not suffered the type of severe 
emotional harm cognizable at common law.

Governments > Legislation > Statutory Remedies & 
Rights

HN13[ ]  Legislation, Statutory Remedies & Rights

When setting forth the intangible-harm framework, Spokeo 
uses the term "harm" in a broad sense to refer to actionable 
injury—an injury that has traditionally been regarded as 
providing a basis for a lawsuit. That concept turns both on a 
defendant's conduct and how that conduct impacts a plaintiff.  
Congress is well positioned to identify intangible harms when 
it crafts statutory causes of action.

Civil Procedure > ... > Justiciability > Standing > Injury 
in Fact

HN14[ ]  Standing, Injury in Fact

Standing requires a causal connection between the injury and 
the conduct complained of, which means that the injury is 
fairly traceable to the challenged action of the defendant, not 
some independent action of some third party. Self-inflicted 
injuries fail under this prong because they are, by definition, 
not traceable to anyone but the plaintiff.

Counsel: ARGUED: Andrew J. McGuinness, ANDREW J. 
MCGUINNESS, ESQ., Ann Arbor, Michigan, for Appellant.

I.W. Winsten, HONIGMAN LLP, Detroit, Michigan, for 
Appellees.

ON BRIEF: Andrew J. McGuinness, ANDREW J. 
MCGUINNESS, ESQ., Ann Arbor, Michigan, for Appellant.

I.W. Winsten, Andrew W. Clark, HONIGMAN LLP, Detroit, 
Michigan, for Appellees.

Judges: Before: McKEAGUE, GRIFFIN, and 
NALBANDIAN, Circuit Judges.

Opinion by: NALBANDIAN

Opinion

 [***1]   [*435]  NALBANDIAN, Circuit Judge. Orlans, PC, 
a law firm acting on behalf of Wells Fargo Home Mortgage 
Inc., sent a letter on law-firm letterhead to Freddie and Linda 
Garland. The letter said Wells Fargo had referred the 
Garlands' loan to Orlans for foreclosure. But the letter 
 [***2]  also said that "[w]hile the foreclosure process ha[d] 
begun," "foreclosure prevention alternatives" might still be 
available if the Garlands reached out to Wells Fargo. (R. 1, 
Letter, PageID 28.) It informed the Garlands that Wells Fargo 
might have already sent a letter about possible alternatives, 
and it explained how the Garlands could contact Wells Fargo 
"to attempt [**2]  to be reviewed for possible alternatives to 
foreclosure." (Id.) The letter's signature was typed and said, 
"Orlans PC." (Id.)

Freddie Garland says that the letter confused him because he 
was unsure if it was from an attorney. And he says that the 
letter "raised [his] anxiety" by suggesting "that an attorney 
may have conducted an independent investigation and 
substantive legal review of the circumstances of his account, 
such that his prospects for avoiding foreclosure were 
diminished." (R. 1, Complaint, PageID 9.)

 [*436]  Garland alleges that Orlans sent a form of this letter 
to tens of thousands of homeowners and that it did so without 
having any attorney provide a meaningful review of the 
homeowners' foreclosure files, so the communications 

999 F.3d 432, *432; 2021 U.S. App. LEXIS 16107, **1; 2021 FED App. 0123P (6th Cir.), ***Cir.)
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deceptively implied they were from an attorney. HN1[ ] 
Both the Fair Debt Collection Practices Act (FDCPA) and 
Michigan's Regulation of Collections Practices Act (RCPA) 
prohibit misleading debt-collection communications that 
falsely represent or imply they are from an attorney. Garland 
brought class-action claims under both acts against Orlans and 
its principals.1

The district court dismissed Garland's FDCPA claim and 
declined to exercise supplemental jurisdiction over his RCPA 
claim. We AFFIRM, but on grounds that differ from those 
articulated by the district [**3]  court. Simply put, Garland 
lacks standing to assert either of his claims, so we lack 
jurisdiction.

I.

HN2[ ] To sue in federal court, a plaintiff must have 
standing under Article III of the Constitution, which "limits 
the judicial power to resolving actual 'Cases' and 
'Controversies.'" Buchholz v. Meyer Njus Tanick, PA, 946 
F.3d 855, 860 (6th Cir. 2020). The oft-repeated  [***3]  
constitutional standing test has three elements: "The plaintiff 
must have (1) suffered an injury in fact, (2) that is fairly 
traceable to the challenged conduct of the defendant, and (3) 
that is likely to be redressed by a favorable judicial decision." 
Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547, 194 L. Ed. 2d 
635 (2016). Garland runs into trouble under the first two 
factors.

A.

HN3[ ] To have standing, a plaintiff must have suffered an 
injury in fact—"an invasion of a legally protected interest 
which is (a) concrete and particularized and (b) actual or 
imminent, not conjectural or hypothetical." Lujan v. Defs. of 
Wildlife, 504 U.S. 555, 560, 112 S. Ct. 2130, 119 L. Ed. 2d 
351 (1992) (citations and internal quotation marks omitted). 
Garland's complaint asserts that Orlans violated the RCPA 
and FDCPA by sending misleading letters that confused him 
and made him anxious. None of the "injuries" that we can 
tease out of Garland's complaint satisfy standing's 
concreteness requirement.

Garland's complaint alleges statutory violations that led to 
confusion and increased anxiety. HN4[ ] The FDCPA 
and [**4]  the RCPA both create causes of action against 
collectors who violate their provisions. One might think that a 
clear statutory directive to open the doors to court would be 
enough for standing. Not so. HN5[ ] Because standing is a 
constitutional requirement, the fact that a statute purports to 
create a cause of action does not in isolation create standing. 

1 We refer to the defendants collectively as Orlans.

A plaintiff asserting a procedural claim (like an FDCPA 
violation) cannot bring a claim unless she has suffered a 
concrete injury of some kind.

HN6[ ] In Spokeo, the Supreme Court addressed the 
concrete-injury requirement and said three important things 
for resolving the question of concreteness in Garland's case. 
First, the Court explained that although concrete injuries are 
"'real' and not 'abstract,'" they are not necessarily tangible—
intangible injuries can sometimes be concrete. Spokeo, 136 S. 
Ct. at 1548 (citations omitted).

Second, HN7[ ] the Court crafted a framework for 
examining whether intangible injuries are concrete. Id. at 
1549. When trying to determine whether an intangible 
 [*437]  injury qualifies, Spokeo says that we should look to 
history and congressional judgment. Id. If an "alleged 
intangible harm has a close relationship to a harm that has 
traditionally been regarded as providing [**5]  a basis 
 [***4]  for a lawsuit," then it is likely sufficient. Id. 
Similarly, where Congress says a harm satisfies Article III, 
the harm likely does for two reasons: 1) "Congress is well 
positioned to identify intangible harms that meet minimum 
Article III requirements," and 2) Congress has the power to 
permissibly make some injuries "previously inadequate in 
law" constitutionally "cognizable." Id. (citation omitted). The 
Court, however, was quick to note that Congress's "role in 
identifying and elevating intangible harms does not mean that 
a plaintiff automatically satisfies the injury-in-fact 
requirement whenever a HN8[ ] statute grants a person a 
statutory right and purports to authorize" suit. Id.

Third, Spokeo specifically explained how courts should deal 
with plaintiffs who allege a violation of a statute that purports 
to create a cause of action. Statutory violation plaintiffs can 
show concrete injury in one of two ways. Id. First, a plaintiff 
can show a concrete harm (if intangible, using the principles 
just explained) flowing from the violation. See id. Second, in 
some cases a plaintiff could show that the procedural 
violation alone was enough with no other showing of harm. 
Id. But the Court limited [**6]  this second category to cases 
in which a plaintiff can show 1) that Congress created the 
statutory right to protect a concrete interest (if intangible, 
applying the principles just explained) and 2) the violation 
creates a "risk of real harm" to that concrete interest. Id.

Thus under Spokeo, Garland has standing if his complaint 
sufficiently alleges that 1) Orlans's suspected FDCPA and 
RCPA violations caused him concrete harm or 2) the 
violations in and of themselves create standing because 
Congress "conferred the procedural right to protect a 
plaintiff's concrete interests and the procedural violation 
presents a material risk of real harm to that concrete interest." 
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Macy v. GC Servs. Ltd. P'ship, 897 F.3d 747, 756 (6th Cir. 
2018). We need only address the first possibility because 
Garland's complaint did not allege that the violations are 
enough in isolation due to risk of harm. Compare Macy, 897 
F.3d at 761 (explaining that "a risk-of-harm analysis" is 
unnecessary when "no risk of harm was alleged"), with 
Donovan v. FirstCredit, Inc., 983 F.3d 246, 251 (6th Cir. 
2020) (explaining that a risk-of-harm analysis was necessary 
"HN9[ ] because Donovan's alleged injury is based on the 
risk" of harm (emphasis omitted)). And the risk-of-harm 
inquiry is the only way under Spokeo to show that a statutory 
violation by itself is a concrete injury. [**7]  136 S. Ct. at 
1549.

 [***5]  So the question that we resolve is whether Garland 
has sufficiently alleged that the statutory violations caused 
him individualized concrete harm. And here his allegations 
come up short. Garland's alleged injuries are not concrete 
enough to support standing. Garland's complaint alleges two 
injuries—confusion and anxiety. Both are intangible, so we 
analyze them under SpokeoHN10[ ] 's intangible-harm 
framework.

We can dispense with confusion easily under Spokeo. 
Confusion does not have "a close relationship to a harm that 
has traditionally been regarded as providing a basis for a 
lawsuit." Spokeo, 136 S. Ct. at 1549. And Garland has not 
shown us that anything in the RCPA and FDCPA suggests 
that the legislatures2 intended  [*438]  to make confusion 
cognizable. We have no difficulty joining the Seventh Circuit 
in holding that "the state of confusion is not itself an injury." 
Brunett v. Convergent Outsourcing, Inc., 982 F.3d 1067, 1068 
(7th Cir. 2020).

The anxiety analysis is not as easy, but Garland's anxiety 
allegation also fails. This is not the first time this court has 
considered an attorney-letterhead allegation of anxiety. In 
Buchholz, this court held that a similar attorney-letterhead 
plaintiff lacked standing because 1) fear of future harm not 
certainly impending is not an injury in [**8]  fact and 2) his 
injury was not traceable to the defendant's conduct. 946 F.3d 
at 865-67. In that case, the panel majority also questioned 
whether a bare allegation of anxiety could be a concrete 
injury-in-fact at all. Id. at 863-65. Though we did not answer 
that question in Buchholz, today we do.

2 Spokeo speaks only to the judgment of the United States Congress 
that a harm should be cognizable before federal courts. So it is 
unclear what role (if any) state legislatures play in the Spokeo 
framework. We need not closely analyze this riddle here though 
because it does not appear that either legislative body intended to 
make confusion a compensable harm.

The plaintiff in Buchholz, Gustav Buchholz, received two 
letters from a law firm (on firm letterhead and signed by an 
attorney) that said a bank had retained the firm to collect two 
debts. Id. at 859-60. The letters did not threaten legal action. 
Id. at 860. Buchholz sued, alleging that the firm processed too 
many collection letters to have meaningfully reviewed the 
claims against him and "the letters made him feel anxious and 
fear that [the firm] would sue him if he did not promptly pay." 
Id. at 859. He did not dispute the debts. Id.

 [***6]  Faced with these facts, the Buchholz panel held that 
Buchholz did not have standing. In so doing, it made three 
noteworthy moves. First, it expressed doubt that a "bare 
allegation of anxiety" could ever qualify as a concrete injury. 
Id. at 863. An unadorned assertion of anxiety seemed unlike 
any cognizable common-law harm, and the panel was 
"reluctant to find that" the Supreme Court's conclusion "that 
an allegation of a 'bare procedural [**9]  violation' cannot 
satisfy Article III" could "be undone by the simple addition of 
one word to a pleading." Id. at 865; see also Thomas v. Toms 
King (Ohio II), LLC,     F.3d    , No. 20-3977, 2021 U.S. App. 
LEXIS 13884, 2021 WL 1881380, at *3 (6th Cir. May 11, 
2021) ("After Spokeo, we know there is no such thing as an 
'anything-hurts-so-long-as-Congress-says-it-hurts theory of 
Article III injury.'" (quoting Huff v. TeleCheck Servs., Inc., 
923 F.3d 458, 463 (6th Cir. 2019))). Second, it determined 
that Buchholz's alleged anxiety was not an injury in fact 
because fear of future harm is cognizable only when the 
feared harm is "certainly impending." Buchholz, 946 F.3d at 
865 (quoting Clapper v. Amnesty Int'l USA, 568 U.S. 398, 
410, 133 S. Ct. 1138, 185 L. Ed. 2d 264 (2013)). Buchholz's 
injury wasn't sufficient because he only alleged fear that the 
law firm might sue at some point in the future if he did not 
pay. Id. He had not alleged that the letter threatened suit or 
that he would not pay the debt; he had merely alleged a fear 
of something that might or might not happen. Id. at 865. 
Third, the panel went through the Spokeo intangible-injury 
framework to reach the same conclusion—the letter had not 
caused Garland a concrete intangible harm.3

3 Although some parts of Buchholz appear framed as if the panel 
intended to analyze whether the procedural violation in isolation was 
concrete enough to be an injury in fact, the decision never gets to the 
Spokeo risk-of-harm analysis required to assess whether a procedural 
violation in isolation counts as a concrete injury. See Macy, 897 F.3d 
at 756 (explaining that there is a concrete injury under Spokeo 
"where the violation of a procedural right granted by statute is 
sufficient in and of itself . . . because Congress conferred the 
procedural right to protect a plaintiff's concrete interests and the 
procedural violation presents a material risk of real harm to that 
concrete interest"). Rightfully so. Buchholz had only alleged that the 
FDCPA violation had caused him a personal concrete—although 
intangible—harm. Buchholz, 946 F.3d at 859 ("[H]e alleges that the 
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 [*439]  Buchholz and Spokeo create an insurmountable 
barrier for Garland because a bare allegation of anxiety is not 
a cognizable, concrete injury. Buchholz all but reaches this 
conclusion. See 946 F.3d at 864-65 ("Buchholz's failure to 
allege anything other than anxiety makes us skeptical [**10]  
about whether he has established an injury in fact. . . . 
Nevertheless, we need  [***7]  not decide whether a bare 
anxiety allegation, in the abstract, fails to satisfyHN11[ ]  
the injury-in-fact requirement."). And we now close the loop 
Buchholz left open. A bare anxiety allegation is not the key to 
federal court for three reasons.

First, a bare allegation of anxiety is an intangible harm 
without "a close relationship to a harm that has traditionally 
been regarded as providing a basis for a lawsuit." Spokeo, 136 
S. Ct. at 1549. Buchholz's reasoning on this point is 
persuasive. See 946 F.3d at 863-65. While it is true that one 
could classify some forms of cognizable common-law harms 
as "anxiety," there is only a loose nexus between common-
law harms and a bare allegation of anxiety for a simple 
reason. Anxiety—a form of emotional harm—comes in many 
different shapes and sizes, and so a bare allegation of anxiety 
doesn't tell us much. Some forms of anxiety or emotional 
harm are cognizable under the common law, but others are 
not. And this distinction appears to turn on both the 
defendant's conduct giving rise to the anxiety and the 
anxiety's severity.

As described in Buchholz, the closest common-law analogues 
about "psychological injuries" emphasize [**11]  the 
"extreme" or "outrageous" nature of the underlying conduct 
causing the harm.4 946  [*440]  F.3d at 864 (citation 

letters made him feel anxious and fear that [the law firm] would sue 
him . . . ."). And so the Buchholz panel did not need to do the risk-of-
harm analysis for the same reason we decline to do so today; the 
complaint did not allege the statutory violation should be enough 
given a real risk to a congressionally contemplated harm. See Macy, 
897 F.3d at 761 (stating that "a risk-of-harm analysis" is unnecessary 
when "no risk of harm was alleged").

4 In some ways, it may seem odd to discuss the underlying conduct 
giving rise to a claim in analyzing whether a "harm" isHN13[ ]  
closely related to one sufficient at common law. Spokeo, 136 S. Ct. 
at 1549. But when setting forth the intangible-harm framework, 
Spokeo uses the term "harm" in a broad sense to refer to actionable 
injury—an injury that "has traditionally been regarded as providing a 
basis for a lawsuit." Id. That concept turns both on a defendant's 
conduct and how that conduct impacts a plaintiff. See id. (noting 
Congress's ability to "define injuries and articulate chains of 
causation that will give rise to a case or controversy where none 
existed before" thus elevating those injuries "to the status of legally 
cognizable" when describing the "intangible harm" analysis 
(citations omitted)); id. (noting "Congress is well positioned to 

omitted). And that severely curtails the harms cognizable at 
common law by defining that harm narrowly. While "[a] great 
deal of conduct may cause emotional harm, . . . the requisite 
conduct for [these potential common-law analogues]—
extreme and outrageous—describes a very small slice of 
human behavior." Id. (first alteration in original) (quoting 
HN12[ ] Restatement (Third) of Torts: Physical & 
Emotional Harm § 46 cmt. a (Am. L.  [***8]  Inst. 2012)). 
And a "bare procedural violation" does not fit on that small 
slice. Id. at 865 (citation omitted). Moreover, a general 
allegation of emotional harm like anxiety or distress falls 
"short of cognizable injury as a matter of general tort law," id. 
at 864, because "liability [for emotional harm] arises" "only 
where it is extreme," id. (quoting Restatement (Second) of 
Torts § 46 cmt. j (emphasis added)). A bare anxiety allegation 
says nothing about severity. Someone who feels slightly 
nervous has not suffered the type of severe emotional harm 
cognizable at common law. Were that so, "everyone would 
have standing to litigate about everything." Brunett, 982 F.3d 
at 1068.

Second, Garland has not shown us that anything in the RCPA 
and FDCPA suggests that the legislatures intended [**12]  to 
make anxiety cognizable. Rather, he simply argues that the 
alleged violation here implicates a harm contemplated by 
Congress5 because Congress intended the FDCPA to prevent 
abusive debt collection practices like communications that 
falsely imply they are from attorneys. But a legislature's 
attempt to prohibit a certain form of conduct—here, 
misleading communications—doesn't tell us anything about 
whether a legislature intended to elevate the intangible injury 
Garland alleges—anxiety—to make it a cognizable harm in 
federal court. Simply put, neither act creates a cause of action 
for anxiety.

Third, Garland's anxiety is too speculative to qualify as an 

identify intangible harms" when it crafts statutory causes of action); 
id. (grounding the common-law-analogue inquiry in "the case-or-
controversy requirement"); see also Muransky v. Godiva 
Chocolatier, Inc., 979 F.3d 917, 931-32 (11th Cir. 2020) (en banc) 
(analyzing whether FACTA violation was similar to the "common-
law breach of confidence tort" by looking to the elements of that tort 
such as the disclosure of information to a third party); Kamal v. J. 
Crew Grp., Inc., 918 F.3d 102, 114 (3d Cir. 2019) (analyzing 
whether a procedural violation had a close relationship with 
"common law privacy torts and an action for breach of confidence"). 
We are mindful of course, that the common-law analogue need not 
be on all fours with the statutory harm. So while these are relevant 
considerations, a plaintiff is not required to show that the alleged 
harm would have supported a common-law cause of action. A "close 
relationship" is all that is required. Spokeo, 136 S. Ct. at 1549.

5 He does not make an argument about the harm contemplated by the 
Michigan Legislature when it passed the RCPA.
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injury in fact because it is merely a fear of a future harm that 
is not "certainly impending"—an injury insufficient under 
Supreme Court precedent. Clapper, 568 U.S. at 410. In his 
complaint, Garland claimed that the appearance that the 
Orlans letter was from an attorney "raised [his] anxiety" and 
"suggested . . . that an attorney may have conducted an 
independent investigation" of his case "such that his prospects 
for avoiding foreclosure were diminished." (R. 1, Complaint, 
PageID 9.) So his ultimate fear was foreclosure. But while the 
letter stated that the [**13]  foreclosure process was 
underway, the letter (just like Buchholz's) threatened nothing. 
(R. 1, Letter, PageID 28.) In fact, the Orlans letter contained 
good news—although the foreclosure process is underway, it 
may not be too late to avoid foreclosure. So Garland's 
ultimate fear, foreclosure, was not "certainly impending." The 
whole point of the letter was that he might be able to avoid 
that fear.

 [***9]  Because bare allegations of confusion and anxiety do 
not qualify as injuries in fact, Garland's injuries cannot create 
standingHN14[ ] .

B.

Garland's anxiety allegation also fails standing's traceability 
requirement. Standing requires "a causal connection between 
the injury and the conduct complained of," which means that 
the injury is "fairly . . . trace[able] to the challenged action of 
the defendant," not some  [*441]  "independent action of 
some third party." Lujan, 504 U.S. at 560 (alterations in 
original) (citation omitted). Self-inflicted injuries fail under 
this prong because they are, "by definition, . . . not traceable 
to anyone but the plaintiff." Buchholz, 946 F.3d at 866.

Garland's complaint runs into trouble under Buchholz here as 
well. In Buchholz, we held that Buchholz's allegations were 
self-inflicted and thus not traceable to the law firm's [**14]  
letter. Id. at 866-67. We explained that Buchholz did not 
dispute his debts or allege the letter contained inaccurate 
information. Rather, he had merely alleged that he was 
anxious about the possible consequences of refusing to pay 
his debts—possible legal action "if prompt payment was not 
made." Id. at 867 (citation omitted). And we concluded that 
"[t]he cause of that anxiety falls squarely on Buchholz 
because he chose not to pay his debts—and now fears the 
consequences of his delinquency. Id. So . . . the anxiety that 
Buchholz allege[d] is not traceable to anyone but him." Id. 
The only thing the letter had done was remind him that his 
creditors had not forgotten him. Id.

The substantial overlap between Buchholz and this case 
decides this issue. Garland, like Buchholz, owed a debt and 
faced possible consequences for failing to pay. Both received 
a letter. Buchholz's said that a firm had been retained to 

collect his debt. And Garland's said that the foreclosure 
process was underway and might be avoided. Both felt 
anxious. Buchholz worried that his creditor might sue if he 
didn't pay. And Garland feared foreclosure was more likely 
because of attorney involvement. The fear in both cases is 
rooted in the fact [**15]  of default, not the letters received. 
As in Buchholz, Garland's letter didn't say anything to support 
the alleged fear. Just like Buchholz's letter did not threaten 
suit, Garland's said nothing that suggested that  [***10]  
foreclosure was more likely because of attorney involvement. 
In fact, Garland's letter contained good news—foreclosure 
alternatives might be available.

Simply stated, "the anxiety [Garland] alleges is not because of 
anything [Orlans] wrote." Id. Whether from the pen of an 
attorney or not, the letter said nothing that even remotely 
implied Garland's chance of avoiding foreclosure was 
"diminished." (R. 1, Complaint, PageID 9.) Indeed, the letter 
took no position on that issue; it just said alternatives might 
be available if Garland contacted his lender.

"The cause of" Garland's ultimate fear of foreclosure "falls 
squarely on" his own shoulders "because he chose not to pay 
his debts" and "fear[ed] the consequences of his delinquency." 
Buchholz, 946 F.3d at 867. Ultimately, Garland's anxiety, like 
Buchholz's, "is not traceable to anyone but him." Id. And so 
he "cannot establish standing based on his allegations of 
anxiety."6 Id.

II.

Because Garland lacks standing to assert his statutory claims, 
we lack jurisdiction. [**16]  We AFFIRM dismissal.

End of Document

6 Garland's confusion allegation likely does not run into the same 
traceability problems. But that possibility doesn't mean Garland has 
standing. Confusion is insufficiently concrete to support standing for 
reasons already explained.

999 F.3d 432, *440; 2021 U.S. App. LEXIS 16107, **12; 2021 FED App. 0123P (6th Cir.), ***8
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Case Summary

Overview

HOLDINGS: [1]-A district court abused its discretion when it 
held that the bankruptcy court could reinstate a debtor's 
Chapter 13 case under Fed. R. Civ. P. 60(b)(3) where the 
debtor had moved to dismiss pursuant to 11 U.S.C.S. § 
1307(b), nothing in the language rendered § 1307(b) 
discretionary when the debtor filed the bankruptcy petition in 
bad faith, § 1307(b) was not a procedural nicety that dictum 
suggested could be dispensed with, and any conflict between 
Rule 60(b)(3) (as incorporated by Fed. R. Bankr. P. 9024) and 
the Bankruptcy Code had to be settled in favor of the Code.

Outcome
Order denying motion for stay reversed; case remanded with 

instructions to dismiss debtor's most recent Chapter 13 case.

LexisNexis® Headnotes

Governments > Local Governments > Employees & 
Officials

HN1[ ]  Local Governments, Employees & Officials

Among the several requirements for the rule of law is that the 
law be reasonably certain. Certainty in the law is what allows 
citizens to plan their actions knowing that neither the state nor 
other individuals will interfere with them. That same certainty 
is what constrains government officials to exercise their 
coercive powers according to rules, rather than according to 
their own will, which is what the Founding generation called 
arbitrary action, or a government of men. And when those 
rules take statutory form, the courts must apply them, 
regardless of whether a court likes the results of that 
application in a particular case. Otherwise all statutory law 
becomes discretionary, and the law itself is rendered 
uncertain.

Bankruptcy Law > ... > Bankruptcy > Case 
Administration > Bankruptcy Court Powers

HN2[ ]  Case Administration, Bankruptcy Court Powers

A bankruptcy court may exercise its equitable powers only in 
furtherance of the Bankruptcy Code's provisions, not in 
circumvention of them.

Bankruptcy Law > ... > Judicial Review > Standards of 
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Review > Abuse of Discretion

HN3[ ]  Standards of Review, Abuse of Discretion

An appellate court reviews the district court's denial of a 
motion for a stay ogf a bankruptcy court order or an abuse of 
discretion. A district court abuses its discretion when it 
commits a legal error.

Bankruptcy Law > Conversion & Dismissal > Family 
Farmers

Bankruptcy Law > Conversion & Dismissal > Individuals 
With Regular Income

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Reorganizations

HN4[ ]  Conversion & Dismissal, Family Farmers

By its plain terms, 11 U.S.C.S. § 1307(b) is mandatory: upon 
the debtor's request, subject to one exception (namely that the 
case was not converted to Chapter 13 from another chapter), 
the court shall dismiss a Chapter 13 case. The debtor's right to 
dismiss a Chapter 13 case comports with 11 U.S.C.S. § 
303(a), which makes clear that Chapter 13 is a wholly 
voluntary alternative to Chapter 7. Meanwhile, 11 U.S.C.S. § 
1307(c) provides that, at the request of a party in interest or 
the United States trustee, the court may dismiss a Chapter 13 
case for cause. Congress thus specified the circumstances in 
which a bankruptcy court may dismiss a Chapter 13 case, and 
those in which it shall do so.

Bankruptcy Law > ... > Bankruptcy > Case 
Administration > Bankruptcy Court Powers

HN5[ ]  Case Administration, Bankruptcy Court Powers

Judicial precedent flatly rejects the idea that 11 U.S.C.S. § 
105(a) vests in the bankruptcy courts equitable power to 
disregard the Bankruptcy Code's provisions when they lead to 
results that seem unfair. Instead, those powers are interstitial, 
meaning they must and can only be exercised within the 
confines of the Bankruptcy Code. At most, Marrama dictum 
suggests that in some circumstances a bankruptcy court may 
be authorized to dispense with futile procedural niceties in 
order to reach more expeditiously an end result required by 
the Code. The command of 11 U.S.C.S. § 1307(b) is no mere 
procedural nicety.

Bankruptcy Law > Case Administration > Closing & 
Reopening Cases > Procedures for Reopening

Civil Procedure > Judgments > Relief From 
Judgments > Fraud, Misconduct & Misrepresentation

HN6[ ]  Closing & Reopening Cases, Procedures for 
Reopening

Fed. R. Civ. P. 60(b)(3) (as incorporated by Fed. R. Bankr. P. 
9024) allows a court to relieve a party from a final order due 
to fraud, misrepresentation, or misconduct by an opposing 
party. But any conflict between the Bankruptcy Code and the 
Bankruptcy Rules must be settled in favor of the Code. The 
Bankruptcy Code directs bankruptcy courts to dismiss a 
Chapter 13 case on a debtor's request. 11 U.S.C.S, § 1307(b). 
That command would be meaningless if a bankruptcy court 
could then vacate its dismissal under Fed. R. Civ. P. 60(b).

Counsel: ON BRIEF: David A. Wallace, CARPENTER 
LIPPS & LELAND LLP, Columbus, Ohio, for Appellee.

Ronald J. Smith, Pro se, Canfield, Ohio.

Judges: Before: GIBBONS, KETHLEDGE, and MURPHY, 
Circuit Judges.

Opinion by: KETHLEDGE

Opinion

 [***2]  [*454]   KETHLEDGE, Circuit Judge. HN1[ ] 
Among the several requirements for the rule of law is that the 
law be reasonably certain. Certainty in the law is what allows 
citizens to plan their actions knowing that neither the state nor 
other individuals will interfere with them. That same certainty 
is what constrains government officials to exercise their 
coercive powers according to rules—rather than according to 
their own will, which is what the Founding generation called 
arbitrary action, or a "government . . . of men." John Adams, 
"The Constitution of Massachusetts," in The Political 
Writings of John Adams 98 (George A. Peek, Jr. ed. 1954). 
And when those rules take statutory form, the courts must 
apply them, regardless of whether a court [**2]  likes the 
results of that application in a particular case. Otherwise all 
statutory law becomes discretionary, and the law itself is 
rendered uncertain.

At issue in this case is a straightforward statutory rule: that, 
subject to one condition, if the debtor in a Chapter 13 
bankruptcy moves to dismiss his case, "the court shall 
dismiss" it. 11 U.S.C. § 1307(b). Here, on three separate 

999 F.3d 452, *452; 2021 U.S. App. LEXIS 17152, **1; 2021 FED App. 0131P (6th Cir.), ***Cir.)
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occasions, Ronald Smith filed a Chapter 13 bankruptcy 
petition shortly before a scheduled foreclosure sale of his 
home—thereby preventing the sale—only to move for the 
dismissal of his bankruptcy case shortly afterward. The 
bankruptcy court granted those motions and dismissed Smith's 
cases, notwithstanding his bad faith, because 11 U.S.C. § 
1307(b) plainly commanded the court to dismiss them. A few 
months later, however, the bankruptcy court invoked its 
putative equitable powers and reinstated Smith's most recent 
bankruptcy case. HN2[ ] But a court may exercise those 
powers only in furtherance of the Bankruptcy Code's 
provisions, not in circumvention of them. The court's order 
here did the latter. We reverse.

In 2004, Ronald Smith obtained a $528,500 loan to purchase a 
home on Gully Top Lane in Canfield, Ohio. Smith defaulted 
on the loan about a year [**3]  later. The mortgage holder 
sued him, and a state court eventually scheduled a foreclosure 
sale for August 7, 2007. But Smith filed for bankruptcy under 
Chapter 13 four days before the sale, thereby triggering an 
"automatic  [***3]  stay" against any collection activity 
against him. See 11 U.S.C. § 362(a). After the sale date 
passed Smith filed a motion to dismiss his Chapter 13 case, 
which the bankruptcy court granted.

Smith employed the same tactic in 2017, when the state court 
again scheduled a foreclosure sale for his home. Again Smith 
filed a Chapter 13 petition shortly before the sale, and again 
he successfully moved to dismiss the case after the sale was 
cancelled.

By early 2019, U.S. Bank had purchased the mortgage for 
Smith's home. The state court scheduled a sheriff's sale for the 
property on February 19, 2019. On the day of the sale, 
however, Smith filed a third Chapter 13 petition and obtained 
yet another automatic stay. Six days later, Smith again filed a 
motion to dismiss his case, which the court granted.

At no point, apparently, did the bankruptcy court exercise its 
power to sanction Smith for filing all these bankruptcy 
petitions in patent bad faith. See Fed. R. Bankr. P. 9011(b)(1), 
(c). Nor did U.S. Bank promptly move for [**4]  relief from 
the automatic stay, which U.S. Bank plainly could have 
obtained on the ground that "the filing of the petition was part 
of a scheme to delay, hinder, or defraud creditors[.]" 11 
U.S.C. § 362(d)(4)(B). Instead, in June 2019, the bankruptcy 
court granted U.S. Bank's motion under Civil Rule 60(b) (as 
incorporated by Bankruptcy Rule 9024)  [*455]  to vacate its 
order dismissing Smith's most recent bankruptcy case. The 
court also lifted the automatic stay in Smith's case for a period 
of two years. Smith appealed to the district court, where he 
sought a stay of the bankruptcy court's order reinstating his 
case. The district court denied that motion but certified for 

interlocutory appeal the question whether the reinstatement of 
Smith's case was contrary to law. Our court then granted 
Smith leave to bring this appeal.

HN3[ ] We review the district court's denial of Smith's 
motion for a stay for an abuse of discretion. Beacon J. Publ'g 
Co. v. Blackwell, 389 F.3d 683, 684 (6th Cir. 2004). A district 
court abuses its discretion when it commits a legal error. See 
United States v. Holden, 557 F.3d 698, 703 (6th Cir. 2009). 
Here, the merits concern only the legality of the bankruptcy 
court's June 2019 order reinstating Smith's Chapter 13 case.

The interpretive question in this case is simple. Section 
1307(b) provides in full:

On request of the debtor at any time, if the case has not 
been converted [**5]  [from a case under Chapter 7, 11, 
or 12], the court shall dismiss a case under this chapter 
 [***4]  [i.e., Chapter 13]. Any waiver of the right to 
dismiss under this subsection is unenforceable.

HN4[ ] By its plain terms, this provision is mandatory: upon 
the debtor's request, subject to one exception not applicable 
here (namely that the case was not converted to Chapter 13 
from another chapter), the court "shall dismiss" a Chapter 13 
case. See Me. Cmty. Health Options v. United States, 140 S. 
Ct. 1308, 1320, 206 L. Ed. 2d 764 (2020). The debtor's right 
to dismiss a Chapter 13 case comports with § 303(a), which 
makes clear that Chapter 13 is a "wholly voluntary alternative 
to Chapter 7[.]" Harris v. Viegelahn, 575 U.S. 510, 514, 135 
S. Ct. 1829, 191 L. Ed. 2d 783 (2015). Meanwhile, § 1307(c) 
provides that, at the "request of a party in interest or the 
United States trustee," the court "may dismiss" a Chapter 13 
case "for cause[.]" Congress thus specified the circumstances 
in which a bankruptcy court "may dismiss" a Chapter 13 case, 
and those in which it "shall" do so. The circumstances here 
were undisputedly those that mandated dismissal under § 
1307(b).

U.S. Bank identifies nothing in § 1307 that renders § 1307(b) 
discretionary in cases where the debtor filed the bankruptcy 
petition in bad faith. Instead, U.S. Bank reads the Supreme 
Court's decision in Marrama v. Citizens Bank of 
Massachusetts, 549 U.S. 365, 127 S. Ct. 1105, 166 L. Ed. 2d 
956 (2007), to effect that result. In Marrama, the 
bankruptcy [**6]  court had denied a different kind of motion 
under the Bankruptcy Code—namely, a debtor's motion under 
11 U.S.C. § 706(a) to convert his Chapter 7 case to a case 
under Chapter 13. See id. at 369-70. Section 706(a) provides 
that "[t]he debtor may convert" a Chapter 7 case to one under 
Chapter 13 if (among other conditions) the debtor is eligible 
to be a Chapter 13 debtor. The bankruptcy court properly 
denied the debtor's motion to convert, the Supreme Court 
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held, because the debtor's bad faith could preclude him from 
qualifying as a debtor under Chapter 13. Id. at 372-73; see 11 
U.S.C. § 706(d). More to the point here, the Court also stated 
in dictum that the bankruptcy court could have denied the 
motion by invoking 11 U.S.C. § 105(a), which provides 
bankruptcy courts with equitable power to take any action 
"that is necessary or appropriate to carry out the provisions of 
this title" or "to prevent an abuse of process." Two other 
circuits have cited that dictum to hold that a bankruptcy court 
may deny a debtor's motion to dismiss a Chapter 13 case if 
the debtor filed her petition in bad  [*456]  faith. See 
Jacobsen v. Moser (In re Jacobsen), 609 F.3d 647, 660 (5th 
Cir. 2010); Rosson v. Fitzgerald (In re Rosson), 545 F.3d 
764, 773-74 (9th Cir. 2008). U.S. Bank argues that we should 
do the same here.

 [***5]  But the Supreme Court itself largely rejected that 
dictum in Law v. Siegel, 571 U.S. 415, 134 S. Ct. 1188, 188 L. 
Ed. 2d 146 (2014). There, HN5[ ] a unanimous Court flatly 
rejected the idea that § 105(a) vests in [**7]  the bankruptcy 
courts equitable power to disregard the Code's provisions 
when they lead to results that seem unfair. Instead, the Court 
held that those powers are interstitial, meaning they "must and 
can only be exercised within the confines of the Bankruptcy 
Code." Id. at 421 (internal quotation marks omitted). And the 
Court specifically stated that, "[a]t most, Marrama's dictum 
suggests that in some circumstances a bankruptcy court may 
be authorized to dispense with futile procedural niceties in 
order to reach more expeditiously an end result required by 
the Code." Id. at 426. The command of § 1307(b) is no mere 
procedural nicety, which is likely why no circuit court has 
accepted U.S. Bank's argument since Law was decided in 
2014. We reject that argument here.

U.S. Bank also argues that Civil Rule 60(b)(3) authorized the 
bankruptcy court to vacate its dismissal of Smith's bankruptcy 
case. HN6[ ] Rule 60(b)(3) (as incorporated by Bankruptcy 
Rule 9024) allows a court to "relieve a party" from a final 
order due to fraud, "misrepresentation, or misconduct by an 
opposing party." Fed. R. Civ. P. 60(b)(3). But "any conflict 
between the Bankruptcy Code and the Bankruptcy Rules must 
be settled in favor of the Code." United States v. Chavis (In re 
Chavis), 47 F.3d 818, 822 (6th Cir. 1995). Here, as shown 
above, the Bankruptcy Code directs bankruptcy courts to 
dismiss a Chapter [**8]  13 case on a debtor's request. See 11 
U.S.C. § 1307(b). That command would be meaningless if a 
bankruptcy court could then vacate its dismissal under Rule 
60(b). The district court therefore abused its discretion when 
it held that the bankruptcy court could reinstate Smith's 
Chapter 13 case under that Rule.

* * *

The district court's order denying Smith's motion for a stay is 
reversed, and the case is remanded with instructions for the 
bankruptcy court to dismiss Smith's most recent Chapter 13 
case. The bankruptcy court need not take any action to restore 
the status quo prior to its June 2019 reinstatement of Smith's 
case.

End of Document
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