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1. SEASONS GREETINGS AND BEST WISHES FOR A HAPPY NEW 

YEAR! 
 

During 2022, the country and local community made great strides in returning to normal 
activities after COVID-19. 
 
Despite these strides, there continues to be challenges in working remotely and 
conducting Court hearings and 341 meetings by telephone and video methods. The 
bankruptcy community continues to rise to these challenges by helping those in need of 
bankruptcy relief. 
 
The Chapter 13 office wishes everyone a safe and healthy New Year!  
 
To allow the Chapter 13 staff to spend time with their families please note that the 
Chapter 13 office will be closed on December 23, December 26, December 27 and 
January 2, 2023. 
 

2. INCREASE IN CHAPTER 13 DEBT LIMIT TO $2.75 MILLION 
 

On March 21, 2022, the President signed the Bankruptcy Threshold Adjustment and 
Technical Corrections Act. Among the Act’s provisions was an increase in the Chapter 
13 debt limit to $2.75 million. 
 
Please note the new debt limit of $2.75 million does not require a separate calculation for 
secured and unsecured debt. The debt limit is a total debt limit for all debt combined. 
 
The Act provides that the new debt limit will be effective for 2 years from the effective 
date, unless extended. The new debt limit will help debtors who previously could not file 
a Chapter 13 due to the old secured and unsecured debt limits. 

 
3. UPDATE ON CHAPTER 13 “WALK-IN WEDNESDAY” PROGRAM 
 

For the last few years, the Chapter 13 office has had a program to allow counsel to 
participate in “Walk-in Wednesday”. This program allows counsel to visit the Chapter 13 
office to ask questions of any staff member or the Trustee concerning their cases, either 
in resolving issues to allow confirmation, plan modifications, or other items that may 
arise during the course of a current or pending Chapter 13 plan. 
 
The “Walk-in Wednesday” program does not require any appointment and all counsel are 
welcome to visit the Chapter 13 office. During COVID-19, counsel mainly used email, 
Zoom, or telephone to discuss and resolve pending issues in cases. All of these methods 
are still available.  
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Success in a Chapter 13 plan is often communication with all parties including the 
Chapter 13 office. Counsel should not hesitate to reach out to the Chapter 13 office at any 
time to resolve issues and especially to take advantage of the “Walk-in Wednesday” 
program.  
 

4. NEW CHAPTER 13 341 HANDBOOK 
 

For several years, as part of its education program, the Chapter 13 office has provided the 
debtors a chapter 13 handbook during the 341 meeting. The handbook and other 
information are provided to the debtor and reviewed with the parties during the 341 
meeting. This educational outreach has allowed Akron to continue to have nearly double 
the national success rate for Chapter 13 plans. Many counsel found these educational 
materials helpful for the their clients as it reinforced information counsel had already 
given their clients and the additional information provided by the Chapter 13 office 
helped reinforce the debtors obligations and responsibilities during a Chapter 13 plan. 
 
As a result of COVID-19, 341 meetings continue to be held remotely. For the past couple 
years the Chapter 13 office has been mailing the 341 handbook to the debtors. As with all 
expenses, printing and posting has continued to increase. In addition, many people now 
rely on electronic means for information more than printed material. Therefore, effective 
January 2023, the Chapter 13 office will be emailing the 341 handbook to debtors prior to 
the 341 meeting.  
 
To allow these 341 handbooks to be delivered to their client, the Trustee asks all counsel 
to continue to provide the Chapter 13 office emails for the debtor as soon as practical 
after filing of the case. 
 
Attached to this newsletter is a copy of the Chapter 13 handbook which will be emailed 
to debtors prior to the 341 meeting. 
 
A copy of the 341 handbook is also available on the Chapter 13 website at 
www.chapter13info.com.  
 
 

5. MOTION TO DISMISS FOR PLAN EXCEEDING 60 MONTHS  
 
Counsel have begun seeing motions to dismiss as their clients’ plans have exceeded 60 
months. The 60-month duration was approved by the Court in the Order Confirming Plan 
pursuant to 11 USC § 1322(d) and 11 USC § 1325(a)(1). 
 
These motions to dismiss are for cases for which the debtor did not ask for an extension 
of the plan up to 84 months. The right to extend plans up to 84 months is now expired. 
 
 

http://www.chapter13info.com/


 
 
In many of these plans, which have now exceeded 60 months, the debtors have paid in 
thousands of dollars but either due to missed payments, partial payments or post-petition 
claims, the plan is exceeding 60 months. 
 
For plans which have provided significant performance, the Trustee would prefer not to 
dismiss the case. Therefore, the Trustee is willing to sign an agreed entry to give the 
debtor an additional time but with the condition that once a new deadline is set, the plan 
will be either eligible for a discharge or the case will be automatically dismissed.  
 
A copy of this agreed entry for counsel to review is attached to this newsletter. The 
Trustee asks the parties to remember that this is a resolution proposed by the Trustee and 
remains subject to US Bankruptcy Court approval. 
 

6. UPDATED MEANS TEST NUMBERS 
 
On November 1, 2022, revisions were made to the numbers to be used on the means test. 
 
The Trustee reminds counsel that they should work with their computer provider to make 
sure they have the most updated numbers in their software when preparing Chapter 13 
plans.  
 
A copy of the updated means test numbers is attached to this newsletter. 
 

 
7. AMENDING CHAPTER 13 PLANS FOR INTEREST RATE 

 
Please note that when a plan provides for a cram down of interest rate that the plan must 
provide for prime + 2% risk factor AS OF THE DATE OF CONFIRMATION.  
 
Unfortunately, the Federal Reserve has been increasing interest rates on Wednesdays, 
requiring some plans to be amended prior to the Thursday confirmation docket or the 
confirmation is adjourned to allow said amendments.  
 
The Chapter 13 website www.chapter13info.com provides a link to the most current 
interest rate.  
 
As a reminder, plans which are amended simply for a change in the interest rate as a 
result in changes made by the Federal Reserve, do not require service on the parties. 
However, when filing the amended plan on docket, counsel should provide an 
explanation that the plan is being amended only to adjust for a change in interest rate.  
 
 
 
 

http://www.chapter13info.com/


 
 

 
8. REMEMBER SECTION 1 OF THE PLAN – CHECK BOXES!! 

 
Some recently filed Chapter 13 plans have failed to check the boxes in Section 1 of the 
Chapter 13 form plan. These boxes include: 
 

a. Cram down provisions in section 3.2. 
b. Stripping of liens in section 3.4. 
c. Special language in 8.1. 

 
Please remember that if these boxes are blank and there is information that counsel wants 
to convey in any of these sections; that under the rules of the form plan, without the box 
being checked, any work counsel does in these sections is simply ignored.  
 
Many computer software programs do not automatically populate those boxes. The box 
has to be manually checked by the user when completing the plan. Often, errors can arise 
if the box was originally checked and the plan was amended and the amended plan fails 
to check the box.  
 
The Trustee asks all counsel to review the plan and make sure that if they have put work 
into sections 3.2, 3.4, and 8.1 that the respective box is checked in section 1 of the plan. 
 
A quick review of section 1 will often save counsel time in filing an amended plan simply 
to check the box. 
 

9. PERSONAL FINANCIAL MANAGEMENT COURSE 
 
The Chapter 13 office will continue to sponsor an on-line Personal Financial 
Management Course through the Trustee Education Network. Information regarding the 
online program is available on the Chapter 13 website at www.chapter13info.com. There 
is no charge to take the course online for Chapter 13 debtors who have filed in Akron, 
Ohio.  

 
Please note: in a joint case, each debtor must take the on-line course separately and use 
two different e-mails. The software program generates the required certificates of 
completion partly based on e-mails to keep track of who has taken the required course. 
 
Please find attached to this newsletter, a flyer for the on-line course that counsel may 
share with their clients in Chapter 13 cases. 
 
 
 
 
 

http://www.chapter13info.com/


 
 
 

10. CASE LAW 
 
In re Young, 2022 Bankr. LEXIS 3231 (U. S. Bankruptcy Court for the W.D. of 
Pennsylvania, November 15, 2022) 
 
The Debtors filed a chapter 13 petition on November 29, 2018. Over a year later, the 
debtor wife discovered that she might have a personal injury claim arising from her use 
of an implanted medical device. She engaged two law firms to represent her in a class 
action suit. The law firms drafted an employment agreement between themselves and the 
debtor wife, which she signed on August 8, 2020. Although the Debtors' bankruptcy was 
active at the time, the debtor wife neither sought approval of the law firms retention nor 
disclosed the asset. 
 
Two years later, on August 4, 2022, the Debtors filed an application for nunc pro tunc 
employment of the law firms as proposed special counsel. The application seeks 
retroactive approval of both the Law firms' engagement and their proposed compensation 
as outlined in the parties' August 2020 employment agreement. In support, the 
application asserts that the law firms did not learn of the debtor wife’s bankruptcy until 
July 2022. The chapter 13 trustee opposed the distribution of attorney fees and expenses 
requested by the Debtors. The Trustee argued that nunc pro tunc relief would harm 
unsecured creditors and contended that there has been no information provided showing 
that nunc pro tunc approval is appropriate. The chapter 13 trustee did not object to the 
law firms' qualifications or disinterestedness. 
 
The Court conducted a hearing on the matter where some inconsistencies emerged. In 
line with their assertion that they were unaware of the debtor wife's bankruptcy until 
2022, the law firms explained that their standard procedures do not vet clients for 
bankruptcy cases until after a settlement is reached. It also became clear that the debtor 
did disclose the bankruptcy filing to the law firms on their standard questionnaire prior to 
formal retention, but the law firms failed to follow up with bankruptcy for an additional 
two years.  At the end of the hearing, the Court ruled that it would grant the application 
prospectively. 
 
The Bankruptcy Court sitting in the Western District of Pennsylvania held that where the 
law firms failed to obtain pre-approval to pursue a personal injury claim on behalf of 
debtor, the bankruptcy court granted their application to employ special counsel under 11 
U.S.C.S. § 327 as of the date the application was filed; however, applicants failed to 
establish extraordinary circumstances warranting retroactive relief for compensation. The 
Court pointed out that bankruptcy court jurisdictions have adopted strict rules governing 
the engagement and compensation of all professionals who represent a debtor. The 
prevailing view is that the professional's fees under 11 U.S.C.S. § 330 are at risk unless 
an employment application is promptly filed and approved before services are rendered. 
 



 
 
In re Goetz, 2022 Bankr. LEXIS 3188, 2022 WL 16857109, (U.S. Bankruptcy Court for 
W.D. Missouri), November 10, 2022. 
 
The debtor filed a chapter 13 bankruptcy petition in August 2020. On the chapter 13 
petition date, the debtor owned a residence worth $130,000, Freedom Mortgage held a 
$107,460.54 lien against the residence, and the debtor claimed a $15,000 homestead 
exemption in the residence. The parties agree that the estate would have received nothing 
if the trustee had liquidated the residence on the chapter 13 petition date. 
 
The court granted the debtor's request to convert the case from chapter 13 to chapter 7 in 
April 2022. It soon became clear that the chapter 7 trustee intended to market and sell the 
debtor's residence. So approximately one month after conversion, the debtor filed the 
present motion to compel abandonment. The court held a hearing on the motion to 
compel abandonment, the parties stipulated to the relevant facts, and the court took the 
matter under advisement. 
 
The parties agreed that between the petition date and the conversion date, the debtor's 
residence increased in value by $75,000 and the debtor reduced Freedom Mortgage's 
claim by $960.54. The debtor's homestead exemption remained $15,000. Applying those 
values and factoring in costs of sale, the parties agreed that if the trustee had liquidated 
the residence on the conversion date, the estate would have received more than $62,000 
in proceeds, net of sale costs. 
 
The debtor moved the court to compel abandonment, arguing the residence is of 
"inconsequential value and benefit to the estate" under 11 U.S.C. § 554 because the court 
must exclude from its consideration the increase in non-exempt equity that arose between 
the date the debtor filed her chapter 13 voluntary petition and the date the court converted 
her case to chapter 7. The chapter 7 trustee requested the court to deny the debtor' motion 
to compel abandonment, arguing the estate in the converted case includes the debtor's 
entire interest in the residence under 11 U.S.C. § 348(f) and the post-petition increase in 
non-exempt equity makes the residence valuable to the estate for purposes of the 
abandonment analysis under § 554. 
 
The bankruptcy court held that the debtor’s motion to compel abandonment the estate's 
interest in her residence was denied pursuant to 11 U.S.C.S. § 554 on the basis that its 
value was inconsequential because its value to the converted Chapter 7 estate included 
significant post-petition non-exempt equity that was inseparable from the residence 
making it more than of inconsequential value and benefit to the estate. The court adopted 
the slight majority position that equity was subsumed within each item of property that 11 
U.S.C.S. §§ 348(f)(1)(A) and 541(a)(1) made property of the converted estate, so because 
the estate's interest in the debtor's residence included its value, including its equity, the 
post-petition changes to the residence's equity accrued for the benefit of the chapter 7 
estate. 
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A MESSAGE FROM THE CHAPTER 13 STAFF 
 

 
 The Chapter 13 staff understands that making the decision to file bankruptcy was 

not easy. Some of the many factors, which cause one to file bankruptcy, include loss of 

employment, medical bills, and helping family members in need. Please remember that 

filing Chapter 13 is not the end of the world but is a chance for you to earn a fresh 

financial start. Upon completion of the plan, most people will be debt free, except for 

mortgage payments and/or student loans. 

 

To be successful in your plan, you must make your plan payments each month and 

earn a discharge of your debt. Cases filed in Akron, Ohio, have one of the highest 

completion rates in the country. To be successful we encourage you to read this 

booklet, and visit our website at www.chapter13info.com for more information. The 

website provides an overview of Chapter 13, definitions of bankruptcy terms, and a 

section on frequently asked questions. You also have the option of keeping up to date 

on your case by setting up your online account with the National Data Center at 

NDC.org. The more you know about the program, the greater your chance of success. 

 

This online booklet is being provided to you in order to answer some common questions 

that arise during a Chapter 13 bankruptcy plan. This booklet should be read in full at the 

beginning of your case and referred to throughout the case as the need arises.  

 

The Chapter 13 staff wishes you every success. 

http://www.chapter13info.com/
http://www.ndc.org/
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WHAT YOU SHOULD KNOW ABOUT YOUR CHAPTER 13 CASE 
 

 
 
Your Chapter 13 Case Number       Click or tap here to enter text.  
 
 
 
Attorney:          Click or tap here to enter text.              Phone:    Click or tap here to enter text. 
 
 
 
Case Administrator Email:      Click or tap here to enter text. 
 
 
 
For correspondence that cannot be emailed please send to the address below. 
 
Your Trustee’s name, address, and office telephone number is: 
 
 
     Keith L. Rucinski 
     Chapter 13 Trustee 
     One Cascade Plaza, Suite 2020 
     Akron, OH 44308 
     330-762-6335 

 
 
 
 
 

 
 

 
The Confirmation Hearing 

You are not required to attend your Court Confirmation hearing (Thursdays at 1:30 PM). 
For attendance at other hearings, please consult your attorney. 

 

TRUSTEE WEBSITE: 

www.chapter13info.com 

 
 

http://www.chapter13info.com/
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** The Trustees’ Education Network (TEN) – an affiliate of the National Association of Chapter 13 Trustees – has 
created an online financial management course for the benefit and financial education of Chapter 13 debtors.  This 
course is approved by the United States Trustee Program. ** 

THIS COURSE IS FREE! 
 
 

SIGN UP ONLINE AT WWW.13CLASS.COM 
   WHAT YOU WILL NEED TO SIGN UP 

• Unique Trustee Identifier Number 
 TEN13010 

 
• Bankruptcy Case Number 

 
• Your full Name “exactly” as shown on bankruptcy petition 

 
• A valid email address (each debtor will need a separate email address) 

 
• Your bankruptcy Schedules A/B, D, and E/F for Lesson 1 and Schedules I and 

J for Lesson 3. 

You must complete the entire course (all lessons and quizzes) to receive a 
Certificate of Completion from the Trustees’ Education Network. Once you 
complete all coursework, the Trustees’ Education Network will send a Certificate 
of Completion to you and to your Bankruptcy Court.  

**Course satisfies legal requirements for debtors’ Certificate of Completion and to gain a 
discharge of their bankruptcy case.  

*Other course providers may charge you a fee for this course.  

 

THIS COURSE IS REQUIRED TO EARN YOUR DISCHARGE! 

Online Chapter 13 Bankruptcy Course 

   

 

http://www.13class.com/
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MAKING CHAPTER 13 PAYMENTS 

 
Most filer’s will have their payments coming directly out of their paychecks and paid by 
their employer, but there could be a time when a payment needs to be made directly to 
the Trustee by you. Below is the payment options available to you.   
 
 
Online:    tfsbillpay.com   
   
     
 
Mailing payments:   Keith L. Rucinski 
     Chapter 13 Trustee 
     3600 Momentum Place 
     Chicago, IL 60689-5336 
 

It is important that your name and case number appear on all payments 
 

 
************Only PAYMENTS are accepted at the above address************ 

 
. 

 
 
 
 
 
 
 
 
Trustee Website:   www.chapter13info.com 
 
 
 
 
 
 
 
 
 
 
All correspondences or questions should be emailed to your case administrator 

(see page 3) 

Payments must be made by the 10th of each month. 

You must continue making your monthly payment until an Order is received telling you to stop making your payment! 

 (You will be refunded any money that is overpaid) 

http://www.tfsbillpay.com/
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What Every Chapter 13 Filer Should Know 
 

1. Your first Chapter 13 payment must be paid within 30 days of the date the plan is 
filed. 

2. Under the bankruptcy law, if you are paying less than 100% to your unsecured 
creditors, your plan may be required to last up to 60 months. 

3. Every debt you owe, contingent or disputed (business or individual), must be 
listed in your plan. This includes delinquent utilities. All debts must be paid 
through the plan unless there is justification, which is rare. There is no Chapter 
13 protection if you pay direct.  

4. All income of occupants of the home must be listed in your plan; child support, 
rental income, etc. 

5. It is important that you review and understand your plan. Review all documents 
sent you, via email or regular mail, by the Chapter 13 Trustee’s Office, including 
the annual ledger of your case. The best way to stay current on your case is to 
review, at least monthly, your online statement to ensure all of your payments 
have been received and see how your balances fall! You can access your case 
online from the Chapter 13 web page at www.chapter13info.com or at NDC.org 
directly. 

6. All regularly employed Chapter 13 filers must make payments to the Trustee by 
payroll deductions. All other payments received must be in the form of a cashier 
check, money order or online payment.  

7. Keep your attorney and the Chapter 13 Trustee’s Office informed of future 
changes in your address. This information is useful for notices, and for refund 
checks payable to you.  

8. If your employer is required to make deductions for your Chapter 13 payment, it 
is your responsibility to make sure those deductions are being made. If your 
employer does not make deductions, you must mail your payment to the 
Trustee’s bank lockbox or you may pay online. The online payment option can be 
found on the Trustee’s web page at www.chapter13info.com.  

9. If payments are missed, it is probable that your expected completion date will 
change. Note: You cannot complete your plan as originally proposed if you don’t 
make all of your payments into your plan!! 

10. The plan will not work if payments are not received. If you have an interruption in 
employment, please contact your attorney as well as your case administer to 
advise of your situation. Remember: Neither the Trustee, nor his staff, can give 
you legal advice!! Contact your attorney. 

 
 
 

 

 

 
 

For Additional Information 
see “Overview of Chapter 13” at 

www.chapter13info.com 
 

http://www.chapter13info.com/
https://www.ndc.org/home
http://www.chapter13info.com/
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MONITORING YOUR CHAPTER 13 CASE 
 

National Data Center 
 

 

As a participant in a Chapter 13 Plan, you have the ability to monitor the progress of your 
Chapter 13 case online.  The Chapter 13 office uses a site known as the National Data Center. 
You will need to follow the instructions carefully to obtain password and log on identification.  
There is no cost to you to use this site to monitor your Chapter 13 Plan. Please be advised that 
creditors also use this site to monitor payments of participants in Chapter 13 cases. 

 
 
 
 
 
 

 
 
 
 
 
 
 
 
Notice: The National Data Center is not part of the Chapter 13 office.  The Chapter 13 Trustee is 
not responsible for the actions of this organization. 
 
 
 
 
 
 
 
 
 

                             WWW.NDC.ORG 
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THINGS TO KNOW UNDER THE BANKRUPTCY ABUSE 
PREVENTION AND CONSUMER PROTECTION ACT OF 2005 

 
 

1. To successfully complete your Chapter 13 Plan, you must take a financial 
management course. This is in addition to the credit counseling you took in order 
to file bankruptcy. (See next page for directions on locating a financial 
management class). 
 

2. If your household income is higher than the average income for Ohio, you must 
make payments into your Chapter 13 Plan for 60 months. You may only 
complete earlier if you are paying all creditors 100 percent of their claims. 

 
3. If your household income is less than the average income for Ohio, you must 

make payments into your Chapter 13 Plan for at least 36 months. However, your 
case could take up to 60 months of payments to complete. You may only 
complete earlier than 36 months if you are paying all creditors 100 percent of 
their claims.  

 
4. Failure to timely make all child support and alimony payments (Domestic Support 

Obligations) can result in dismissal of case or conversion to a Chapter 7 
bankruptcy. 

 
5. Failure to timely file all tax returns can result in dismissal or conversion to a 

Chapter 7 bankruptcy. 
 

6. If your case is dismissed and you attempt to file a new bankruptcy case, you may 
not be able to stop foreclosure on your home. This case may be your only 
opportunity to save your home. 

 
7. The U.S. Department of Justice – United States Trustee Program is required to 

randomly audit cases to verify that the disclosures on the bankruptcy petition and 
schedules are complete and accurate. 

 
UNDERSTAND YOUR PLAN. It is imperative that you fully understand your Chapter 13 
Plan. You have an opportunity to amend or modify your Chapter 13 Plan subsequent to 
the 341 meeting and prior to a confirmation hearing on your case. If you do not 
understand any aspect of your Chapter 13 Plan you should make an appointment with 
your attorney to go over your plan as it is essentially a financial blueprint for what you 
have to live by for the next 3 to 5 years. 
 
SERIAL FILINGS OF CHAPTER 13 CASES. Please be advised that the Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005 limits the number of times that 
a Chapter 13 Plan should be undertaken. 
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In the past, some people have felt that should they not be able to finish this Chapter 13 
case that they will simply file a new case. There are several procedural issues with filing 
a second Chapter 13 case, which could cause successive cases to be dismissed or not 
allow you to save your home. As the second bankruptcy case may not protect your 
house from foreclosure actions in state court. You should work with your attorney to 
make every effort to complete your current Chapter 13 case successfully. 
 
ATTENTION ALL CHAPTER 13 INDIVIDUALS 
The following are requirements of the Bankruptcy Abuse Prevention and Consumer Protection 
Act of 2005: 
 

1. In order to file a Chapter 13 bankruptcy, you were required to take a credit counseling 
course. 

 
2. In order to earn a discharge, you must take a financial management course (this is in 

addition to the credit counseling). You should plan on taking the course within a month of 
attending the 341 meeting with the Trustee. Even if you make all payments under the 
plan, you will not earn a discharge until the completion of a financial management 
course. Without a discharge your creditors could pursue you for additional money after 
the conclusion of your Chapter 13 Plan. A discharge prohibits your creditors from 
pursuing additional money if the debt has been scheduled and discharged through the 
Chapter 13 Plan.  

 
APPROVED PERSONAL FINANCIAL MANAGEMENT COURSE PLACES 
 
The Chapter 13 office offers the personal financial management class online. There is no cost to 
take these classes if a person has filed a Chapter 13 in Akron, Ohio. You may access the class 
at www.13class.com .For further information please check our website for more details. The 
Chapter 13 website is www.chapter13info.com. (See page 4) 
 
To locate an approved financial management course, other than the one offered by our office, 
please take the following steps: 
 

1. Go to the Trustee’s website www.chapter13info.com. 
 

2. Click on the “Financial Management Course Information” click on the box. 
 

3. Under “For other Courses see” – you will see the United States Trustee Program link, 
click on it. Then click Proceed.  
 

4. On the left side of the webpage, click the category “Credit Counseling & Debtor 
Education”. 
 

5. In the box titled “For Consumers”, “Debtor Education”, click on the “List of Approved 
Debtor Education Providers” link. 
 

http://www.13class.com/
http://www.chapter13info.com/
http://www.chapter13info.com/
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6. Scroll down to the bottom of page and under “See All Credit Counseling by District” 
choose Ohio-Northern District and click Go. 
 

7. After this you will see the name of the businesses and contact information. 
 

 

 
CASE NUMBER. Your Chapter 13 case number is very important. Keep it handy. You will need 
your case number when you make a plan payment to the Trustee. Your name and case number 
must appear on your cashier’s check or money order. Your case number should also appear on 
any letters that you send to the Trustee’s office. 
 
KEEP THE TRUSTEE AWARE OF ANY ADDRESS CHANGE. It is important to keep the 
Bankruptcy Court aware of any changes in your address. It is common for Chapter 13 debtors to 
accumulate additional funds at the end of their Chapter 13 case. Said funds are returned to you 
once the Trustee has performed a final audit in your case, to ensure that all creditors have been 
properly paid, and a discharge has been issued. Some debtors have lost thousands of dollars in 
funds because they have moved and not provided a forwarding address with the Bankruptcy 
Court. You should contact your attorney to advise of any address change so your attorney can 
file the change of address with the Bankruptcy Court.  
 
CALLING THE TRUSTEE’S OFFICE. The Chapter 13 office phone number is 330-762-6335 
(follow the prompts). Do not feel that you must talk personally with the Trustee; the staff is well 
qualified to answer your questions or discuss any problems that may arise while you are in a 
Chapter 13 Plan. 
 
The ideal way of getting any answers to questions is through email, you may e-mail 
your assigned case person at the Chapter 13 office. On the Chapter 13 website there is a box 
titled, “Contact the Chapter 13 Staff”. Each Chapter 13 case has an assigned administrator. To 
find your administrator on the list provided please use the last two digits of your case number. 
The Chapter 13 website is www.chapter13info.com. All responses to email(s), from your case 
administer, will be copied to your attorney. 
 
 
 
 
 
IF CREDITORS CALL YOU. If any creditors listed in your Chapter 13 Plan seek to call you, you 
should keep a log of said creditor’s name and the time that they called you. You should also 
provide creditors with the name of your attorney and your Chapter 13 case number. The creditor 
may ask you what district you filed your Chapter 13 case. Your case has been filed in the 
Northern District of Ohio.  

NOTICE 
Organizations providing credit counseling and financial management courses are not part 
of Chapter 13 Trustee’s office. The Chapter 13 Trustee is not responsible for the actions 

of these organizations. 

Please remember that the Chapter 13 staff is not permitted to give you legal advice. 
Legal questions must be discussed with your attorney.   
 

http://www.chapter13info.com/
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WAGE DEDUCTIONS. If you are making your plan payments through wage deductions, your 
employer will be served with a court order instructing the employer to deduct your Chapter 13 
payment from each paycheck in accordance with your plan. It is important for you to save your 
pay stubs so that in the event of a problem, you can prove that the deductions were actually 
taken.  
 
If for any reason, your employer fails to withhold your Chapter 13 payment, you are ultimately 
responsible to make sure your payment is made timely. It is also your responsibility to ensure 
that the correct amount is being taking out of your paycheck each pay. 
 
As a Chapter 13 participant, your wages are under the jurisdiction of the U.S. Bankruptcy Court 
and cannot be attached for any debts other than your plan payment, child support, alimony, and 
repayment of a loan from your retirement account.  
 
DIRECT PAYMENTS. If a wage deduction is not possible or has not begun yet, send your 
payments as specified in your plan directly to the Trustee.  
 
All payments must be in the form of a money order or cashier’s check made payable to: 
 
     Chapter 13 Trustee 
 
Send all payments to the following address: 
 
     3600 Momentum Place 
     Chicago, IL 60689-5336 
 
Include your name and case number on all payments (in clear writing) to ensure that the funds 
will be properly credited to your account. DO NOT SEND CASH.  
 
MAKING PAYMENTS ONLINE. If you are making direct payments, you have the option of 
making those payments online. On the Chapter 13 website is a box titled, “Make your Chapter 
13 Payment Online”. The Chapter 13 website is www.chapter13info.com. Your full monthly plan 
payment must be made by the 10th of each month until completion of your case. 
 
PROBLEMS MAKING CHAPTER 13 PLAN PAYMENT. It is extremely important for you to let 
both your attorney and the Chapter 13 Trustee know if something interrupts your employment or 
otherwise makes it impossible for you to make your payments to the Trustee. On a limited basis, 
you may be able to suspend your plan payments. Suspended payments will be added to the 
end of your plan. 
 
In some cases, depending on how long your plan has been going and the kind of creditors being 
paid under your plan, you may be able to modify or amend your plan. You should contact your 
attorney to discuss your options.  
 
If you stop paying and do not contact your attorney or the Trustee, the U.S. Bankruptcy Court 
can dismiss your case. Should the Bankruptcy Court dismiss your case, all the creditors under 
your plan can seek full payment plus interest and penalties from you under applicable state law. 
 
NEW DEBTS. Obtaining credit without permission from the Court is not only a violation of the 
Court’s orders; it is subject to disapproval by the Court and may be grounds for dismissal of the 

http://www.chapter13info.com/
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plan. When you have major repairs that are needed to your home or car, large medical bills, or 
other costly unexpected items, you should always discuss this with your attorney. Your attorney 
can advise you on the necessary court pleadings which may allow you to take on new debt.  
 
INCOME TAX RETURNS AND PAYMENT OF POST-PETITION TAXES. While under Chapter 
13 bankruptcy protection, you are required to timely file all local, state, and federal income tax 
returns during the duration of your Chapter 13 Plan. You are also responsible to see that all 
applicable post-petition taxes are paid and kept current while you are in a Chapter 13. This 
includes not only local, state, and federal income taxes, but also real property taxes. Should you 
fail to keep your tax payments current to the respective tax agency, said agency may ask the 
Court to dismiss your Chapter 13 Plan. The Trustee reserves the right to review tax returns. 
*Per the Order Confirming Plan, you must supply the Trustee a copy of your tax returns 
each year upon request. 
 
TAX REFUNDS. If you receive a tax refund in excess of $1,500.00, you must consult your 
attorney. In most cases, the Trustee requires refunds in excess of $1,500.00 to be paid into your 
Chapter 13 Plan for the benefit of creditors. Per the Order Confirming Plan, you are permitted to 
keep all earned income credits and child care credits.  
 
TAX REFUND ANTICIPATION LOANS. Before using a tax refund anticipation loan and losing a 
large portion of your refund, please ask yourself why you cannot wait thirty (30) days for the 
funds to keep the entire refund yourself! 
 

 

OBTAINING INFORMATION FROM YOUR TRUSTEE. In addition to having 24/7 access to 
your case through the National Data Center, NDC.org , once a year the Chapter 13 Trustee 
will send you a complete history of your account, all payments received and all creditors paid 
under your plan. The Trustee e-mails these ledgers to you in January. If you do not 
have access to a computer and need a ledger on your case, you may call the Chapter 
13 office at 330-762-6335, and a ledger will be mailed to you. 
 
It is imperative that you keep your address current with the Trustee and the Clerk of the 
Bankruptcy Court so that you receive not only these documents but also important Court 
documents throughout the duration of your Chapter 13 Plan. 
 
The ledger sent to you, via email, will allow you to calculate your approximate payoff balance 
on your plan and will include an explanation sheet on how to use the ledger. Please be 
advised, the Trustee’s office is not permitted to give individual legal advice, but can provide 
information to you on the administration of your case. Your request for such information must 
be in writing and submitted to the Trustee preferably by email. A letter may be mailed to the 
Chapter 13 Office with your questions, but could possibly delay the response time. Please 
note that due to the volume of cases, it may take up to 30 days to get a response. If the 
information is of an urgent nature due to some type of court litigation, you should work 
through your attorney who will advise the Trustee accordingly on the urgency of such 
request. If you believe a creditor listed on the ledger is not your creditor or has claimed an 
amount greater than you owe them, contact your attorney immediately so that an objection 
to the claim can be filed. If you remain silent, you will pay all claims as filed. All information 
concerning your plan, including the payoff balance, is subject to review and audit by the 
Trustee. 

https://www.ndc.org/home
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FILING OF CLAIMS. Creditors generally have approximately seventy (70) days from the date 
you file your bankruptcy case to file their claim. Any claim not filed within the time limit is a late 
claim and may be disallowed; and therefore, not paid. Tax claims and secured claims are 
usually the exception to this time limit. 
 
If you have an objection to any claim, which has been filed in your case, or feel that a claim has 
been filed incorrectly, you should contact your attorney immediately so that he or she can 
advise you of your options. Please note that it is your responsibility to review the annual ledger 
to see that all the creditors listed are accurate.  
 
In addition to the annual ledger, you have 24/7 access to your case through the National Data 
Center. You can access the National Data Center through the Chapter 13 website at 
www.chapter13info.com or at NDC.org.  
 
SMALL BUSINESS CHAPTER 13. Debtors engaged in their own sole proprietorship business 
may, unless the Court orders otherwise, operate that business and incur trade credit in the 
production of income. 
 
With regard to personal finances, debtors engaged in business are subject to the same 
requirements, restraints, and jurisdiction as individuals with only personal debts. 
 
Small business debtors may be required to file semi-annually with the Trustee a statement of 
financial affairs which can include current profit and loss statements, bank account statements, 
and request for balance sheets and income statements, proof of insurance, and proof that 
quarterly payroll tax returns and sales tax returns are paid. The Trustee may also require annual 
tax returns from you concerning both your individual and business finances.  
 
If you are a small business debtor, the Trustee may send an email or a letter to you in January 
and July of each year requesting said information. Failure to supply the Trustee with this 
information in a timely manner can result in dismissal of your Chapter 13 Plan. 
 

 
 
 

TRUSTEE ADMINISTRATION FEE. Chapter 13 programs are not funded by tax dollars. 
The funding for Chapter 13 is from individuals who have filed Chapter 13 to earn a fresh 
financial start. The Trustee Administration Fee can be as high as ten (10) percent. The fee 
is charged on all payments made into the plan. For example, if your monthly payment is 
$100.00 and the Trustee Administration Fee is ten (10) percent, then $90.00 will be posted 
to your case and $10.00 will be used to pay overhead for the Chapter 13 Trusteeship. The 
administration fee must be approved by the United States Department of Justice-United 
States Trustee Program. Although the fee can fluctuate throughout your plan, it cannot go 
higher than ten (10) percent and in most cases it is significantly less than ten (10) percent. 
 
You can help keep the administration fee as low as practical by helping the Trustee keep 
overhead low. One way to do this is to give email consent allowing the Chapter 13 staff to 
communicate with you by email which helps reduce printing and postage cost. 
 

http://www.chapter13info.com/
https://www.ndc.org/home
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PAYMENT OF UNSECURED CLAIMS. A Chapter 13 Plan must provide for payment of all your 
creditors, including unsecured creditors. Unsecured creditors are creditors such as credit cards. 
Upon the filing of your Chapter 13 case, unsecured creditors must cease adding finance 
charges and other interest charges to your account. Said unsecured creditors must file a total 
account balance that you owe them upon the date of the filing of your Chapter 13 Plan. Upon 
the successful completion of your plan, said unsecured creditors cannot seek payment from you 
for any additional finance charges and interest charges based on a claim which has been 
discharged through your plan. However, please be advised that should you fail to complete your 
Chapter 13 Plan, all the interest and other charges which would have accrued under your 
account except for the Chapter 13 Plan can be charged against your account and said creditors 
can seek collection under applicable state law. It is to your benefit and very important that you 
make every effort to complete you Chapter 13 Plan or you could find yourself in a worse 
financial situation than when you started your Chapter 13 Plan. 
 
QUITTING YOUR PLAN. If your financial situation is drastically altered and payment of the plan 
is no longer practical, contact your attorney as soon as possible. He or she may be able to find 
a solution in spite of the difficult circumstances since there are a number of options to consider. 
 
Be aware that a dismissal of your case would reactivate all disputed debts and all interest and 
charges not allowed by the Bankruptcy Court while your case is pending. 
 
You will find yourself, again, dealing with the remaining creditors on their terms, not yours or 
those provided for under the Bankruptcy Code. 
 
SIGN UP FOR THE DO NOT CALL LIST. An important first step to avoid the use of costly 
credit advances in the future would be to sign up for the national do not call list at 1-888-382-
1222 or www.donotcall.gov. You may also opt out of pre-approved credit offers by calling 1-888-
567-8688 or www.optoutpresecreen.com 
 
BEWARE OF PAY DAY LENDERS. Many people use the services of pay day lenders. These 
lenders often will advance funds and hold your personal check until pay day. It is not unusual for 
the fees charged in these pay day loans to average around four hundred (400) percent. These 
costs are often hidden and hard to calculate. While you are in a Chapter 13 Plan, please be 
advised that you cannot take out pay day loans without Court permission. It is in your long-term 
financial interest never to use the services of a pay day lender again. 
 
DISPOSING OF PROPERTY. While under Chapter 13 bankruptcy protection you are not 
permitted to sell real estate, vehicles, or other personal property (valued at $1,500.00 or more) 
without permission of the U.S. Bankruptcy Court. You should contact your attorney to seek 
Court permission before disposing of any property. 
 
CHANGE IN INCOME DURING CHAPTER 13 PLAN. Chapter 13 requires that you devote best 
efforts in repayment to your creditors. This means if your income increases significantly you will 
need to amend your plan and increase the repayment to creditors. Changes in your income can 
include, but is not limited to: wage, bonuses, inheritance, large lottery winnings, personal injury 
settlements, payment of accrued vacation and sick time, stock options, and significate increases 
in your wages subsequent to filing Chapter 13 (generally an increase of income of ten (10) 
percent or greater than the amount on your bankruptcy schedules). 
 

http://www.donotcall.gov/
http://www.optoutpresecreen.com/
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Failure to report these changes in income can result in dismissal of your case. Generally, the 
Trustee will work with you to allow you to retain a portion of these funds if you are honest and 
reported the change in income. 
 
Failure to report changes in income may result in your case be referred to the U.S. Department 
of Justice-United States Trustee Program.  
 

 
RECORD OF MORTGAGE PAYMENTS. Pursuant to the U.S. Bankruptcy Court’s 
Administrative Order 19-04, all Chapter 13 cases which are delinquent in mortgage payments 
on the date of filing Chapter 13, are required to pay both the mortgage arrearage and current 
mortgage payment through the Chapter 13 Plan as part of the monthly Chapter 13 Plan 
payment. The Administrative Order includes all mortgage payments, including the mortgage on 
your residence and all other real property you are seeking to retain through your Chapter 13 
Plan. You may monitor the payment of mortgages paid through your Chapter 13 Plan by 
accessing your case information through the National Data Center at NDC.org. 
 
If your plan allows you to make your mortgage payment directly, your mortgage payment will 
NOT be made through your Chapter 13 Plan. On the following page is a form for you to keep 
track of the date, mailing address, and amount of payment you make to your mortgage 
company. Many times, mortgage lenders sell loans and do not always keep borrowers informed 
on the new information needed to make the mortgage payment. By keeping a record of your 
payments, you will be able to assist yourself and your attorney should the mortgage company 
assert that you have not made the mortgage payment.  

ATTORNEY FEES. Attorney fees in Akron, Ohio are governed by Administrative Order No. 
12-03. A copy of this order is available at the Chapter 13 website www.chapter13info.com 
(under attorney section) “Court Order Regarding Attorney Fees in Akron, Ohio”. If you do 
not have access to the internet, you may write the Trustee at: 
 
 Office of the Chapter 13 Trustee 
 One Cascade Plaza 
 Suite 2020 
 Akron, Ohio 44308 
 
and a copy will be sent to you without charge. 
 
This order outlines your responsibility as a Chapter 13 participant and provides a guideline 
of attorney fees you may expect as issues arise in your case. The attorney fees listed are 
a guide and your actual attorney fees may be greater or less depending on the retainer 
letter you signed with your attorney. 
 

Your attorney remains your attorney throughout the duration of 
your Chapter 13 Plan (3 to 5 years). Your attorney is there to help 
you with the bankruptcy process. Please contact your attorney if 

you have legal questions about your Chapter 13 Plan.  
(Attorney information on page 3) 

https://www.ndc.org/home
http://www.chapter13info.com/
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You may print out pages 18 thru 20 to help keep track of your payments. You can also find an 
Excel document, that you can save to your computer that can be used to keep track of your 
payments, on our website www.chapter13info.com under Financial Management Course 
Information. You should also keep copies of any notices your mortgage lender may send you.  
 
 
MORTGAGE MODIFICATION. While in a Chapter 13 Plan you are permitted to seek a 
modification of your mortgage. Many people who have been turned down for a modification prior 
to filing Chapter 13 are successful in obtaining a modification of their mortgage after filing 
Chapter 13. If you are successful during the trial period and are offered a permanent 
modification you will need a Court order which your attorney can help you prepare. Please see 
the box titled “Mortgage Modifications” on the Chapter 13 website for information on Court 
orders necessary for a modification. The Chapter 13 website is www.chapter13info.com. 
 
 
REFINANCING. Many debtors refinance their home during their Chapter 13 Plan. Please be 
advised that Court approval is necessary for any type of refinancing and you must contact your 
attorney to seek such Court approval. The Trustee will not release any information to any title 
company or lender until such order to refinance has been approved by the Court. 
 
 
CAR PAYMENTS. As with mortgage payments, if you are paying your car directly and not 
through the Chapter 13 Plan, it is advisable that you keep track of all your car payments and 
remittances while in a Chapter 13 Plan. You may print out pages 18 thru 20 to help keep track 
of your payments. You can also find an Excel document, that you can save to your computer 
that can be used to keep track of your payments, on our Website www.chapter13info.com under 
Financial Management Course Information. 
 
 
CAR TITLES. Please note that the Trustee does not take possession of your car title during the 
Chapter 13 Plan. Should you pay off a car loan through the Chapter 13 plan, the creditor will 
send the title directly to you. Should you not receive this title in a timely fashion, you should 
contact your attorney for assistance.  
 
 
INSURANCE. Under Ohio law you are required to have automobile insurance at all times. You 
must maintain homeowner’s insurance on your property throughout the Chapter 13 Plan. The 
Trustee may randomly audit your case and request proof of insurance. Failure to provide proof 
of insurance can result in dismissal of your Chapter 13 Plan. 
 
 
REQUESTING YOUR CREDIT REPORT. You are entitled to a free report every 12 months. 
This does not mean every year, it means if you get a credit report today, the reporting agencies 
are not required to provide another one to you for 12 months from today. You can find the form 
on our website at www.chapter13info.com under Financial Management Course Information. 
 
 
 
 
 

http://www.chapter13info.com/
http://www.chapter13info.com/
http://www.chapter13info.com/
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FINALIZING AND CLOSING YOUR CASE. Six months is not an unusual amount of time to 
require the Trustee to prepare the final report and accounting of your case and file it with the 
Court. The exact closing date of your case is affected by the following: the Trustee writes 
checks to your creditors every 30 days. Closing of your case will depend on the date monies are 
received and disbursed, when creditors cash their checks, and whether there are additional 
problems.  
 
Once your employer receives the stop payment order, the deductions will cease. If your 
employer has a computerized payroll system, an additional deduction or two may occur. This 
money will be refunded to you when your account is finalized. 
 
Be sure to maintain all documents concerning the finalization and discharging of your case. The 
Trustee’s office only keeps closed files for a short time and you may need your final report in the 
future when you try to obtain credit. 
 
DISMISSAL VS. DISCHARGE. The terms dismissal and discharge in a bankruptcy case are 
two different terms which have two completely different meanings.  

VISIT OUR WEBSITE. For more educational information on Chapter 13, please visit our 
website at www.chapter13info.com. 
 

DISMISSAL. If the Chapter 13 Plan is dismissed, creditors may immediately initiate or continue with state 
court litigation pursuant to applicable state law to foreclose on the filer’s property or garnish their income. If 
a bankruptcy case is dismissed, the legal effect is that the bankruptcy is deemed void. 
 
For example- If when filing a Chapter 13 petition, the filer owes the IRS $10,000.00 and manages to pay 
the IRS $9,000.00 before the case is dismissed, this does not necessarily mean that only $1,000.00 is 
remaining to be paid to the IRS outside the plan. During a Chapter 13 Plan, many creditors (including 
credit card companies) hold interest and penalty charges in abeyance. If a Chapter 13 Plan is successfully 
completed, the interest and penalty charges are void and collection is not sought from the filer. However, if 
the case is dismissed, all money paid under a Chapter 13 bankruptcy may be applied toward interest and 
penalties; and therefore, filers may find themselves still owing a large balance to creditors. In the above 
example with the IRS, it cannot be assumed that there is only a $1,000.00 balance owed as the IRS would 
be allowed to collect interest and penalties which were held in abeyance during the Chapter 13 Plan. 
 
A dismissal of a Chapter 13 case in which a filer has made substantial compliance is a serious matter. The 
filer is urged at all times to keep in contact with their attorney to determine their best course of options 
should the filer discover that it is not possible to continue with the monthly Chapter 13 Plan payments as 
proposed in the plan.  
 
DISCHARGE. If a Chapter 13 Plan is completed successfully, the filer will earn a discharge. Discharge 
means that all debt listed in the Chapter 13 Plan is satisfied; and therefore, creditors may not pursue 
additional collection actions pursuant to applicable state law. If a debt has been discharged in a 
bankruptcy, and a creditor seeks further collection from the filer, the filer should immediately contact their 
attorney regarding the efforts to collect by a creditor who has had their claim discharged in bankruptcy. 
Please note that certain debts are not dischargeable even if the bankruptcy was successfully completed 
and a discharge was earned. (ie student loans, mortgage) 
 
For more information, go to www.chapter13info.com. 
 

http://www.chapter13info.com/
http://www.chapter13info.com/
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Automobile Payment Information 
It is in your best interest to maintain copies of your money orders/checks when making automobile payments. 

 
Make/Model of car: 
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Date Paid Amount Paid 
Check/M.O. 

Number Date Paid Amount Paid 
Check/M.O. 

Number 
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Mortgage Payment Information  
It is in your best interest to keep copies of your money orders/checks when making 
mortgage payments.  If there are any changes in who you make your payment to, be sure 
and note the new name and/or address of the lender.  Lenders often sell mortgages 
which can result in some confusion when they record your payments.  By following these 
instructions, you will have an efficient way to track your payments.  This information will 
assist you and your attorney in resolving problems which may arise with your mortgage 
lender.  
      

 Date Paid Amount Paid 
Check/M.O. 

Number Payment Address 
Account 
Number 

1           

2           

3           

4           

5           

6           

7           

8           

9           

10           

11           

12           

13           

14           

15           

16           

17           

18           

19           

20           
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23           

24           

25           
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MONTHLY BUDGET ALLOWANCE WORKSHEET 
*See Schedule J of your petition for allocated amount 
*Copies of worksheet available at www.chapter13info.com under "Financial Management" 
*Excel file available to download at www.chapter13info.com under "Financial Management" 

 
 

      

BILL 
AMOUNT 
ALLOCATED 

BILL  
AMOUNT 

 
DIFFERENCE 
       (+) (-) REASON(S)FOR DIFFERENCE 

 

Rent/Mortgage     

 

Electric     
 

Gas     
 

Cable/Internet     
 

Phone/Cell     
 

Water/Sewer/Trash     
 

Home Maintenance     
 

Food     
 

Clothing     
 

Laundry/Dry Cleaning     
 

Medical/Dental 
Expenses     

 

Transportation/Gas     
 

Recreation     
 

Charitable 
Contributions     

 

Car Insurance     
 

Life Insurance     
 

Health Insurance     
 

Home/Rental Insurance     
 

Taxes     
 

Car Payment     
 

Car Payment     
 

Alimony/Child Support     
 

Child Care     
 

Miscellaneous Expenses     
 

Miscellaneous Expenses     
 

TOTALS     
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Personal Financial Management Course 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





 
 
 
 
 
 
 
 
 
 
 
 

Agreed Order to Extend Plan Past 60 Months 
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The Chapter 13 Trustee, Keith L. Rucinski, and the debtor(s) in this case, by 

and through undersigned counsel agree to resolve the Trustee’s motion to dismiss 
on the following terms and conditions. 
 
The parties state the following: 
 

1. Pursuant to 11 USC 1307(c)(6), the Trustee filed a motion to dismiss in this 
case as the debtor(s) plan had exceeded 60 months.    

2. The Trustee’s motion was filed on or about <date of motion>. 
3. The parties agree that the Trustee’s motion to dismiss is incorporated herein 

                                                                                  
 THE UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF OHIO 
 
 
In Re: 
 
DEBTOR AND JOINT DEBTOR 
NAME  
 
  DEBTOR(S) 
 

 

 
 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
CHAPTER 13 
CASE NO:  
 
ALAN M. KOSCHIK  
BANKRUPTCY JUDGE 
 
AGREED ENTRY TO RESOLVE 
TRUSTEE’S MOTION TO DISMISS 
FOR PLAN EXCEEDING 60 MONTHS 
 
SETTING DEADLINE FOR PLAN 
COMPLETION AND TERMS FOR 
IMMEDIATE DISMISSAL SHOULD 
DEBTOR(S) FAIL TO COMPLY WITH 
AGREED ENTRY 
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CHAPTER 13 
Keith L Rucinski 

Trustee 
One Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 
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(330) 762-7072 
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as if fully rewritten 
4. The parties further agree, that any response to the Trustee’s motion to 

dismiss filed by the debtor(s) is incorporated herein as if fully rewritten. 
5. Given the significant performance by the debtor(s) in this plan, the parties 

are asking the US Bankruptcy Court to grant the debtor(s) additional time to 
complete their plan and earn a discharge in their case. 

6. The Trustee has no objection to the debtor(s) request to extend the duration 
of their plan. 

7. In no circumstance shall the debtor(s) case extend past <date to complete>. 
Should the debtor(s) not complete the plan payments by this date, the 
Trustee is authorized to file an Order of Dismissal without a notice or 
hearing. 

8. The debtor(s) agree that their monthly plan payments shall be in the amount 
of <payment amount>. 

9. Further, the Trustee is authorized to immediately file an Order of Dismissal 
should any of the following occur: 

 
A. The debtor(s) fail to turnover their entire federal and state tax refunds to 

the Trustee so that the funds can be used to expedite plan completion. 
The debtor(s) expressly waives any exemption in the tax refunds and 
shall not be entitled to the standard $1500 tax refund hold back that 
debtor(s) are generally allowed in Akron.  If the debtor(s) fail to 
turnover their entire tax refunds, the Trustee shall be allowed to file an 
Order of Dismissal without a hearing or notice. 

 
B. Should any creditor file a claim for post-petition debt, this plan is 

subject to immediate dismissal, subject to the debtor(s) right to object to 
the claim and have that objection sustained by the Court. The debtor(s) 
will have thirty (30) days to file an objection from the date the post-
petition claim is filed or otherwise resolve a post-petition claim; 
otherwise, the Trustee shall be allowed to file an Order of Dismissal 
without a hearing or notice. 

 
C. Should the debtor(s) fail to pay the full amount of their Chapter 13 plan 

payment monthly the Trustee shall be allowed to file an Order of 
Dismissal without hearing or notice. 

 
D. Should the debtor(s) fail to disclose to their attorney and the Trustee any 

unexpected income (inheritance, lottery winnings, insurance proceeds, 
etc.) the case shall be subject to immediate dismissal. 

 
IT IS SO ORDERED. 

### 
 
Submitted by: 
  
/s/ Keith L. Rucinski    _______________________________ 
Keith L. Rucinski, Chapter 13 Trustee Attorney Name, Esquire  
Ohio Reg. No. 0063137   Counsel for the Debtor 
Joseph A. Ferrise, Esq.   Ohio Reg. No. ___________________ 
Ohio Reg. No. 0084477   Address 
One Cascade Plaza, Suite 2020  City, State, ZIP 

 
 
 
 



CHAPTER 13 
Keith L Rucinski 

Trustee 
One Cascade Plaza 

Suite 2020 
Akron, Oh 44308 
(330) 762-6335 

Fax 
(330) 762-7072 

Email 
krucinski@ch13akron.com 

Akron, Ohio 44308     
T: 330.762.6335 
F: 330.762.7072 
E: jferrise@ch13akron.com 
  
 
cc: 

Debtor Name  
Address 
City, State, ZIP 
Debtor 
(via Regular U.S. Mail) 

 
Attorney Name, Esq. 
Debtor’s Counsel 
(via ECF at south266@aol.com)  

 
Amy Good, Esquire 
Office of the U.S. Trustee 
(via ECF at Amy.L.Good@usdoj.gov)  

 
 Keith L. Rucinski, Chapter 13 Trustee  

(via ECF at krucinski@ch13akron.com) 
 

 
 

mailto:jferrise@ch13akron.com
mailto:south266@aol.com
mailto:Amy.L.Good@usdoj.gov
mailto:krucinski@ch13akron.com


 
 
 
 
 
 
 
 
 
 
 
 

Updated Means Test Numbers 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
MEDIAN INCOME FOR OHIO FOR CASES FILED ON OR AFTER 11/01/22 
 
1 Person  2 People  3 People  4 People 
 
$57,365  $70,490  $84,176  $101,907 
 
**Add $9,900 for each individual in excess of 4 people. 
 
 
 
NATIONAL STANDARD FOR FOOD, CLOTHING & OTHER ITEMS 
 
Expense One Person Two People Three People Four People 

Food $431 $779 $903 $1028 
Housekeeping 
Supplies 

$40 $82 $74 $85 

Apparel & Services $99 $161 $206 $279 
Personal care products 
& services 

 
$45 

 
$82 

 
$78 

 
$96 

Miscellaneous $170 $306 $349 $412 
TOTAL $785 $1410 $1610 $1900 

 
More than four persons Additional Amount Per Person 

For each additional person, add to four-person total allowance: $344 
 
 
Expense One Person Two People Three People Four People 

Food & Clothing (Apparel & Services) $530 $940 $1109 $1307 
5% of Food and Clothing $27 $47 $55 $65 
 
More than four persons Additional Amount Per Person 

Food & Clothing (Apparel & Services) $237 
5% of Food and Clothing $12 
 
 
 
 
 
 



 
LOCAL HOUSING & UTILITIES STANDARDS FOR OHIO (NON-MORTGAGE 
EXPENSE) 
 
Family Size 1 Person 2 People 3 People 4 People 5 or more 

People 
SUMMIT 
COUNTY 

 
$551 

 
$648 

 
$683 

 
$761 

 
$773 

PORTAGE 
COUNTY 

 
$557 

 
$654 

 
$689 

 
$769 

 
$781 

MEDINA 
COUNTY 

 
$555 

 
$652 

 
$687 

 
$766 

 
$779 

 
 
 
LOCAL HOUSING & UTILITIES STANDARDS FOR OHIO (MORTGAGE/RENT 
EXPENSES) 
 
Family Size 1 Person 2 People 3 People 4 People 5 or more 

People 
SUMMIT 
COUNTY 

 
$890 

 
$1045 

 
$1101 

 
$1228 

 
$1248 

PORTAGE 
COUNTY 

 
$952 

 
$1119 

 
$1179 

 
$1314 

 
$1335 

MEDINA 
COUNTY 

 
$1097 

 
$1288 

 
$1357 

 
$1513 

 
$1537 

 
 
IRS NATIONAL STANDARDS FOR OUT-OF-POCKET HEALTH CARE 
 
Out of Pocket Costs  

Under 65 $75 
65 and Older $153 
 
 
 
 
 
 
 
 
 



 
 
LOCAL TRANSPORTATION EXPENSE STANDARDS 
 
Public Transportation One Car Two Cars 
$242 $240 $480 
 
 
OWNERSHIP COSTS 
 
One Car Two Car 

$588 $1176 
 
 
 
**Lease vehicles only get the IRS ownership cost.   
 
Example:  If your lease payment is $350 per month, you claim $521 on the means test with no other 
deductions.  If your lease payment is $650 per month, you only claim $521 on the means test with no 
other deductions. 
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In re Young

United States Bankruptcy Court for the Western District of Pennsylvania

November 15, 2022, Decided; November 15, 2022, Filed

Case No. 18-24621-GLT, Chapter 13

Reporter
2022 Bankr. LEXIS 3231 *

In re: MATTHEW W. YOUNG and CARLA R. YOUNG, 
Debtors.

Core Terms

retroactive, bankruptcy court, settlement, nunc pro tunc, 
extraordinary circumstances, retention

Case Summary

Overview

HOLDINGS: [1]-Where the applicants failed to obtain pre-
approval to pursue a personal injury claim on behalf of 
debtor, the bankruptcy court granted their application to 
employ special counsel under 11 U.S.C.S. § 327 as of the date 
the application was filed; however, applicants failed to 
establish extraordinary circumstances warranting retroactive 
relief for compensation; [2]-Jurisdictions have adopted strict 
rules governing the engagement and compensation of all 
professionals who represent a debtor; [3]-The prevailing view 
is that the professional's fees under 11 U.S.C.S. § 330 are at 
risk unless an employment application is promptly filed and 
approved before services are rendered.

Outcome
Application approved.

LexisNexis® Headnotes

Bankruptcy Law > ... > Professional Services > Retention 
of Professionals > Court Approval

Bankruptcy Law > ... > Professional Services > Retention 
of Professionals > Debtors in Possession & Trustees

Bankruptcy Law > ... > Administrative 
Expenses > Priority > Professional Services

Bankruptcy Law > ... > Unsecured Priority 
Claims > Administrative Expenses > Miscellaneous 
Expenses

HN1[ ]  Retention of Professionals, Court Approval

To receive compensation under 11 U.S.C.S. § 330, a 
professional's employment must be approved under 11 
U.S.C.S. § 327. Although there is no express requirement that 
retention be approved by the court before the services are 
rendered, courts generally read this requirement into the 
statute. The purpose of requiring court approval early in the 
professional's employment is to allow bankruptcy courts an 
opportunity to evaluate conflicts, general competency, and the 
need for the services to be performed. It also provides 
bankruptcy courts with a means of control over administrative 
expenses.

Bankruptcy Law > ... > Professional Services > Retention 
of Professionals > Court Approval

Governments > Courts > Rule Application & 
Interpretation

Bankruptcy Law > ... > Retention of 
Professionals > Compensation > Limitations on 
Compensation

HN2[ ]  Retention of Professionals, Court Approval

A professional who acts without obtaining court approval in 
accordance with any applicable local rules risks losing 
compensation for such services.

Bankruptcy Law > ... > Professional Services > Retention 
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of Professionals > Court Approval

Civil Procedure > Judgments > Entry of 
Judgments > Nunc Pro Tunc Relief

Bankruptcy Law > ... > Professional Services > Retention 
of Professionals > Debtors in Possession & Trustees

HN3[ ]  Retention of Professionals, Court Approval

Despite the general requirement that retention of a 
professional be approved by the court before rendering 
services, bankruptcy courts may grant retroactive approval of 
professional employment in some cases. As courts of equity, 
bankruptcy courts have historically permitted the use of nunc 
pro tunc and post facto orders to grant retroactive approval of 
employment when doing so would avoid inequitable 
consequences. In In re F/S Airlease, the United States Court 
of Appeals for the Third Circuit created a two-part test to 
determine when retroactive approval is appropriate. Many 
other jurisdictions implement this same test. First, the 
bankruptcy court must find, after notice and a hearing, that the 
applicant satisfies the disinterestedness requirements of 11 
U.S.C.S. § 327(a) and would therefore have been 
appropriately appointed initially. Second, the bankruptcy 
court must, in the exercise of its discretion, determine that the 
particular circumstances presented are so extraordinary as to 
warrant retroactive approval.

Civil Procedure > Judgments > Entry of 
Judgments > Nunc Pro Tunc Relief

HN4[ ]  Entry of Judgments, Nunc Pro Tunc Relief

A nunc pro tunc order presupposes a decree allowed, or 
ordered, but not entered, through inadvertence of the court. 
Nunc pro tunc orders, or now for then orders, are meant to 
reflect the reality of what has already occurred.

Bankruptcy Law > ... > Professional Services > Retention 
of Professionals > Court Approval

HN5[ ]  Retention of Professionals, Court Approval

To justify retroactive approval, the Third Circuit instructs that 
bankruptcy courts must find extraordinary circumstances. In 
considering what constitutes extraordinary circumstances, 
bankruptcy courts will look at factors such as: whether the 
applicant or some other person bore responsibility for 
applying for approval; whether the applicant was under the 

time pressure to begin service without approval; the amount 
of delay after the applicant learned that initial approval had 
not been granted; the extent to which compensation to the 
applicant will prejudice innocent third parties; and other 
relevant factors.

Bankruptcy Law > ... > Retention of 
Professionals > Compensation > Debtor's Attorney

Legal Ethics > Client 
Relations > Representation > Acceptance

HN6[ ]  Compensation, Debtor's Attorney

A PACER search should be part of every counsel's basic due 
diligence when taking on a new client: The question of 
whether a plaintiff is in bankruptcy is very significant. Every 
trial attorney has or should have a PACER account with 
which to check federal court pleadings, including bankruptcy 
court pleadings. It takes only a few moments to check a 
client's name on PACER before distributing settlement 
proceeds to determine whether that client is in bankruptcy. To 
rely on a client's representation that he or she is not in 
bankruptcy is not enough.

Counsel:  [*1] For the Debtors: Daniel R. White, Esq., 
Zebley Mehalov & White, P.C., Uniontown, PA.

For Ronda J. Winnecour: Owen W. Katz, Esq., Chapter 13 
Trustee, Pittsburgh, PA.

Judges: GREGORY L. TADDONIO, CHIEF UNITED 
STATES BANKRUPTCY JUDGE.

Opinion by: GREGORY L. TADDONIO

Opinion

Related to Dkt. Nos. 48, 53, 57

MEMORANDUM OPINION

Sometimes even the most settled legal principles need to be 
repeated. For nearly four decades, jurisdictions across the 
country have adopted strict rules governing the engagement 
and compensation of all professionals who represent a debtor, 
regardless of whether they know their client is a debtor or 
ever set foot in the bankruptcy court. The prevailing view is 
that the professional's fees are at risk unless an employment 
application is promptly filed and approved before services are 

2022 Bankr. LEXIS 3231, *3231
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rendered. As this case shows, the word is somehow not yet 
out. Having failed to obtain pre-approval to pursue a personal 
injury claim on behalf of debtor Carla Young two years ago, 
Bailey Cowan Heckaman PLLC and Ennis & Ennis, P.A. 
(together, the "Applicants") now seek approval nunc pro tunc. 
Ronda Winnecour, the chapter 13 trustee, opposes the 
request, asserting that the Applicants have not satisfied the 
appropriate standard [*2]  under F/S Airlease II, Inc. v. 
Simon.1 For the reasons stated below, the Court finds the 
Applicants failed to establish "extraordinary circumstances" 
warranting retroactive relief.

I. BACKGROUND

Debtors Matthew and Carla Young filed a voluntary chapter 
13 petition on November 29, 2018.2 Over a year later, Mrs. 
Young discovered that she might have a personal injury claim 
arising from her use of an implanted medical device.3 She 
engaged the Applicants to represent her in a class action suit.4 
The Applicants drafted an employment agreement between 
themselves and Mrs. Young, which she signed on August 8, 
2020.5 Although the Debtors' bankruptcy was active at the 
time, Mrs. Young neither sought approval of the Applicants' 
retention nor disclosed the asset.

Two years later, the Debtors filed an application for nunc pro 
tunc employment of the Applicants as proposed special 
counsel.6 The application seeks retroactive approval of both 
the Applicants' engagement and their proposed compensation 
as outlined in the parties' August 2020 employment [*3]  
agreement.7 In support, the application asserts that the 
Applicants did not learn of Mrs. Young's bankruptcy until 
July 2022.8 The chapter 13 trustee opposes the distribution of 

1 See F/S Airlease II, Inc. v. Simon (In re F/S Airlease II, Inc.), 844 
F.2d 99 (3d Cir. 1988).

2 See Voluntary Petition for Individuals Filing for Bankruptcy, Dkt. 
No. 1.

3 Nunc Pro Tunc Motion to Approve Employment of Special Counsel, 
Dkt. No. 48 at ¶ 2.

4 Id. at ¶ 3.

5 Power of Attorney and Employment Agreement, Dkt. No. 53.

6 See Nunc Pro Tunc Motion to Approve Employment of Special 
Counsel, Dkt. No. 48.

7 Id. at 2.

8 Id. at ¶ 9.

attorney fees and expenses requested by the Debtors.9 She 
argues that nunc pro tunc relief would harm unsecured 
creditors and contends that there has been no information 
provided showing that nunc pro tunc approval is 
appropriate.10 The chapter 13 trustee did not object to the 
Applicants' qualifications or disinterestedness.

The Court conducted a hearing on the matter where some 
problematic inconsistencies emerged.11 First, in line with 
their assertion that they were unaware of Mrs. Young's 
bankruptcy until 2022, the Applicants explained that their 
standard procedures do not vet clients for bankruptcy cases 
until after a settlement [*4]  is reached.12 That story began to 
unravel when, after some follow up questions, the Applicants 
added that Mrs. Young "may have" checked off that there was 
an existing bankruptcy on her intake forms.13 Not only did 
this statement suggest that the Applicants have procedures in 
place to ask about pending bankruptcies before a settlement, it 
implies that Mrs. Young disclosed her bankruptcy when she 
retained them. The Applicants then tried to dismiss the 
significance of this disclosure, explaining that because Mrs. 
Young also had a 2019 bankruptcy which had been 
terminated, they "assumed that all subsequent [cases] had 
been closed."14 That said, the Court can find no record that 
Mrs. Young had a separate bankruptcy in 2019,15 nor would 
the termination of a bankruptcy in 2019 have an impact on the 
status of a 2018 filing.

During the hearing, the Applicants also explained that they 
practice law nationwide.16 Yet the Applicants also insist this 

9 See Chapter 13 Trustee's Response to Nunc Pro Tunc Motion to 
Approve Employment of Special Counsel, Dkt. No. 57; see also 
Chapter 13 Trustee's Response to Motion to Approve Settlement of 
Personal Injury/Class Action Claim and Proposed Distribution, Dkt. 
No. 58.

10 See Chapter 13 Trustee's Response to Nunc Pro Tunc Motion to 
Approve Employment of Special Counsel, Dkt. No. 57 at ¶ 3.

11 Hearing Held on 09/14/2022, Dkt. No. 59.

12 Audio Recording of September 14, 2022 Hearing at 1:31:00-
1:31:55 p.m.

13 Id. at 1:32:25-1:32:28 p.m.

14 Id. at 1:32:25-1:32:54 p.m.

15 While there is no record of a separate 2019 bankruptcy filing, there 
is a record of a 2019 adversary proceeding (19-02139-GLT) 
explicitly related to the Debtors' 2018 filing.

16 Audio Recording of September 14, 2022 Hearing at 1:31:00-
1:31:10 p.m.

2022 Bankr. LEXIS 3231, *1
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was the first time either firm discovered an active bankruptcy 
after the fact, and they claim ignorance of any legal precedent 
requiring court approval of their employment before 
rendering [*5]  legal services.17 At the end of the hearing, the 
Court ruled that it would grant the application 
prospectively.18

II. JURISDICTION

This Court has authority to exercise jurisdiction over the 
subject matter and the parties under 28 U.S.C. §§ 157(a), 
1334, and the Order of Reference entered by the United States 
District Court for the Western District of Pennsylvania on 
October 16, 1984. This is a core proceeding under 28 U.S.C. § 
157(b)(2)(A).

III. DISCUSSION

HN1[ ] To receive compensation under section 330 of the 
Bankruptcy Code,19 a professional's employment must be 
approved under section 327.20 Although there is no express 
requirement that retention be approved by the court before the 
services are rendered, courts generally read this requirement 
into the statute.21 The purpose of requiring court approval 
early in the professional's employment is to allow bankruptcy 
courts an opportunity to evaluate conflicts, general 
competency, and the need for the services to be performed.22 

17 Id. at 1:31:00-1:31:55 p.m.

18 See Dkt. No. 59.

19 Unless expressly stated otherwise, all references to "Bankruptcy 
Code" or to specific sections shall be to the Bankruptcy Reform Act 
of 1978, as thereafter amended, 11 U.S.C. § 101, et seq. All 
references to "Bankruptcy Rule" shall be to the Federal Rules of 
Bankruptcy Procedure.

20 See Lamie v. U.S. Trustee, 540 U.S. 526, 538-39, 124 S. Ct. 1023, 
157 L. Ed. 2d 1024 (2004); F/S Airlease, 844 F.2d at 108; 3 COLLIER 

ON BANKRUPTCY ¶ 330.02[2][a] (Richard Levin & Henry J. Sommer 
eds., 16th ed.).

21 See In re Singson, 41 F.3d 316, 319 (7th Cir. 1994) (prior approval 
is "strongly preferred"); F/S Airlease, 844 F.2d 99; Matter of 
Consolidated Bancshares, Inc., 785 F.2d 1249, 1254 (5th Cir. 1986) 
(citing Matter of Triangle Chemicals, Inc., 697 F.2d 1280, 1289 (5th 
Cir. 1983); DeRonde v. Shirley (In re Shirley), 134 B.R. 940, 944 
(B.A.P. 9th Cir. 1992); In re Anicom, Inc., 273 B.R. 756, 761 (Bankr. 
N.D. Ill. 2002).

22 See In re Arkansas Co., 798 F.2d 645, 648 (3d Cir. 1986); 

It also provides bankruptcy courts with a means of control 
over administrative expenses.23 In addition, a timely 
employment application promotes transparency by ensuring 
that no professionals are working surreptitiously on the 
debtor's behalf, only to emerge from the shadows [*6]  after 
court oversight has ended.

The penalty for noncompliance is severe. HN2[ ] A 
professional who acts without obtaining court approval in 
accordance with any applicable local rules risks losing 
compensation for such services.24

HN3[ ] Despite the general requirement that retention of a 
professional be approved by the court before rendering 
services, bankruptcy courts may grant retroactive approval of 
professional employment in some cases.25 As courts of 
equity, bankruptcy courts have historically permitted the use 
of nunc pro tunc and post facto orders to grant retroactive 
approval of employment when doing so would avoid 
inequitable consequences.26 In In re F/S Airlease, the United 

Farinash v. Vergos (In re Aultman Enterprises), 264 B.R. 485, 490 
(E.D. Ten. 2001).

23 Id.

24 See In re Albrecht, 233 F.3d 1258, 1261 (10th Cir. 2000) (absent 
court approval under section 327, professionals may not obtain 
compensation under section 503(b)(1)(A)); In re Federated Dep't 
Stores, Inc., 44 F.3d 1310, 1319-20 (6th Cir. 1995) (overturned the 
lower courts' authorization of retention of an investment banker); In 
re Thornton's Millwork, Inc., 209 B.R. 645, 648 (Bankr. M.D. Pa. 
1997) (compensation paid to professionals who have not obtained 
prior appointment may constitute transfers made without court 
authority and be subject to avoidance as unauthorized postpetition 
transfers); Matter of Timberline Prop. Dev., Inc., 115 B.R. 787, 794 
(Bankr. D.N.J. 1990) (real estate broker who sold debtor's property 
was not entitled to administrative expense treatment of its 
commission claim as it failed to first obtain court approval).

25 See F/S Airlease, 844 F.2d at 105 (referencing Arkansas, 798 F.2d 
at 646).

26 See Cushman & Wakefield of CT v. Keren Ltd. P'ship. (In re Keren 
Ltd. P'ship.), 189 F.3d 86, 87 (2nd Cir. 1999); Arkansas, 798 F.2d at 
648 (bankruptcy courts have the power to authorize retroactive 
employment of counsel and other professionals under their broad 
equity power); Triangle Chemicals, 697 F.2d at 1288-89 (neither 
bankruptcy statute nor rule preclude the bankruptcy judge in the 
exercise of its sound discretion, and as a court of equity 
administering equitable principles, from entering an order nunc pro 
tunc authorizing the employment of an attorney for the debtor in 
possession); Aultman, 264 B.R. at 491 (bankruptcy court can grant 
an application for retroactive approval of employment in exceptional 
cases).

2022 Bankr. LEXIS 3231, *4
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States Court of Appeals for the Third Circuit created a two-
part test to determine when retroactive approval is 
appropriate.27 Many other jurisdictions implement this same 
test.28 First, the bankruptcy court must find, after notice and a 
hearing, that the applicant satisfies the disinterestedness 
requirements of section 327(a) and would therefore have been 
appropriately appointed initially.29 Second, the bankruptcy 
court must, in the exercise of its discretion, determine that the 
particular circumstances presented are so extraordinary [*7]  
as to warrant retroactive approval.30

Before turning to the merits, the Court must first address an 
issue of semantics. The Debtors' application seeks nunc pro 
tunc relief, but their application can be more accurately 
characterized as a request for post facto relief.31 In fairness, 
the Third Circuit used the terms nunc pro tunc, post facto, and 
retroactive relief somewhat interchangeably in F/S Airlease.32 
HN4[ ] Even so, the Supreme Court of the United States has 
since reminded courts that a nunc pro tunc order "presupposes 
a decree allowed, or ordered, but not entered, through 
inadvertence of the court."33 Nunc pro tunc orders, or "now 
for then" orders,34 are meant to "reflect the reality" of what 

27 See F/S Airlease, 844 F.2d at 105.

28 See Lazzo v. Rose Hill Bank (In re Schupbach Investments, 
L.L.C.), 808 F.3d 1215, 1220 (10th Cir. 2015); Keren, 189 F.3d at 
87; In re Jarvis, 53 F.3d 416, 418 (1st Cir. 1995); see generally 
Okamoto v. THC Fin. Corp. (In re THC Fin. Corp.), 837 F.2d 389, 
392 (9th Cir. 1988); Aultman, 264 B.R. at 493; In re Hydro Servs., 
Inc., 277 B.R. 309, 311 (Bankr. E.D. Tex. 2001); distinguish from In 
re Singson, 41 F.3d 316, and In re Anicom, 273 B.R. at 762 
(applying the "excusable neglect" standard used in the 7th Circuit).

29 F/S Airlease, 844 F.2d at 105.

30 Id.

31 See Albrecht, 233 F.3d 1258; see also Jarvis, 53 F.3d at 418 n.2 
(describing retroactive employment applications as nunc pro tunc is 
"unfaithful to the accepted usage of that term in connection with the 
correction of court records" ... "To avoid this linguistic snare, we 
prefer the term 'post facto'").

32 See generally F/S Airlease, 844 F.2d 99.

33 See Roman Cath. Archdiocese of San Juan v. Acevedo Feliciano, 
140 S.Ct. 696, 700-1, 206 L. Ed. 2d 1 (2020) (quoting Cuebas y 
Arredondo v. Cuebas y Arredondo, 223 U.S. 376, 390, 32 S. Ct. 277, 
56 L. Ed. 476 (1912)).

34 Nunc Pro Tunc, BLACK'S LAW DICTIONARY (11th ed. 2019).

has already occurred.35 Therefore, the court cannot use nunc 

pro tunc orders to make the record what it is not.36 Here, the 
Applicants failed to seek pre-employment approval for two 
years due to their own oversight, not due to inadvertence on 
behalf of the court. Granting the Debtors' application as a 
nunc pro tunc order would not reflect the reality of what has 
already occurred and would therefore be a misapplication of 
such authority. That said, the Court still may grant post facto, 
or [*8]  retroactive retention of the Applicants under F/S 
Airlease.

Based on the record before the Court, the appointment of the 
Applicants would likely have been approved had the 
application been timely filed. The parties agree that the 
Applicants are competent to provide the required legal 
services and are disinterested. Further, attorneys from both 
firms submitted signed affidavits affirming that neither firm 
represents any interests adverse to the Debtors or their 
estate.37 Thus, the issue is whether retroactive relief dating 
back two years is warranted.

HN5[ ] To justify retroactive approval, the Third Circuit 
instructs that bankruptcy courts must find "extraordinary 
circumstances."38 In considering what constitutes 
extraordinary circumstances, bankruptcy courts will look at 
factors such as:

whether the applicant or some other person bore 
responsibility for applying for approval; whether the 
applicant was under the time pressure to begin service 
without approval; the amount of delay after the applicant 
learned that initial approval had not been granted; [*9]  
the extent to which compensation to the applicant will 
prejudice innocent third parties; and other relevant 
factors.39

Here, none of the presented facts establish the extraordinary 
circumstances needed to excuse the two-year delay in seeking 
court approval of employment. Rather, the delay is 
attributable to oversight and poor judgment on behalf of the 
Applicants.

35 See Roman Cath. Archdiocese, 140 S.Ct. at 700-01 (citing 
Missouri v. Jenkins, 495 U.S. 33, 49, 110 S. Ct. 1651, 109 L. Ed. 2d 
31 (1990)).

36 Id. (quotation marks omitted).

37 Affidavit of Proposed Attorney, Andrea McGinnis, Dkt. No. 48-1; 
Affidavit of Proposed Attorney, Holly K. Innis, Dkt. No. 48-2.

38 F/S Airlease, 844 F.2d at 105.

39 Id.
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A simple search of the Public Access to Court Electronic 
Records service, more commonly known as PACER, would 
have revealed the Debtors' 2018 bankruptcy filing in 2020. 
HN6[ ] As explained by the court in In re Fischer, a 
PACER search should be part of every counsel's basic due 
diligence when taking on a new client:

The question of whether a plaintiff is in bankruptcy is . . 
. very significant. Every trial attorney has or should have 
a PACER account with which to check federal court 
pleadings, including bankruptcy court pleadings. It takes 
only a few moments to check a client's name on PACER 
before distributing settlement proceeds to determine 
whether that client is in bankruptcy. To rely on a client's 
representation that he or she is not in bankruptcy is not 
enough. The client may not notice or understand the "not 
in bankruptcy" language; [*10]  the client may be 
confused as to whether he or she is in bankruptcy; and 
(not surprisingly) sometimes clients will lie, particularly 
if they think that answering correctly may cause them to 
get less money. In this court's view, if a lawyer fails to 
check PACER to confirm that a client is not in 
bankruptcy immediately before distributing settlement 
proceeds, the lawyer runs the risk of being held liable for 
the settlement funds that would have otherwise gone into 
the bankruptcy estate. Of course, a prudent lawyer 
should also check PACER upon initial retention as well 
so that his or her employment can be approved by the 
bankruptcy court on a timely basis.40

In fact, several courts (including this one) have held that 
PACER essentially provides constructive notice of a debtor's 
bankruptcy to any prospective special counsel.41 Although the 
Applicants state that they do not normally check for 
bankruptcies or apply for employment until after a settlement 
is reached,42 their reckless approach needlessly jeopardizes 
their compensation. Frankly, it is surprising that the 
Applicants have used these procedures this long without 
running afoul of an unsympathetic trustee or bankruptcy 
court.

Yet the issue is not really the Applicants' lack of diligence. 

40 In re Fisher, No. 16-1911, 2019 Bankr. LEXIS 1325, 2019 WL 
1875366, at *2 (Bankr. S.D. Ala. Mar. 27, 2019).

41 Id.; see also [*11]  In re McLemore, No. 20-32131-WRS, 2022 
Bankr. LEXIS 308, 2022 WL 362915, at *4 (Bankr. M.D. Ala. Feb. 7, 
2022); In re Smith, 538 B.R. 867, 874 (Bankr. M.D. Ala. 2015); see 
also In re Solomon, No. 16-21740-GLT, Dkt. No. 131 (Bankr. W.D. 
Pa. July 16, 2019).

42 Audio Recording of September 14, 2022 Hearing at 1:31:00-
1:32:20 p.m.

Rather, the larger issue here is that the Applicants concede 
they had actual notice of Mrs. Young's bankruptcy and 
decided to proceed without further protective action. Despite 
the Applicants' assertion that they were unaware of Mrs. 
Young's bankruptcy until July 2022, they admitted that Mrs. 
Young "may have" checked off that there was an active 
bankruptcy on her intake forms.43 In fact, she must have done 
so because the Applicants admittedly discovered a purported 
2019 bankruptcy which had been terminated.44 This 
explanation is odd because the only record of a 2019 filing is 
not a separate bankruptcy, but an adversary proceeding 
explicitly related to the Debtors' 2018 filing. Still, the 
Applicants' decided to proceed blindly despite Mrs. Young's 
disclosure of an existing bankruptcy. Poor judgment is not an 
extraordinary circumstance that would warrant retroactive 
relief, especially when the current predicament could have 
been so easily avoided.

It is also worth recognizing that granting the Applicants two 
years' worth of retroactive compensation would prejudice 
general [*12]  unsecured creditors. Although the Debtor has 
scheduled and exempted the net proceeds of the class action 
settlement, the full balance of the settlement has not, and 
cannot, been exempted.45 Any remaining non-exempt amount 
is property of the estate. Retroactive approval would therefore 
unfairly prioritize the Applicants' claim over the general 
unsecured creditors. Again, because the delay in the 
employment application appears to result from oversight and 
poor judgment on behalf of the Applicants, there are no 
justifiable grounds for such prejudice.

IV. CONCLUSION

In light of the foregoing, Debtors' application to employ 
Bailey Cowan Heckaman PLLC and Andrea McGinnis and 
Holly Ennis as Special Counsel, including approval of 
retroactive compensation, will be approved, but as of August 
4, 2022, the date the Application was filed. This opinion 
constitutes the Court's findings of fact and conclusions of law 
in accordance with Fed. R. Bankr. P. 7052. The Court will 
issue a separate order consistent with this opinion.

43 Id. at 1:32:25-1:32:28 p.m.

44 Id. at 1:32:25-1:32:54 p.m.

45 See Amended Schedule A/B: Property, Dkt. No. 61 at 8; Amended 
Schedule C: The Property You Claim as Exempt, Dkt. No. 61 at 11; 
see 11 U.S.C. §§ 522(d)(11)(D), 522(d)(5); see also Chapter 13 
Trustee's Response to Nunc Pro Tunc Motion to Approve 
Employment of Special Counsel, Dkt. No. 57 at 2.
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ENTERED at [*13]  Pittsburgh, Pennsylvania.

Dated: November 15, 2022

/s/ Gregory L. Taddonio

GREGORY L. TADDONIO

CHIEF UNITED STATES BANKRUPTCY JUDGE

End of Document
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IN RE: Machele L. Goetz, Debtor.

Core Terms

converted, post-petition, abandonment, conversion, property 
of the estate, parties, estate's interest, non-exempt, 
inconsequential, appreciation, courts, motion to compel, 
inseparable, increases, plain language, real estate, bad faith, 
includes

Case Summary

Overview

HOLDINGS: [1]-A Chapter 7 debtor who had originally filed 
under Chapter 13 was denied her request to compel 
abandonment of the estate's interest in her residence under 11 
U.S.C.S. § 554 on the basis that its value was inconsequential 
because its value to the converted Chapter 7 estate included 
significant post-petition non-exempt equity that was 
inseparable from the residence making it more than of 
inconsequential value and benefit to the estate. The court 
adopted the slight majority position that equity was subsumed 
within each item of property that 11 U.S.C.S. §§ 348(f)(1)(A) 
and 541(a)(1) made property of the converted estate, so 
because the estate's interest in the debtor's residence included 
its value, including its equity, the post-petition changes to the 
residence's equity accrued for the benefit of the chapter 7 
estate.

Outcome
Motion to compel abandonment denied.

LexisNexis® Headnotes

Bankruptcy Law > Estate Property > Abandonment of 

Property > Trustee Action

Evidence > Burdens of Proof > Allocation

HN1[ ]  Abandonment of Property, Trustee Action

As the party requesting abandonment, a debtor bears the 
burden of establishing that abandonment is appropriate.

Bankruptcy Law > Estate Property > Abandonment of 
Property > Trustee Action

HN2[ ]  Abandonment of Property, Trustee Action

11 U.S.C.S. § 554(b) governs motions to compel 
abandonment. It empowers courts to order the trustee to 
abandon any property of the estate that is burdensome to the 
estate or that is of inconsequential value and benefit to the 
estate. 11 U.S.C.S. § 554(b). At a minimum, property has 
more than inconsequential value and benefit to the estate 
under § 554(b) if profit from the disposition or use of the 
property would generate a meaningful distribution to 
unsecured creditors.

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Effects of Conversion

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

Bankruptcy Law > Conversion & Dismissal > Lack of 
Good Faith

HN3[ ]  Estate Property, Contents of Estate

11 U.S.C.S. § 348(f)(1)(A) describes the scope of property of 
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the estate in a case converted from chapter 13 to chapter 7 in 
good faith. 11 U.S.C.S. § 348. Section 348(f)(1)(A) states that 
property of the estate in the converted case shall consist of 
property of the estate, as of the date of filing of the petition, 
that remains in the possession of or is under the control of the 
debtor on the date of conversion. Thus, under § 348(f)(1)(A), 
if the debtor owns an item of property on the chapter 13 
petition date and retains it on the date of conversion to 
chapter 7, the property becomes part of the converted chapter 
7 estate and may be subject to administration by the chapter 7 
trustee. But absent bad faith, property that the debtor acquires 
between the petition date and the conversion date does not 
become property of the converted chapter 7 estate. 11 
U.S.C.S. § 348(f)(1)-(2).

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Effects of Conversion

HN4[ ]  Estate Property, Contents of Estate

Bankruptcy courts disagree about whether post-petition equity 
increases constitute "new" property that become property of a 
converted chapter 7 estate under 11 U.S.C.S. § 348(f)(1)(A). 
The United States Bankruptcy Court for the Western District 
of Missouri joins the slight majority of courts in holding that 
§ 348(f)(1)(A) includes in the converted chapter 7 estate all 
property of the estate the debtor owned on the petition date 
and retains at conversion. 11 U.S.C.S. § 348(f)(1)(A). 11 
U.S.C.S. § 541(a) broadly defines property of the estate to 
include all legal or equitable interests of the debtor in property 
as of the commencement of the case. § 541(a)(1). This broad 
definition captures the debtor's entire ownership interest in 
each asset that exists on the petition date without fixing the 
estate's interest to the precise characteristics the asset has on 
that date. Thus, if the value (and, hence, equity) is one of the 
legal and equitable interests of the debtor in property that 
comprise each item of property of the estate under § 541, then 
that value and any equity must become property of the 
converted estate as a part of the property § 348(f)(1)(A) 
includes in the converted chapter 7 estate. Because equity is 
not a distinct item of property, 11 U.S.C.S. §§ 348(f)(1) and 
541(a)(1) include it in the converted estate.

Bankruptcy Law > ... > Bankruptcy > Estate 

Property > Contents of Estate

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

HN5[ ]  Estate Property, Contents of Estate

As the definition "equity" as the difference between the value 
of the property and all encumbrances on it illustrates, equity is 
not a separate item of property; it exists only with reference to 
and as a characteristic of an underlying asset. Equity, 
therefore, is merely one legal or equitable interest of the 
debtor subsumed within each item of property that 11 
U.S.C.S. §§ 348(f)(1)(A) and 541(a)(1) make property of the 
converted estate. As a result, equity cannot be a separate item 
of after-acquired property that the Bankruptcy Code excludes 
from the converted estate under the plain language of those 
sections.

Bankruptcy Law > ... > Automatic Stay > Relief From 
Stay > Debtor's Lack of Equity

HN6[ ]  Relief From Stay, Debtor's Lack of Equity

Property is the physical thing which is a subject of ownership, 
or the aggregate of the owner's rights to control and dispose of 
that thing. In contrast, equity is defined as the value of a 
property above the total of the liens. Equity is not given as a 
synonym of property, nor do either of the foregoing 
definitions suggest that it could be correctly so used. Equity is 
not a separate item of after-acquired property that 11 U.S.C.S. 
§ 348(f)(1)(A) excludes from the converted estate.

Bankruptcy Law > ... > Bankruptcy > Conversion & 
Dismissal > Effects of Conversion

HN7[ ]  Conversion & Dismissal, Effects of Conversion

11 U.S.C.S. § 348(f)(1)(B) makes valuations in a chapter 13 
case inapplicable when the case converts to chapter 7. 11 
U.S.C.S. § 348(f)(1)(B). The underlying policy of § 
348(f)(1)(B) is that the parties should be in the same position 
they would be in had the debtor simply filed a chapter 7 on 
the date of conversion.

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > ... > Bankruptcy > Conversion & 
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Dismissal > Effects of Conversion

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

HN8[ ]  Estate Property, Contents of Estate

Where the plain language of the statutory text is clear, the 
court's inquiry must begin and end with the statutory text. The 
text of the bankruptcy code is clear: 11 U.S.C.S. §§ 
348(f)(1)(A) and 541(a)(1) make post-petition equity 
increases property of the converted chapter 7 estate.

Bankruptcy Law > ... > Bankruptcy > Estate 
Property > Contents of Estate

Bankruptcy Law > Individuals With Regular 
Income > Estate Property

HN9[ ]  Estate Property, Contents of Estate

11 U.S.C.S. § 348(f)(2) does not affect a converted estate's 
interest in post-petition changes to the characteristics of 
property the debtor owned on the petition date. Likewise, 
because post-petition equity is a characteristic of that property 
rather than a new item of property, the determination that § 
348(f)(1)(A) makes post-petition equity an asset of the 
converted chapter 7 estate does not affect the converted 
estate's interest in new property under § 348(f)(2). Therefore, 
the punishment § 348(f)(2) imposes for bad faith conversions 
is unaffected.

Counsel:  [*1] For Machele L. Goetz, Debtor 1: Errin P. 
Stowell, WM Law, Olathe, KS.

For Victor Felix Weber, Trustee: Victor F. Weber, Victor 
Felix Weber, Merrick Baker & Strauss, Kansas City, MO.

Judges: Brian T. Fenimore, United States Bankruptcy Judge.

Opinion by: Brian T. Fenimore

Opinion

MEMORANDUM OPINION

The issue in this case has divided courts. The parties ask the 
court to determine whether the debtor or the chapter 7 estate 
receives the benefit of non-exempt equity that arises after the 
date the debtor commences a chapter 13 case but before the 

date the court converts the case to chapter 7. For the reasons 
explained below, the court joins the slight minority of courts 
holding that post-petition increases in non-exempt equity 
accrue for the benefit of the converted chapter 7 estate.

In this case, debtor Machele Goetz asks the court to compel 
the chapter 7 trustee to abandon the estate's interest in her 
residence, arguing the residence is "of inconsequential value 
and benefit to the estate" under 11 U.S.C. § 554 because 
Goetz had no non-exempt equity in the residence on the date 
she originally commenced her case under chapter 13 of the 
Bankruptcy Code. But because the court determines the 
residence's value to the now-converted chapter 7 estate 
includes significant post-petition [*2]  non-exempt equity, the 
residence is of more than "inconsequential value and benefit 
to the estate" under § 554. Consequently, the court DENIES 
Goetz's motion to compel abandonment.

JURISDICTION

The court has jurisdiction over this matter under 28 U.S.C. §§ 
1334(b) and 157(a) and (b). This matter is a statutorily core 
proceeding under 28 U.S.C. § 157(b)(2)(A) and (O) and is 
constitutionally core. No party has contested the court's 
jurisdiction or its authority to make a final determination. The 
court, therefore, has authority to hear this matter and make a 
final determination.

BURDEN OF PROOF

HN1[ ] As the party requesting abandonment, Goetz bears 
the burden of establishing that abandonment is appropriate. 
Alexander v. Jensen-Carter (In re Alexander), 289 B.R. 711, 
715 (B.A.P. 8th Cir. 2003), aff'd, 80 Fed. Appx. 540 (8th Cir. 
2003).

BACKGROUND

The present dispute comes before the court on debtor Machele 
Goetz's motion to compel abandonment. The parties have 
stipulated to the relevant facts.

Goetz commenced this case by filing a chapter 13 bankruptcy 
petition in August 2020.1 On the chapter 13 petition date, 
Goetz owned a residence worth $130,000, Freedom Mortgage 
held a $107,460.54 lien against the residence, and Goetz 

1 Stipulations of Fact Relating to Debtor's Mot. to Compel the 
Trustee to Abandon Real Property of the Debtor, ECF No. 115 ¶ 1.
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claimed a $15,000 homestead exemption in the residence.2 
The parties agree that the estate would have received nothing 
if the trustee had liquidated the residence [*3]  on the chapter 
13 petition date.3

The court granted Goetz's request to convert the case from 
chapter 13 to chapter 7 in April 2022.4 It soon became clear 
that the chapter 7 trustee intended to market and sell Goetz's 
residence.5 So approximately one month after conversion, 
Goetz filed the present motion to compel abandonment.6 The 
court held a hearing on the motion to compel abandonment, 
the parties stipulated to the relevant facts, and the court took 
the matter under advisement.7

The parties agree that between the petition date and the 
conversion date, Goetz's residence increased in value by 
$75,000 and Goetz reduced Freedom Mortgage's claim by 
$960.54.8 Goetz's homestead exemption remained $15,000.9 
Applying those values and factoring in costs of sale, the 
parties agree that if the trustee had liquidated the residence on 
the conversion date, the estate would have received more than 
$62,000 in proceeds, net of sale costs.10

Goetz now asks the court to compel abandonment, arguing the 
residence is of "inconsequential value and benefit to the 
estate" under 11 U.S.C. § 554 because the court must exclude 
from its consideration the increase in non-exempt equity that 
arose between the date Goetz filed [*4]  her chapter 13 
voluntary petition and the date the court converted her case to 
chapter 7. The chapter 7 trustee asks the court to deny Goetz' 
motion to compel abandonment, arguing the estate in the 
converted case includes Goetz's entire interest in the residence 
under 11 U.S.C. § 348(f) and the post-petition increase in 
non-exempt equity makes the residence valuable to the estate 
for purposes of the abandonment analysis under § 554.

Having explained the relevant background information, the 

2 Id. ¶ 3.

3 Id. ¶ 4.

4 Id. ¶ 5.

5 Trustee's Objection to Motion for Relief from the Automatic Stay, 
ECF No. 93, May 20, 2022.

6 ECF No. 98.

7 ECF Nos. 116, 122.

8 Stipulations of Fact, ECF No. 115 ¶ 6.

9 Id.

10 Id. ¶ 7.

court turns to the merits of the present dispute.

DISCUSSION

HN2[ ] Section 554(b) governs motions to compel 
abandonment. It empowers courts to "order the trustee to 
abandon any property of the estate that is burdensome to the 
estate or that is of inconsequential value and benefit to the 
estate." 11 U.S.C. § 554(b). At a minimum, property has more 
than "inconsequential value and benefit to the estate" under § 
554(b) if profit from the disposition or use of the property 
would generate a meaningful distribution to unsecured 
creditors. See, e.g., In re Thornton, 269 B.R. 682, 685 (Bankr. 
W.D. Mo. 2001) (determining potential 1.7% distribution to 
unsecured creditors was of inconsequential value under § 
554)).

In this case, the parties agree that abandonment is appropriate 
under § 554 unless the post-petition equity in Goetz's 
residence became [*5]  property of Goetz's converted chapter 
7 estate. Thus, to decide the present motion to compel 
abandonment, the court must determine the extent of the 
chapter 7 estate's interest in Goetz's residence.

HN3[ ] Bankruptcy Code § 348(f)(1)(A) describes the scope 
of property of the estate in a case converted from chapter 13 
to  7 in good faith. 11 U.S.C. § 348. Section 348(f)(1)(A) 
states, "property of the estate in the converted case shall 
consist of property of the estate, as of the date of filing of the 
petition, that remains in the possession of or is under the 
control of the debtor on the date of conversion." Id. Thus, 
under § 348(f)(1)(A), if the debtor owns an item of property 
on the  13 petition date and retains it on the date of 
conversion to chapter 7, the property becomes part of the 
converted chapter 7 estate and may be subject to 
administration by the chapter 7 trustee. Harris v. Viegelahn, 
575 U.S. 510, 517, 135 S. Ct. 1829, 191 L. Ed. 2d 783 (2015) 
("§ 348(f) limits a converted Chapter 7 estate to property 
belonging to the debtor 'as of the date' the original Chapter 13 
petition was filed."). But absent bad faith, property that the 
debtor acquires between the petition date and the conversion 
date does not become property of the converted chapter 7 
estate. See id. at 517-18 (analyzing exclusion of post-petition 
wages from the estate); 11 U.S.C. § 348(f)(1)-(2).

Courts disagree [*6]  about whether post-petition equity 
increases constitute "new" property that become property of a 
converted chapter 7 estate under § 348(f)(1)(A). Compare 
Rodriguez v. Barrera (In re Barrera), BAP No. 20-003, 2020 
Bankr. LEXIS 2756, 2020 WL 5869458, at *3-*5 (B.A.P. 10th 
Cir. Oct. 2, 2020) (discussing disagreement about whether 
post-petition appreciation is a separate interest in property), 
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aff'd on other grounds, 22 F.4th 1217 (10th Cir. 2022), with 
In re Goins, 539 B.R. 510, 516 (Bankr. E.D. Va. 2015) ("The 
equity is inseparable from the real estate, which was always 
property of the estate under § 541(a)."). Some courts hold that 
§ 348(f)(1)(A) gives the converted estate an interest in each 
specific item of property the debtor owned on the petition date 
and retained on the conversion date, such that each item of 
property enters the converted estate with the characteristics it 
has on the conversion date, including any post-petition 
increases in non-exempt equity. See, e.g., In re Castleman, 
631 B.R. 914, 921 (Bankr. W.D. Wash. 2021), aff'd, 2022 U.S. 
Dist. LEXIS 116941, 2022 WL 2392058 (W.D. Wash. July 1, 
2022) (holding post-petition appreciation inured to the 
chapter 7 estate). In contrast, the slight majority of courts hold 
that post-petition increases in non-exempt equity do not 
become property of the estate in a converted chapter 7 case 
because (1) the relevant language in § 348(f)(1)(A) is 
ambiguous, and (2) the legislative history of § 348(f)(1) 
suggests Congress intended to exclude post-petition increases 
in equity from the converted chapter 7 estate. See, e.g., In re 
Cofer, 625 B.R. 194, 199-202 (Bankr. D. Idaho 2021) 
(summarizing [*7]  split in authority and concluding post-
petition appreciation inured to the debtor's benefit).

In this case, the court determines the plain language of the 
Bankruptcy Code controls. HN4[ ] Section 348(f)(1)(A) 
includes in the converted chapter 7 estate all "property of the 
estate" the debtor owned on the petition date and retains at 
conversion. 11 U.S.C. § 348(f)(1)(A). Section 541(a) broadly 
defines "property of the estate" to include "all legal or 
equitable interests of the debtor in property as of the 
commencement of the case." 11 U.S.C. § 541(a)(1). This 
broad definition captures the debtor's entire ownership interest 
in each asset that exists on the petition date without fixing the 
estate's interest to the precise characteristics the asset has on 
that date. See Potter v. Drewes (In re Potter), 228 B.R. 422, 
424 (B.A.P. 8th Cir. 1999) (concluding § 541 captures "the 
entire asset, including any changes in its value which might 
occur after the date of filing."). Thus, if the value (and, hence, 
equity) is one of the "legal and equitable interests of the 
debtor in property" that comprise each item of property of the 
estate under § 541, then that value and any equity must 
become property of the converted estate as a part of the 
property § 348(f)(1)(A) includes in the converted chapter 7 
estate.

Because equity is not a distinct item of property, §§ 348(f)(1) 
and 541(a)(1) include it in [*8]  the converted estate. See, e.g., 
In re Hayes, ECF No. 113, Ch. 7 Case No. 15-20727-MER, 
2019 Bankr. LEXIS 4203, *13 (Bankr. D. Colo. Mar. 28, 
2019) (explaining that equity is an inseparable characteristic 
of property of the estate); In re Adams, 641 B.R. 147, 151 
(Bankr. W.D. Mich. 2022) (concluding that treating equity as 

a separate asset "confuses the value of estate property with the 
legal or equitable interests in that property, as of the 
commencement of the case."). Black's law dictionary defines 
the term "equity," in relevant part, as, "the difference between 
the value of the property and all encumbrances on it." Equity, 
Black's Law Dictionary (11th ed. 2019). HN5[ ] As this 
definition illustrates, equity is not a separate item of property; 
it exists only with reference to and as a characteristic of an 
underlying asset. In re Goins, 539 B.R. 510, 516 (Bankr. E.D. 
Va. 2015) ("equity is inseparable from the real estate"); In re 
Larzelere, 633 B.R. 677, 683 (Bankr. D.N.J. 2021) ("One 
cannot separately pledge, mortgage, hypothecate or liquidate 
appreciation. One can only mortgage the entire asset: the real 
estate."). Equity, therefore, is merely one "legal or equitable 
interest[] of the debtor" subsumed within each item of 
property that §§ 348(f)(1)(A) and 541(a)(1) make property of 
the converted estate. In re Hayes, 2019 Bankr. LEXIS 4203, 
*11. As a result, equity cannot be a separate item of after-
acquired property that the Bankruptcy Code excludes from the 
converted estate under the plain language of those sections. 
 [*9] See, e.g., Property of the estate, 2 Norton Bankr. L. & 
Prac. 3d § 39:14 ("Since an increase in equity is inseparable 
from the real estate, the value of that asset[] should inure to 
benefit the Chapter 7 estate and not the debtor."); In re Hayes, 
2019 Bankr. LEXIS 4203, *13-14 (concluding that post-
petition equity is a "descriptive term" and is "inseparable 
from the real estate" that becomes property of the estate under 
§ 541(a)(1)).

Supreme Court precedent supports the court's plain language 
approach. In Crane v. Commissioner of Internal Rev., 331 
U.S. 1, 6, 67 S. Ct. 1047, 91 L. Ed. 1301, 1947-1 C.B. 97 
(1947), the Supreme Court determined the term "property" 
did not "mean the same thing as 'equity'" for the purposes of 
calculating taxable gain under the Internal Revenue Code. 
HN6[ ] The Supreme Court explained, "'property' is the 
physical thing which is a subject of ownership, or . . . the 
aggregate of the owner's rights to control and dispose of that 
thing." Id. In contrast, "'equity' is defined as 'the value of a 
property above the total of the liens.'" Id. at 7. "'Equity' is not 
given as a synonym [of 'property'], nor do either of the 
foregoing definitions suggest that it could be correctly so 
used." Id. Accordingly, the Crane Court calculated taxable 
gain using the value of debtor's total interest in a depreciated 
asset, rather than using the value of the [*10]  debtor's equity 
in the asset. Id. at 14. The Supreme Court's analysis in Crane 
applies squarely to the court's determination of the scope of 
the term "property of the estate" under § 348(f)(1)(A). See In 
re Hayes, slip op. at 10-11 (analyzing Crane). Just as "equity" 
was not a separate item of property under the Internal 
Revenue Code in Crane, here, too, equity is not a separate 
item of after-acquired property that § 348(f)(1)(A) excludes 
from the converted estate. Id.
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The Eighth Circuit Bankruptcy Appellate Panel's decision in 
Potter v. Drewes (In re Potter), 228 B.R. 422, 424 (B.A.P. 8th 
Cir. 1999), also supports the court's determination that post-
petition equity is not after-acquired property excluded from 
the converted chapter 7 estate under § 348(f)(1)(A). In Potter, 
the debtor originally filed a chapter 13 case but subsequently 
converted to 7. In re Potter, 228 B.R. at 423. Years later, the 
debtor sought to limit the chapter 7 estate's interest in trust 
assets to the value of the assets on the chapter 13 petition 
date. Id. Relying entirely on § 541(a), the Bankruptcy 
Appellate Panel stated, "Nothing in Section 541 suggests that 
the estate's interest is anything less than the entire asset, 
including any changes in its value which might occur after the 
date of filing. . . . post-petition appreciation in the value of 
property accrues for the benefit of the trustee." Id. at 424. 
Applying that conclusion [*11]  to this case, the court 
determines here that because the estate's interest in Goetz's 
residence includes its value, and hence any equity, the post-
petition changes to the residence's equity accrue for the 
benefit of the chapter 7 estate.11

Finally, the court's conclusion in this case is consistent with § 
348(f)(1)(B). HN7[ ] Section 348(f)(1)(B) makes valuations 
in a chapter 13 case inapplicable when the case converts to 
chapter 7. 11 U.S.C. § 348(f)(1)(B). As this court explained in 
In re Jackson, No. 16-42695-DRD7, 2020 Bankr. LEXIS 303, 
2020 WL 536018, at *3 (Bankr. W.D. Mo. Feb. 3, 2020), "the 
underlying policy [of § 348(f)(1)(B)] is that the parties should 
be in the same position they would be in had the Debtor 
simply filed a chapter 7 on the date of conversion." By giving 
the converted estate the benefit of post-petition appreciation, 
the court's decision in this case likewise puts the parties in the 
position they would have been if the debtor had filed a 
chapter 7 case on the conversion date.

The court respectfully disagrees with the courts that have 
determined the legislative history of § 348(f)(1) compels a 
different result. But see, e.g., In re Cofer, 625 B.R. 194, 199-
202 (Bankr. D. Idaho 2021) (summarizing split in authority 

11 The Eighth Circuit recently confirmed in Waltrip v. Sawyers (In re 
Sawyers), 2 F.4th 1133, 1138 (8th Cir. 2021), that when evaluating a 
debtor's § 522(f) motion to avoid a judicial lien against her 
homestead, "the value of a debtor's homestead is determined based 
on the property's fair market value as of the petition date." We must 
recognize, however, that Congress expressly mandated the petition-
date valuation for motions to avoid liens when it enacted § 522(a)(2) 
("[i]n this section . . . 'value' means fair market value as of the date of 
the filing of the petition . . . ."). Section 522(a)(2)'s definition of 
value does not apply outside the context of § 522 to support Goetz's 
position that post-petition increases in equity should inure to the 
debtor's benefit in circumstances of conversion from chapter 13 to 
chapter 7. In this case, § 348 governs instead.

and concluding post-petition appreciation inured to the 
benefit of the debtor). HN8[ ] Where the plain language of 
the statutory text is clear, the court's inquiry must begin and 
end with the statutory text. Connecticut Nat. Bank v. 
Germain, 503 U.S. 249, 254, 112 S. Ct. 1146, 117 L. Ed. 2d 
391 (1992). [*12]  Here, the text of the bankruptcy code is 
clear: §§ 348(f)(1)(A) and 541(a)(1) make post-petition equity 
increases property of the converted chapter 7 estate. 
Consequently, the court's inquiry ends with the plain language 
of the Bankruptcy Code, and the court will not analyze 
whether the legislative history of § 348(f) might otherwise 
suggest a different result.

The court also disagrees with the debtor's contention that the 
court's approach "would have the court disregard" the 
punishment § 348(f)(2) imposes for bad faith conversions. 
But see Debtor's Suppl. Br. in Supp. of Debtor's Mot. to 
Compel the Trustee to Abandon Real Property of the Debtor ¶ 
18-19, ECF No. 119 (citing In re Barrera, No. BAP CO-20-
003, 2020 Bankr. LEXIS 2756, 2020 WL 5869458, at *7 
(B.A.P. 10th Cir. Oct. 2, 2020), aff'd on other grounds, 22 
F.4th 1217 (10th Cir. 2022)). HN9[ ] Section § 348(f)(2) 
states, "[i]f the debtor converts a case under chapter 13 . . . to 
a case under another chapter under this title in bad faith, the 
property of the estate in the converted case shall consist of the 
property of the estate as of the date of conversion." 11 U.S.C. 
§ 348(f)(2). Because § 348(f)(1)(A) would otherwise entitle 
the debtor to property the debtor acquired between the 
petition date and the conversion date, § 348(f)(2) punishes 
debtors who convert in bad faith by instead including that 
after-acquired property in the converted estate. Harris v. 
Viegelahn, 575 U.S. 510, 517-18, 135 S. Ct. 1829, 191 L. Ed. 
2d 783 (2015). Section 348(f)(2), however, does not affect 
the [*13]  converted estate's interest in post-petition changes 
to the characteristics of property the debtor owned on the 
petition date. Likewise, because post-petition equity is a 
characteristic of that property rather than a new item of 
property, the court's determination that § 348(f)(1)(A) makes 
post-petition equity an asset of the converted chapter 7 estate 
does not affect the converted estate's interest in new property 
under § 348(f)(2). The court's decision, therefore, leaves 
unaffected the punishment § 348(f)(2) imposes for bad faith 
conversions.

In summary, despite the split in authority, the court's analysis 
in this case is simple. Goetz owned the residence on the 
original petition date and retained it on the conversion date. 
There can be no question about whether the residence is 
property of the converted chapter 7 estate—it is. And because 
the post-petition equity in Goetz's residence is inseparable 
from the residence itself, the post-petition equity is also 
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property of the chapter 7 estate.12 As a result, the residence is 
of more than "inconsequential value and benefit to the estate" 
under 11 U.S.C. § 554. Abandonment is inappropriate in this 
case.

CONCLUSION

For the reasons explained above, the court DENIES Goetz's 
motion [*14]  to compel abandonment.

IT IS SO ORDERED.

Dated: 11/10/2022

/s/ Brian T. Fenimore

United States Bankruptcy Judge

End of Document

12 The court's analysis in this case applies only when a debtor 
converts a chapter 13 case to chapter 7. It has no bearing on the 
estate's interest in post-petition equity while a case remains in 
chapter 13, see, e.g. In re Larzelere, 633 B.R. 677 (Bankr. D.N.J. 
2021) (discussing post-petition appreciation absent conversion), or 
other circumstances that might require a determination of value.
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